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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 42 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who requests review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which. credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the cireulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Six consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951—June 30, 1956; and July 1, 
1956-June 30, 1961. These indexes are compiled to assist in research 
for precedents with respect to matters coming within the jurisdiction 
of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B-12345, 


June 23, 1948. 
vII 
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[B-148930] 


Bids-—Competitive System—Labor Agreement Benefits 


The inclusion in missile construction contracts of a clause providing employee 
wage, hour and fringe benefits resulting from a labor-management agreement, 
which benefits are not authorized by statute, would restrict competition and 
increase the cost to the Government ; therefore, such a labor clause as a condition 
precedent would be contrary to the laws of Government contracting ; however, if 
a determination is made that the inclusion of such a labor clause would facilitate 
the national defense under the authority in the act of August 28, 1958, Public Law 
85-804, 50 U.S.C. 1431-1435, no objection will be made to the execution or 
modification of contracts with such a clause. 


To the Secretary of Defense, July 2, 1962: 


By letter of May 17, 1962, you requested—on behalf also of the 
Administrator, National Aeronautics and Space Administration, and 
the Secretary of Labor—the advice of our Office concerning a course 
of action proposed to be undertaken by your Department and NASA 
in connection with contracts covering construction activities involved 
in certain missile programs of your respective agencies at Cape 
Canaveral and Patrick Air Force Base. 

In essence, the proposed action is to incorporate into contracts— 
apparently both those currently being performed and those which may 
be awarded hereafter—the terms of a Project Stabilization Agreement 
negotiated between a joint committee representing the Patrick Air 
Force Base Contractors Association and other local and national: 
associations of contractors, and the Brevard Building and Construc- 
tion Trades Council and the Building and Construction Trades 
Department, AFL-CIO. 

You report that the President’s Missile Sites Labor Commission, 
created by Executive Order No. 10946, May 26, 1961, after reviewing 
the money provisions of the Agreement, recommended to the Depart- 
ment of Defense and NASA: (1) that the costs which would be 
incurred by contractors under the terms of the Agreement would be 
reasonable for purposes of cost reimbursement, and any amounts in 
excess thereof should be disallowed as unreasonable; and (2) that all 
construction contractors, whether parties to the Agreement or not, 
should conform to the money provisions of the Agreement and of those 
local collective bargaining agreements which are incorporated therein 
by reference to the extent they are not inconsistent therewith. 


722-809 O-64—3 1 
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You enclosed copies of the Commission’s findings, and of a letter 
of the Secretary of Labor dated April 19, 1962, containing further 
information concerning the prospective benefits to the Government 
which would be expected to result from application of the Agreement. 
Also enclosed was a copy of the contract clause proposed to be used. 
It is stated to be your opinion that the Agreement will decrease total 
cost to the Government and that the matter is distinguishable from 
proposals to establish labor standards which have been considered by 
our Office in the past. You do not indicate any grounds for the 
distinction; however, we assume the distinction is on the basis that 
costs will be decreased. 

The proposed contract agreement would require payment to laborers 
and mechanics of wages and other compensation, including overtime 
premiums, shift premiums, holiday pay and travel pay, at the rates 
and in the amounts set forth in the Project Agreement or amendments 
thereof approved by the Secretary. The Agreement in terms provides 
that wage rates and fringe benefits shall be in accordance with local 
union agreements, and that employers not parties to such local agree- 
ments shall be considered as complying with the Agreement by paying 
the money equivalent of such fringe benefits in the form of supple- 
mentary wages. The contract clause would also require provision of 
the specified fringe benefits or payment of the monetary equivalent 
thereof. In addition to the wage rates and fringe benefits to be fixed 
by union agreements, the Project Agreement fixes hours of shifts, 
premiums for second and third shifts, overtime premiums of time-and- 
a-half or double time under stated conditions, and provides for 
grievance procedures and other incidental undertakings. 

Our Office has considered many proposals to incorporate in Govern- 
ment contracts conditions or requirements concerning wages and other 
employment conditions and practices, and has in a long series of 
decisions adhered to the principle that contract stipulations tending 
to restrict competition and to increase the cost of performance are 
unauthorized unless reasonably requisite to the accomplishment of the 
legislative purposes of the contract appropriation involved, or unless 
such stipulations are expressly authorized by statute; and that when 
the Congress has legislated on the subject it is not open to administra- 
tive discretion to stipulate conditions beyond or at variance with those 
specifically directed by the statute. 

For example, in the absence of specific statutory authority therefor 
a contract may not prescribe a minimum rate of wages to be paid by a 
contractor. 10 Comp. Gen. 294. Compliance with the requirements 
of the National Labor Relations Act of July 5, 1935, 29 U.S.C. 151, may 
not be required as a condition of a contract, nor may noncompliance 
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therewith be considered as a ground for rejection of a bid. 17 
Comp. Gen. 37. A stipulation for periodic adjustment by the Secre- 
tary of Labor of minimum wages incorporated in a contract pursuant 
to the Davis-Bacon Act, 40 U.S.C. 276a, is not authorized. 17 Comp. 
Gen. 471. Provisions of a Procurement Division Circular Letter re- 
quiring contractors to report payroll statistics, costs of material, etc., 
may not be included in contracts involving the expenditure of appro- 
priated funds. 17 Comp. Gen. 585; id. 700. Construction contracts 
of the Farm Security Administration under the Emergency Relief 
Appropriation Act of 1938, 52 Stat. 809, may not lawfully contain a 
provision that the contractor shall not interfere with self-organization 
of his employees or refuse to bargain collectively with representatives 
of a majority, or a provision requiring contractor to collate and report 
payroll and other statistical data, or a provision for modification of 
the minimum wage schedule of the contract upon a change in economic 
conditions. 18 Comp. Gen. 285. The same principles are applicable 
to contracts involving the use of trust funds transferred from State 
rural rehabilitation corporations to the United States. 20 Comp. Gen. 
18. Minimum wage rates included in a contract for less than $2,000 
may not be enforced, since not authorized by the Davis-Bacon Act. 18 
Comp. Gen. 394. Contracts for carriage of mail should not require 
compliance with the Eight-Hour Laws, 40 U.S.C. 321, since contracts 
for transportation are expressly exempted therefrom. 19 Comp. Gen. 
748. Certification by a contractor that it has complied with the Na- 
tional Labor Relations Act may not be required as a condition to pay- 
ment of the contract price. 20 Comp. Gen. 14. A requirement for 
compliance with the Fair Labor Standards Act, 29 U.S.C. 201, may not 
be included in Government contracts. 20 Comp. Gen. 24. There 
being no statute requiring Government contractors to employ union 
labor, a low bid may not be rejected because the bidder does not employ 
union labor. 31 Comp. Gen. 561. Department of Defense construc- 
tion contracts may not include provisions for a 40-hour workweek 
and overtime compensation for excess time. 33 Comp. Gen. 477. 

In support of its recommendations that the provisions of the Project 
Agreement be specified as standards for all employees engaged in con- 
struction at Cape Canaveral and Patrick Air Force Base, the Presi- 
dent’s Commission has reported its findings that the financial provi- 
sions of the Agreement “will result directly in lower construction costs, 
will permit economies arising from the standardization of shifts, holi- 
days and overtime arrangements, and will facilitate construction oper- 
ations by providing more uniform conditions on a project of extended 
duration.” However, from a supplemental memorandum of facts sub- 
mitted to you by the Secretary of Labor, who was also chairman of 
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the President’s Commission, it appears that the quoted finding is 
based to a large extent upon comparisons with past and current costs, 


which include excessive payments for overtime (estimated to have con- 
stituted approximately one-fourth of the total man-hours applicable 
to one complex during the period from September 1959, to March 
1961) and other exceptionally high costs, as developed by evidence 
heard by the Permanent Subcommittee on Investigations of the Senate 
Committee on Government Operations in April and May 1961. 
(S. Rept. 1312, 87th Cong., 2d Sess.) The findings and conclusions 
of the Subcommittee, stated in the report referred to, mention intoler- 
able delays from wildcat strikes, work stoppages, slowdowns, pro- 
ductivity rates as low as 40 percent of normal capacity, exorbitant 


and unnecessary overtime pay running into millions of dollars, feather- 
bedding and loafing, and a lack of control or disciplinary measures by 
international unions during the 414 year period preceding the investi- 
gation. The conclusion of the Commission that adoption of the Proj- 


ect Agreement will result in lower costs is necessarily speculative, 


Projection of the lower cost conclusion into the future must rest on 
the assumption that past conditions would continue in the absence 
of adherence to the Agreement. Such an assumption, particularly in 
the light of the improvement in conditions noted in the report of the 


Permanent Subcommittee, affords a doubtful basis for departure from 
our prior position, as exemplified in the decisions cited, that inclusion 
of such terms and conditions in Government contracts normally tends 
to restrict competition and increase costs. 

Those decisions also embody the proposition that where the Con- 
gress has specifically authorized the inclusion in Government con- 
tracts of conditions or restrictions of the same general character, the 
administrative agencies are not authorized to impose further or addi- 
tional requirements. In this connection, it is to be noted that a sub- 
stantial part of the Project Agreement concerns the fixing of fringe 
benefits of the same general nature as those proposed to be provided 
for by bills currently pending in the Congress, particularly 
H.R. 9656, on which extensive hearings were held by a special sub- 
committee of the House Committee on Education and Labor in March 
of this year. In those hearings it was specifically represented by the 
officials of the Department of Labor that such legislation was neces- 
sary to permit consideration of these fringe benefits in determining 
prevailing wages under the Davis-Bacon Act, and no contention was 
made that any provisions of existing law would authorize incorpora- 
tion of such provisions in contractual minimum wage schedules. 

In addition, by providing for time-and-a-half pay for work in 
excess of 8 hours on Monday through Friday, and double time for 
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Saturday and Sunday work, the Agreement clearly goes beyond the 
requirements of the Eight Hour Laws and in effect establishes the 


40-hour week, as contemplated by another pending measure, 
H.R. 10786, passed by the House of Representatives on April 16, 1962. 
In explaining the purposes of the bill on the floor of the House, 
the Chairman of the Subcommittee pointed out that present Eight- 
Hour Laws permit the employment of workers on Government con- 
struction up to 56 hours per week without overtime pay. 

In the light of the foregoing we must conclude that adherence to the 
Project Agreement as a required condition of construction contracts 
by the clause proposed by you has not been shown to be in conformity 
with the general statutes governing Government contracting. 


However, if it be determined that prompt and orderly performance 
of contracts of the class involved might be seriously impeded by 
failure to adopt the provisions of the Project Agreement, and that 
such contracts directly affect the national defense, your attention is 


directed to the act of August 28, 1958, Public Law 85-804, 72 Stat. 
972 (50 U.S.C. 1481-35), and Executive Order No. 10789, November 14, 


1958, under which your Department is authorized—subject to the 
limitations therein set forth—to enter into contracts and amendments 
or modifications of contracts without regard to provisions of law 
relating to the making, performance, amendment, or modification of 
contracts, whenever in your judgment or that of the Secretary of the 


Army, Navy, or Air Force, the national defense will be facilitated 
thereby. By Part II of the Executive order similar authority is 
vested in the Administrator, National Aeronautics and Space 
Administration. 

In 20 Comp. Gen. 245, November 5, 1940, we advised the Secretary 
of the Navy that our Office would interpose no objection to payments 
under contract modifications requiring overtime payments for time 
worked in excess of 40 hours per week, if determined by him to be 
necessary in order to avoid delay or other serious interference with 
the national defense program—such modifications being deemed to be 
authorized by the provisions of section 9 of the act of June 28, 1940, 
54 Stat. 680, 50 U.S.C. App. 1159 (1946 Ed.), conferring extraordi- 
nary powers for expedition of military and naval defense. The 
authority created by Public Law 85-804 appears to be at least as 
broad as that conferred by the 1940 act, and if determinations should 
be made by the officials authorized by the law and executive order 
referred to that adherence to the terms of the Project Agreement will 
facilitate the national defense, we will not object to the making and 
modification of contracts under Public Law 85-804 to include the 
clause proposed. 








6 DECISIONS OF THE COMPTROLLER GENERAL [42 


[B-148946] 


States—Federal Aid, Grants, Etc.—Disaster Loans—Eligibility as 
Public Facility 

Buildings at a county airport rented to commercial enterprises to provide 
revenue for the maintenance and operation of the airport and vacant buildings 
representing a potential income source which were damaged during a hurricane 
along with the buildings directly used for airport functions are sufficiently 
integral and essential to the airport to be considered “public facilities” eligible 
for Federal financial assistance under 42 U.S.C. 1855-1855g, for emergency re- 
pairs in view of the record which indicates that when the support buildings were 
deeded to the county by the Federal Government the agreement required that 
they be kept in good repair and that the income from all of the buildings is es- 
sential to the maintenance and operation of the airport which can be re-used 
by the Federal Government in event of national emergency ; therefore, no excep- 


tion will be taken to the use of Federal funds for emergency repairs to the airport 
buildings. 


To the Director, Office of Emergency Planning, July 3, 1962: 


By letter of May 17, 1962, you requested advice as to whether we 
would take exception if financial assistance were provided under Pub- 
lic Law 875, 81st Congress, on project applications submitted by Vic- 
toria County, Texas, for emergency repairs to buildings on the Victoria 
County Airport which were damaged during Hurricane Carla in 
1961, 

Public Law 875 of the 81st Congress, approved September 30, 1950, 
64 Stat. 1109, as amended, 42 U.S.C. 1855-1855g, provides for Federal 
assistance to States and local governments to “alleviate suffering and 
damage resulting from major disasters, to repair essentia] public fa- 
cilities in major disasters, and to foster the development of such State 
and local organizations and plans to cope with major disasters as 
may be necessary.” Subsection (d) of section 3 of the act, as amended, 
42 U.S.C. 1855b, authorizes Federal agencies, when directed by the 
President, to provide assistance in any major disaster by “making 
emergency repairs to and temporary replacements of public facilities 
of local governments damaged or destroyed in such major dis- 
aster * * * and making contributions to States ard local govern- 
ments * * *” for such purposes. 

Your letter of May 17 states that under the established procedures 
for providing Federal financial assistance to local governments under 
this act, project applications are submitted by the local government 
with the approval of the designated State official. This official is 
designated by the Governor of the State under a Federal-State Dis- 
aster Assistance Agreement which is executed after the President de- 
clares the existence of a major disaster. Authority to approve such 
project applications on behalf of the Federal Government has been 
delegated to the eight Area Office Directors of the Office of Emergency 
Planning. Because of the emergency nature of the work to be per- 
formed after a major disaster, project applications for eligible 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 7 


projects can be approved even after the work has begun or has been 
completed. 

On September 16, 1961, the President declared a major disaster in 
Texas as a result of damage occurring during and following Hurricane 
Carla, and subsequently made an allocation of Federal funds to cover 
financial assistance under the provisions of Public Law 875. The 
Victoria County Airport sustained extensive damage during Hurricane 
Carla, and subsequent to the President’s declaration the County made 
application for assistance in the emergency repair of certain buildings 
located at the airport. This application was approved by the appro- 
priate State official and submitted to the Area Office of the Office 
of Emergency Planning in Denton, Texas. Representatives of the 
Area Office inspected the damaged buildings and, after consulting with 
County officials, advised them that the application had been approved ; 
that the requested assistance would be furnished ; and that the County 
officials should proceed immediately to have the repair work done. 
Also, the Area Office representatives suggested that the County file 
supplemental applications to cover the emergency repair of addi- 
tional buildings not included in the original application, and the 
County complied. The work was performed but the National Head- 
quarters of the Office of Emergency Planning rejected the County’s 
applications for financial assistance on all but seven of the buildings, 
which were covered by the original application, on the basis that the 
remaining buildings were not essential public facilities. 

The letter of May 17, 1962, states that the applications covered 
three categories or groups of buildings. The first category consisted 
of seven buildings occupied by airport services, such as maintenance 
shops, terminal buildings, and other facilities directly related to the 
operation of the airport. The second group consisted of 24 buildings 
rented to commercial enterprises not related to the operation of the 
airport. The income from this group of buildings was used to sup- 
port airport operations. The third group consisted of 39 vacant build- 
ings which were potentially income-producing and the income from 
which would be used to support airport operations. Your letter 
states that it is believed that financial assistance properly can be made 
available for the emergency repairs to group one, and that, after 
further considering the unusual circumstances in this case, your Office 
is now inclined to provide such assistance for the emergency repairs to 
the second and third groups. Hence, inquiry is made as to whether 
we would take exception if such assistance were provided. 

Since no details are furnished as to the nature of the repairs 
effected, we are assuming for the purpose of answering the question 
presented that such repairs were emergency repairs eligible for 
assistance under the act. Hence, the question depends upon the 
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interpretation of the term “public facilities of local governments” as 
that phrase is used in section 3(d) of the act, and whether the build- 
ings involved may be classified as essential public facilities within the 
meaning and purpose of thé act. 

The term “public facilities” is not defined in the act itself. How- 
ever, there is nothing in the basic act or its legislative history to 
indicate a Congressional intent to ascribe any special or technical 
meaning to the term. Hence, to effectuate the policy which the 
Congress has formulated with reference to the operation of this pro- 
gram, such term must be interpreted in its ordinary and popular sense 
as relating to essential public facilities which primarily are designed 
to serve the public at large. 

The ownership and operation of an airport by a local government 
(municipality, county, ete.) has frequently been held by the courts to 
be a proper governmental function and a public purpose. See /m- 
perial Production Corp. v. City of Sweetwater [Texas], 210 F. 2d 917; 
Abbott v. City of Des Moines, 298 N.W. 649; Erickson v. King, 15 
N.W. 2d 201; Price v. Storms, 130 P. 2d 523; State ex rel Helsel v. 
Board of Commissioners of Cuyahoga County, Ohio, 79 N.E. 2d 698; 
Jones v. Keck, 74 N.E. 2d 644; Dysart v. City of St. Louis, 11 S.W. 
2d 1045. Moreover, the Municipal Airport Act of Texas, under the 
authority of which the airport here in question is owned and operated 
by Victoria County, specifically declares in Article 46d-15 thereof 
that: 

The acquisition of any land or interest therein pursuant to this Act the 
planning, acquisition, establishment, development, construction, improvement, 
maintenance, equipment, operation, regulation, protection and policing of air 
ports and air navigation facilities including the acquisition or elimination of 
airport hazards and the exercise of any other powers herein granted to munic- 
ipalities and other public agencies to be severally or jointly exercised are 
hereby declared to be public and governmental functions exercised for a public 
purpose and matters of public necessity; and in the case of any county are 
declared to be county functions and purposes as well as public and governmental; 
and in the case of any municipality other than a county, are declared to be 
municipal functions and purposes as well as public and governmental. All 
land and other property and privileges acquired and used by or on behalf of any 
municipality or other public agency in the manner and for the purposes enumer- 
ated in this Act shall and are hereby declared to be acquired and used for public 
and governmental purposes and as a matter of public necessity, and, in the 
case of a county or municipality, for county or municipal purposes, respectively. 
Vernon’s Annotated Revised Civil Statutes of the State of Texas, Ar- 
ticle 46d-15. Thus there is no doubt that the airport and all build- 
ings used directly in connection therewith are essential public facilities 
eligible for Federal financial assistance under Public Law 875. 

There may be some question as to whether buildings located on 
the airport but not used directly in connection with the airport func- 
tions or any other public or governmental function—in this instance, 
groups two and three—may be considered as essential public facilities 
under that act. However, the record before our Office states that the 
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Victoria County Airport formerly belonged to the United States 
Government and was transferred to Victoria County on June 1, 1961, 
under an agreement requiring the County to operate and maintain 
it for two purposes (1) as a public airport for the use and benefit of 
the public, and (2) for re-use by the United States in the event of 
any National Emergency. Under this agreement, the County is 
required to maintain runways far in excess of its needs, and to keep 
all buildings deeded to it with the airport in good repair. The record 
indicates that the buildings in question were deeded to the County 
specifically for the purpose of providing revenue for the mainte- 
nance and operation of the airport; that rental from said buildings 
constitutes the major revenue available for such purpose; that such 
revenue is essential to the maintenance and operation of the airport; 
that every one of the said buildings is vitally necessary to produce 
sufficient revenue; and that all revenue produced thereby is, and is 
required by law (Article 46d-11 of the Texas Municipal Airport Act, 
supra), to be used exclusively for the operation and maintenance of 
the County airport. 

In view. of the above, there appears to be a reasonable basis in 
the present case for considering the buildings in groups two and three 
as being sufficiently integral and essential parts of the Victoria County 
Airport as to be deemed essential public facilities eligible for Federal 
financial assistance under Public Law 875, 81st Congress. Hence, 
we would not take exception to the expenditure of funds to provide 
financial assistance to Victoria County for the emergency repairs to 
the buildings in groups two and three, if otherwise proper. The 
necessity for such expenditures in the circumstances here involved 
is one primarily for administrative determination. 


[B-136459] 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Army of the United States 


A member of the uniformed services who, at the time of retirement, holds a 
Reserve commission and a temporary officer grade which is based on the act 
of September 22, 1941, is exempt from the dual compensation restrictions of 
section 212 of the Economy Act of 1932, 5 U.S.C. 59a, whether he is retired in 
his temporary or his Reserve officer grade. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—At Higher Grade Than Reserve Grade 


A Reserve member who is serving on active duty as an officer in the Army 
of the United States without component under the Officer Personnel Act of 
1947 in a grade higher than his permanent Reserve grade but who is retired 
under Title III of the act of June 29, 1948—a law relating to Reserve officers— 
is regarded as retired and receiving retired pay as a Reserve officer and, 
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therefore, the member is entitled to exemption from the dual compensation 
restrictions in the Economy Act of 1932. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Lower or Same Grade as Reserve Grade 


A Reserve officer who at the time of retirement is serving on active duty in 
a temporary. or commissioned grade under the Officer Personnel Act of 1947, 
which is lower or the same as his Reserve commissioned grade, becomes eligible 
for retirement under section 2u2 vu? the act of June 29, 1948, and 10 U.S.C. 3911, 
8911, by reason of his Reserve status and, therefore, the member is regarded 
as receiving retired pay under laws relating to Reserve components of the armed 
services and is exempt from the dual compensation restrictions in the Economy 
Act of 1932 under section 1(b) of the act of July 1, 1947, and section 29(c) of 
the act of August 10, 1956. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Advancement on Retired List 


A Reserve officer who is serving on active duty in a higher temporary grade 
under the Officer Personnel Act of 1947, at the time of retirement under section 
202 of the act of June 29, 1948, and who becomes eligible under 10 U.S.C. 8963 (a) 
to a retired grade equal to the temporary grade if that is the highest temporary 
grade in which he has satisfactorily served for not less than 6 months is re- 
garded as being retired on the basis of his Reserve status and is carried on the 
retired list as a retired Reserve officer with a retired grade equal to the 
highest temporary grade satisfactorily served and, therefore, his retired pay as a 
Reserve member is exempt from the dual compensation restriction in the Econ- 
omy Act of 1932. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Disability Retirement—Temporary and Reserve 
Grades Same or Higher 


A Reserve officer who is serving on active duty in a temporary grade under the 
Officer Personnel Act of 1947 which is lower than his Reserve grade at tle time 
of retirement for disability under section 5 of the act of April 3, 1939, or Title IV 
of the Career Compensation Act of 1949 (now codified as 10 U.S.C. Ch. 61), is en- 
titled to retired pay computed on the ae Reserve grade and, therefore, he is 
regarded as receiving his retired pay under laws relating to Reserve components 
and is exempt from the dual compensation restrictions in section 212 of the 
Economy Act of 1932; however, if the temporary grade under the Officer Person- 
nel Act is higher than the Reserve grade so that retirement is effected in the 
temporary grade, disability retirement is not dependent upon the officer’s Reserve 
status and he is not exempt from the dual compensation restriction. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Disability Retirement—Temporary and Reserve 
Grades Same or Higher 


A Reserve officer serving on active duty in a temporary grade under the Officer 
Personnel Act of 1947, which is the same as his Reserve commissioned grade, 
who is retired for disability, is retired as a temporary officer and his Reserve 
status is irrelevant for dual compensation restriction exemption purposes; 
therefore, sych officers are subject to the dual compensation restrictions in 
section 212 of the Economy Act of 1982. 
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Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Regular Warrant Officer or Regu- 
lar Enlisted Status—Retired Pay on Basis of Reserve Commissioned 
Grade 


An Army or Air Force Reserve officer serving on active duty at the time of re- 
tirement in a Regular warrant officer or Regular enlisted status who had com- 
pleted 20 years of satisfactory service prior to his Regular service for retirement 
eligibility under Title III of the act of June 29, 1948, and who receives retired 
pay computed on the pay of his Reserve commissioned grade, is exempt from 
the dual compensation restrictions in section 212 of the Economy Act of 1932. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Regular Warrant Officer or Regu- 


~ Enlisted Status—Retired Pay on Basis of Reserve Commissioned 
rade 


A Reserve officer who is serving on active duty at time of retirement as a Regular 
warrant officer or Regular enlisted man and who not only met the eligibility 
qualifications of section 202 of the act of June 29, 1948, but is retired in his 
Reserve commissioned grade is regarded as receiving retired pay under the laws 
applicable to Reserve components and, therefore, is exempt from dual compensa- 
tion restrictions by reason of the exemption provisions in section 1(b) of the 
act of July 1, 1947. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Regular Warrant Officer or Regu- 
lar Enlisted Status—Disability Retirement Status 


A member of the Army or Air Force Reserve who was serving on active duty 
as a Regular warrant officer or Regular enlisted man at the time of disability 
retirement prior to October 1, 1949—the effective date of the Career Com- 
pensation Act of 1949—does not have his right to disability retirement based on 
his Regular or his Reserve status and, therefore, such a member if he had more 
than 20 years of service would be retired in his enlisted grade so that the rule in 
the Tracy case, 136 Ct. Cl. 211, concerning members having a higher Reserve 
grade, is not for application. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Regular Warrant Officer or Regu- 
lar Enlisted Status—Advancement on Retired List 


An Army or Air Force Reserve member who was serving on active duty at time 
of retirement in a Regular warrant officer or Regular enlisted grade while 
holding a Reserve commission and who is retired in the Reserve commissioned 
grade under section 402(d) of the Career Compensation Act of 1949, is regarded 
as receiving retired pay under laws relating to Reserve components so as to be 
exempt from the dual compensation restrictions in section 212 of the Economy 
Act of 1932. 


Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Advancement on Retired List 


Temporary commissioned officers of the Army of the United States or the Air 
Force of the United States who are retired in their Reserve commissioned grades 
and advanced on the retired list under section 203(a) of the act of June 29, 1948, 
may have such law regarded as relating to Reserve components; therefore, Re- 
serve officers so advanced on the retired list are covered by the dual compensa- 
tion exemptions in the act of July 1, 1947, and section 29(c) of the act of 
August 10, 1956. 
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Compensation—Double—Concurrent Military and Civilian Serv- 
ice Pay—Reserve Membership—Officer Personnel Act of 1947 
Appointments—Disability Retirement—Temporary and Reserve 
Grades Same or Higher 


Reserve members who were serving in temporary grades under the Officer Per- 
sonnel Act of 1947 at the time of disability retirement, which grades were 
higher, or the same as their Reserve commissioned grades so that they were 
subject to the dual compensation restrictions may not have the dual compensa- 
tion restrictions applied prospectively nor implementation of the restrictions 
delayed. 


To the Secretary of Defense, July 9, 1962: 


The Assistant Secretary of Defense (Comptroller), by letter dated 
March 3, 1962, requested a decision on certain questions which have 
arisen in connection with the implementation of the last paragraph 
of our decision of May 18, 1961, B-136459, 40 Comp. Gen, 625, which 
decision was based upon the Court of Claims decision in the case of 
Belle C. Watman v. United States, 152 Ct. Cl. 769. 

The specific questions upon which decision is requested are set out 
and discussed in Committee Action No. 299 of the Military Pay and 
Allowance Committee, Department of Defense. The questions are 
as follows: 


1, Are persons in the categories listed below exempt from the dual compen- 
sation restrictions contained in section 212 of the Economy Act of June 30, 1932, 
as amended, 5 USC 59a? 

“a. A member of either the Army or Air Force Reserve Forces of the United 
States serving on active duty at time of retirement in a temporary grade and 
holding a reserve commission in a lower, equivalent or higher grade who is: 
(1) retired pursuant to Title III of the Act of June 29, 1948 (now codified in 
Chapter 67, Title 10, United States Code), (2) retired pursuant to Section 202 
of Title II of the Act of June 29, 1948 (now codified in 10 USC 3911 with respect 
to Army personnel and 8911 with respect to Air Force personnel), (3) retired 
for physical disability under any provision of law.” 

“b. A member of either the Army or Air Force Reserve serving on active duty 
at time of retirement in a Regular warrant officer or Regular enlisted status 
and holding a Reserve commission who is retired in the Reserve commissioned 
grade under the authority of any of the laws referred to in question a(1), (2) 
or (3) above.” 

“ce, A member of the Army or Air Force Reserve Forces of the United States 
serving on active duty at the time of retirement in his Reserve commissioned 
grade who is retired under any authority of law and is advanced to the highest 
temporary grade held which was granted under the Act of June 29, 1948 (10 
USC 3963 and 8963).” 

2. In the event of a negative reply to any of the above questions, may the 
decision be applied on a prospective basis? 


Under the Zanner case (129 Ct. Cl. 792) and the Watman case (Ct. 
Cl. No. 189-59, March 1, 1961), it appears that if the temporary of- 
ficer status of an officer holding a temporary grade and a Reserve 
commission at the time of retirement is based on the act of September 
22, 1941, 55 Stat. 728, 10 U.S.C. 484 (1946 Ed.) (such status is re- 
garded generally as continuing until March 31, 1953, under section 2 
of the act of August 25, 1959, 73 Stat. 426, 10 U.S.C. 3441 note, for the 
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purposes here involved), he is exempt from the dual compensation 
restrictions of section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S.C. 59a, whether he is retired in his temporary or his 
Reserve officer grade. Accordingly, questions la (1), (2) and (3) 
are answered in the affirmative as to officers so situated. 

In our discussion of the Watman case in the decision of May 18, 
1961, attention was directed to the significant difference between the 
language used in the act of September 22, 1941, and that relating to 
appointments in the Army of the United States without component 
under the Officer Personnel Act of 1947, contained in section 515(h) 
of that act, 61 Stat. 908, 10 U.S.C. 506d(h) (1952 Ed.). We pointed 
out that officers who receive temporary appointments in the Army of 
the United States without component under section 515 of the Officer 
Personnel Act of 1947, 10 U.S.C. 506d (1952 Ed.), are entitled only 
to the benefits which accrue to members of the Officers’ Reserve Corps 
while serving on active duty and that such provisions of law would 
not exempt the retired pay of retired Army of the United States offi- 
cers appointed under that act from the restrictions of the Economy 
Act. 

Title III of the act of June 29, 1948, 62 Stat. 1087, 10 U.S.C. 1036 
(1952 Ed.), authorized the payment of retired pay to persons who 
met the eligibility qualifications listed in section 302 of that act, 10 
U.S.C. 1036a (1952 Ed.), one of which was 20 years of satisfactory 
Federal service, and it was required that the last 8 years of such serv- 
ice must be service as a member of a Reserve component. Section 306 
of that act, 10 U.S.C. 1036e (1952 Ed.), provided that, for the pur- 
poses of Title III, service in a Reserve component included service 
in the Army of the United States without component. Clearly such 
act was a law relating to Reserve components of the Armed Forces 
within the meaning of section 1(b) of the act of July 1, 1947, 61 Stat. 
239, 10 U.S.C. 371b (1952 Ed.), and as now codified in section 29(c) 
of the act of August 10, 1956, 5 U.S.C. 30r(c). A person so retired 
and granted retired pay is entitled to exemption from the restrictions 
of the Economy Act even though he was serving on active duty as an 
officer in the Army of the United States without component under 
the Officer Personnel Act in a grade higher than his permanent 
Reserve grade at the time he was granted retired pay. 

A person serving on active duty in a temporary commissioned grade 
under the Officer Personnel Act may not be retired pursuant to section 
202 of the act of June 29, 1948, 10 U.S.C. 948a (1952 Ed.), or the 
similar provisions contained in 10 U.S.C. 3911, 8911, unless he also 
holds a Reserve commission. Retirement is authorized in an other- 
wise proper case under such provisions of law even though the officer 
is not serving on active duty in his Reserve status. 28 Comp. Gen. 
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655. Retirement in such case is accomplished in the Reserve grade 
held on the date of retirement. 10-U.S.C. 3961. Clearly, an officer 
so retired while serving on active duty in a temporary grade under 
the Officer Personnel Act which was lower than, or the same as, his 
Reserve commissioned grade, is exempt from the dual compensation 
restriction of the Economy Act under section 1(b) of the act of July 
1, 1947, and section 29(c) of the act of August 10, 1956, since he is 
entitled to retired pay because of his Reserve status and under laws 
relating to Reserve components of the armed services. 

A Reserve officer serving on active duty in a higher temporary 
grade under the Officer Personnel Act at the time of retirement pursu- 
ant to section 202 of the act of June 29, 1948, is entitled (10 U.S.C. 
3963(a)) to a retired grade equal to such temporary grade if that is 
the highest temporary grade in which he served satisfactorily for a 
period of not less than 6 months. 10 U.S.C. 3963(2) recognizes that 
retirement is accomplished in a Reserve status and implies that the 
officer concerned is carried on the retired list as a retired Reserve of- 
ficer with a retired grade equal to that of the highest temporary grade 
in which he served satisfactorily. Such statutory provision is con- 
sistent with section 203(a) of the act of June 29, 1948, 10 U.S.C. 1002 
(1952 Ed.), from which it was derived, and expresses the legislative 
intent with respect thereto. See section 49(a) of the act of August 
10, 1956, 70A Stat. 640. It is our view that section 203(a) is a law 
relating to Reserve components insofar as the matter here involved 
is concerned (see answer to question 1(¢) below) and that such officer 
is exempt from the restriction of the Economy Act. 

Reserve officers serving on active duty as temporary officers, who 
were retired for disability under section 5 of the act of April 3, 1939, 
as amended, 10 U.S.C. 456 (1952 Ed.), or Title IV of the Career Com- 
pensation Act of 1949, 63 Stat. 816 (now Chapter 61, 10 U.S. Code), 
were entitled to retired pay computed on the higher Reserve grade 
held by them under the 7’racy, 136 Ct. Cl. 211, Neri, 145 Ct. Cl. 537, 
and other similar cases. It appears proper to regard such officers as 
being entitled to retired pay because of their Reserve status and under 
laws relating to Reserve components and thus exempt from the restric- 
tion of the Economy Act. Hence, the conclusion appears warranted 


that an officer who was serving on active duty in a temporary grade 
under the Officer Personnel Act which was lower than that held under 


his Reserve commission may be said to receive his retired pay under 


laws relating to Reserve components and thus is exempt from the 


restriction of the Economy Act. However, if the temporary grade 
under the Officer Personnel Act was higher than the Reserve grade, 
retirement actually was effected in the temporary grade. See in this 


connection section 409 of the Career Compensation Act, 37 U.S.C. 279 
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(1952 Ed.), and Jakway v. United States, 146 Ct. Cl. 482. While it is 
proper to view the 1939 and 1949 acts as laws relating to Reserve 
components (Clyde B. Cox v. United States, 155 Ct. Cl. 698), they 
cover other personnel as well. Retirement for disability in such a 
case is not dependent in any way on the existence of a Reserve officer 
status and if a person holding a Reserve commission actually is retired 
for disability in his higher temporary officer grade held under the 
Officer Personnel Act, we find no basis for concluding that he is exempt 
from the restrictions of the Economy Act. 

While it may be argued that the rationale of the 7’racy case is that 
a Reserve officer is entitled to be retired in his permanent Reserve 
grade unless retirement is authorized in a higher temporary grade 
and thus that an officer serving in a temporary grade which is the 
same as his Reserve commissioned grade should be regarded as retired 
in his status as a Reserve officer, that argument may not serve as a 
basis for granting him exemption from the restriction of the Economy 
Act, since the court in the Watman case clearly stated that the officer’s 
commission in the Officers’ Reserve Corps in such circumstance is ir- 
relevant. The court’s statement in the Cow case that in the Watman 
case it finally was decided that the act of July 1, 1947, applied to 
Reserve officers retired for disability, as well as for longevity, furnishes 
no basis for a conclusion that the court regarded Watman as entitled 
to the exemption benefits of that act in his Reserve status. The con- 
clusion that the act of July 1, 1947, applied to Reserve officers retired 
for disability was merely a necessary preliminary to the decision that 
Watman, as a temporary officer, was entitled to the same benefits as a 
Reserve officer, which included exemption benefits if retired for dis- 
ability. It is our view that an officer serving on active duty in @ 
temporary grade under the Officer Personnel Act which is the same as 


his Reserve commissioned grade and who is retired for disability is 
retired as a temporary officer and is not exempt from the restriction 
of the Economy Act. 

Questions 1a(1), (2) and (3) are answered accordingly. 

If question 1b, as it relates to retirements under Title III of the act 
of June 29, 1948, refers to an enlisted man or warrant officer who is 


believed to have met the retirement eligibility qualifications of such 
title at the termination of his duty status as a regular, attention is in- 
vited to the fact that section 302(a) of the act of June 29, 1948, 10 


U.S.C. 1036a(a), required that the last 8 years of qualifying service 


for retirement under Title IIT of that act, must be service in a Reserve 
component. The second proviso of that section provided that simul- 
taneous service as a member of a Reserve component and as a member 
of the Regular Army could not be deemed to be service in a Reserve 


component, Under such provisions of law, it appears that the member 
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mentioned in question 1b may not have met the 8-year Reserve service 
qualification in order to qualify for retired pay under Title III. How- 
ever, if he did complete 20 years of satisfactory Federal service prior 
to his period of service in the Regular Army or Air Force and was 
granted retired pay upon termination of such regular service, com- 
puted on the pay of his Reserve commissioned grade by reason of hav- 
ing served satisfactorily on active duty in that grade, he is exempt 
from the restrictions of the Economy Act. Question 1b(1) is 
answered accordingly. See answer to question la(1). 

If a person serving on active duty as a Regular warrant officer or a 
Regular enlisted man met the eligibility qualifications of section 202 
of the act of June 29, 1948, and was retired in his Reserve commis- 
sioned grade, it appears that his retired pay would be paid under laws 
relating to Reserve components and thus would be covered by the 
exemption provisions of section 1(b) of the act of July 1, 1947. Ques- 
tion 1b(2), therefore, is answered in the affirmative. 

With respect to retirements for physical disability, it appears that 
prior to enactment of Title IV of the Career Compensation Act of 
1949, an enlisted man was not entitled to retirement for disability 
unless he had at least 20 years of service in the military forces. 10 
U.S.C. 939 (1946 Ed.). A member’s right to retirement for disability 
is not based on his status as a member of a Regular or a Reserve 
component and if an enlisted man had less than 20 years’ service at 
the time he became disabled for further active duty prior to October 1, 
1949, he would not have been retired for disability merely because 
he was a member of the Officers’ Reserve Corps. If he had more 
than 20 years’ service, he would have been retired in his enlisted grade 
and his pay would have been computed on the pay of that grade. 
See 10 U.S.C. 982a (1946 Ed.). We find nothing in that statutory 
provision or in 10 U.S.C. 939 (1946 Ed.), which would require 
application of the rule of the 7'racy case. 

Section 402(d) of the Career Compensation Act of 1949, 387 U.S.C. 
272(d) (1952 Ed.), effective October 1, 1949, provided for the payment 
of retired pay to members retired for disability, computed on the 
pay of the rank, grade or rating held at the time of retirement. While 
the “pay” there mentioned at one time was believed to be the pay 
being received at the time of retirement, including situations where 
the member concerned was serving on active duty in a temporary 
officer grade at time of retirement, the court, in the 7racy and other 
related cases, held that it was the pay of the higher permanent Reserve 
grade if the person concerned held such grade, even though he may 
never have served on active duty in that grade. The same rule has 
been held to be applicable in situations where the person concerned 
was serving on active duty as a warrant officer or enlisted member of a 
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Regular component at the time of retirement but held a higher Reserve 
commissioned grade. 38 Comp. Gen. 268, answer to question la. 
A person so retired receives his retired pay under laws relating to 
Reserve components and hence is exempt from restriction of the 
Economy Act. 

Question 1b(3) is answered accordingly. 

With respect to question 1(c), it appears clear that a temporary 
commissioned officer of the Army of the United States or the Air 
Force of the United States who was retired in his Reserve commis- 
sioned grade under laws authorizing or directing retirement of Reserve 
officers under the circumstances prescribed in such laws was retired 
under a law relating to Reserve components. Section 203(a) of the 
act of June 29, 1948, affected the retired pay of some of such retired 
Reserve officers by directing their advancement on the retired list if 
they met certain eligibility qualifications. To that extent section 
203(a) was a law relating to Reserve components and Reserve officers 
so advanced on the retired list appear to be covered by the dual com- 
pensation exemption provisions of the act of July 1, 1947, and section 
29(c) of the act of August 10, 1956. Question 1(c) is answered in the 
affirmative. 

It is believed that comparatively few people will be affected by 
the negative answers to parts of question la(3) in situations where 
they were serving on active duty in a temporary grade under the Offi- 
cer Personnel Act at the time of retirement for disability, which grade 
was higher than, or the same as, the Reserve commissioned grade then 
held. Also, we find nothing in Title IV of the Career Compensation 
Act or in the 7racy case which should have induced a belief that 
persons so situated were exempt from the restriction of the Economy 
Act. As of this date it appears that the proposal to amend the dual 
compensation provisions mentioned in your letter has not been intro- 
duced in the Congress and, hence, it seems unlikely that any major 
change will be made in those provisions during the current session. 
Accordingly, we see no basis for applying the conclusions reached 
herein prospectively only or for delaying implementation thereof. 
Question 2 is answered in the negative. 


[B-148265] 


Contracts—-Specifications——Definiteness Requirement 


A request for proposals using drawings, diagrams and specifications which are 
deficient and inadequate but which are to be explained to the lowest offeror 
selected for negotiation and if there is any increase in the cost then other bid- 
ders will be given an opportunity to submit revised proposals is a procurement 
procedure which is indefinite, will result in unrealistically low bids, and does 
not afford all bidders equal opportunity and, therefore, such a request for pro- 
posals is invalid. 


722-809 O-64—4 
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To the Secretary of the Army, July 9, 1962: 


‘Further reference is made to the objections raised by Sentinel Elec- 
tronics, Incorporated, against the use of a proposed method of pro- 
curement made a part of the terms and conditions of Request for 
Proposals No. SC-36-039-62-11128-A3, and to the corporation’s pro- 
test against the use of deficient specifications and drawings, as to 
which your Department furnished us a report with covering letter 
dated April 30, 1962. 

With respect to the question as to the propriety of those terms 
of the solicitation which afford possible preference to labor surplus 
area firms, such procurement procedure was considered and approved 
in our decision of June 1, 1962, B-148512, 41 Comp. Gen. 787, involv- 
ing another purchase. Since the present protest presents no new and 
material evidence in that regard, or any contentions not considered 
in the cited decision, the protesting firm has been advised that our 
concurrence with such procedure will not be disturbed. A copy of 
such decision is enclosed. 

The second objection relates to the use of questionable specifications 
and drawings which the protesting bidder feels are prejudicial because 
of the possibility that firms unsuspecting and uninformed as to actual 
production costs may submit unrealistic offers. We believe there 
is merit to such protest. Admittedly, many of the drawings, diagrams 
and specifications are either erroneous, deficient or nonexistent. At- 
tempt is made to overcome the lack of adequate and informative spe- 
cifications in the solicitation by the following provision: 

Note #2: The contractor agrees to thoroughly check the furnished Govern- 
ment drawings covered by SC-DL-338011 (Oscilloscope AN/USM-50) and 
SC-DL-338064 (Cover Assembly) against Government Furnished model, excep- 
tions to model listed in the contract, and applicable specifications. Conflicts in 
design, construction, and characteristics between specifications, model (with 
exceptions), and drawings shall be resolved, and resulting changes incorporated 
into the drawings, as follows: The requirements of the applicable specifications 
govern over the exceptions, model, and drawings ; the exceptions govern over the 
model, and the model governs over the drawings. Any discrepancies which arise 
between the drawings and the model (with exceptions) will be resolved in con- 
sultation with Field Engineering Division, U.S. Army Signal Materiel Support 
Agency. ‘ 

In letter of January 16, 1962, to the procurement agency, the protest- 
ing bidder cites specific examples of serious technical deficiencies in 
the specifications for certain components which would materially 
affect the projected price of an uninformed bidder in the computation 
of his ultimate offer. While it may be that the best information 
available to describe the desired end product was furnished to the 
industry with the Request for Proposals, we are of the opinion that 
the indefiniteness of the solicitation renders it fatally defective, par- 
ticularly in view of the contemplated procedure to be followed in the 
selection of a contractor. Note No. 5 of the request provides in 
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pertinent part that by negotiation preference in the award of the con- 
tract will be given to small business and labor distressed area firms in 
the specified order of classification, “beginning with the lowest offeror.” 
[Italics supplied.] The administrative report prepared by the 
Chief, Procurement & Distribution Division states that—“the Con- 
tracting Officer intends to point out actual errors contained in the 
drawings to the low offeror presently under consideration for award. 
If there is any noticeable increase in the cost as a result, other bidders 
in the general area will be given an opportunity to submit revised 
proposals.” 

Clearly, such procedure favors those firms unwittingly submitting 
unrealistically low bids. In fact, the contracting officer’s report dated 
March 31, 1962, states that—“The lowest responsive offer was received 
from a small business concern which agrees to perform more than 
fifty per cent (50%) of the contract in a labor surplus area. The 
price of this proposal is significantly lower than that of the other 
twenty-seven (27) proposals so that no other offerors are presently 
in the zone of consideration.” It would appear reasonable to assume 
that such “significantly lower” offer was due, at least, in part to the 
bidder’s lack of understanding as to production costs because of the 
erroneous and inadequate specifications. 

Since the order in which the bidders are to be selected for negotia- 
tion begins with the lowest offeror, their tentative quotations become 
material. If all interested manufacturers of the equipment in this 
case are to be accorded an equal opportunity, under the adopted pro- 
gram, we feel that all known errors, deviations and discrepancies in 
the drawings, diagrams and specifications should be set forth in the 
solicitation documents, rather than deferring such disclosures until 
after the proposals have been evaluated and during negotiations with 
the lowest bidder. Accordingly, it is our view that the subject Request 
for Proposals is invalid. 

[B-122515] 


Printing and Binding—Appropriation Availability—Invitations— 
Foreign Agricultural Service 

The use of representation allowances for the cost of printing invitations for 
official functions overseas conducted by the Foreign Agricultural Service, which 
is subject to the rules and regulations prescribed by the Secretary of State, 
including the regulation prohibiting the use of representation allowances for 
printing and engraving, is precluded by the restrictive printing regulation even 
though the Foreign Agricultural Service appropriation containing an amount for 
representation allowances is available for field printing. 


To the Secretary of Agriculture, July 10, 1962: 
In a letter of May 14, 1962, the Honorable Charles S. Murphy, 


Under Secretary of Agriculture, requested our advice whether there 
is any legal objection to the expenditure of representation allowance 
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funds of the Foreign Agricultural Service for printed invitations 
procured in connection with the conduct of functions the expenses of 
which are otherwise chargeable to such funds. 

Funds to provide Department of Agriculture personnel assigned 
to service abroad with representation allowances are included in the 
annual appropriation for the Foreign Agricultural Service, Depart- 
ment of Agriculture. See Department of Agriculture and Related 
Agencies Appropriation Act, 1962, 75 Stat. 225, 232; “For necessary 
expenses for the Foreign Agricultural Service * * * including * * * 
representation allowances.” 

The authority for such allowances stems from section 603, Title VI, 
Agricultural Act of 1954, 7 U.S.C. 1763: “The Secretary of Agri- 
culture may, under such rules and regulations as may be prescribed 
by the President or his designee, provide * * * allowances and bene- 
fits similar to those provided by Title IX of the Foreign Service Act 
of 1946.” Executive Order No. 10624, July 29, 1955, as amended by 
Executive Order No. 10903, January 11, 1961, delegating the authority 
of the President under section 603 of the Agricultural Act of 1954 to 
the Secretary of State, states: “there shall be applicable to the per- 
sonnel [Department of Agricultural personnel abroad] rules and 
regulations prescribed by the Secretary of State in pursuance of * * * 
so much of the authority vested in the President and the Secretary 
of State by Title IX of the Foreign Service Act of 1946, or by any 
amendment thereof, as relates to allowances and benefits under the 
said Title IX * * *” 

The applicable regulations of the Secretary of State are set forth 
in the publication, Standardized Regulations (Government Civilians, 
Foreign Areas). Of particular significance herein is section 330 of 
Chapter 300, Representation Allowances, which provides: 


Representation allowances shall not be used for the following or similar 
purposes : 


* * * * * * * 

ce. Expenses of printing or engraving. (44 U.S.C. 111). 

d. Printing of Christmas cards, or other types of greeting cards. (Decisions 
of Comptroller General B-115132, June 17, 1953; B-122515, February 23, 1955; 
B-133991, November 25, 1957; and B-142538, February 8, 1961.) 

It would appear that section 330, particularly item “c,” is an 
impediment to the use of representation allowance funds for printing, 
including the printing of invitations. The fact that item “c” refers 
to 44 U.S.C. 111, which provides for authorized field printing, is not 
viewed as warranting action in contravention of the established prac- 
tice of the Department of State based upon a broad interpretation of 
the regulation prohibiting the use of representation allowances for 
expenses of printing. 
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In connection with section 330 of the regulations, the letter of 
the Under Secretary refers to our decision of February 23, 1955 
(B-122515), wherein we held that the representation allowance funds 
of the Foreign Operations Administration were available for the pur- 
chase of printed invitation cards and envelopes in connection with an 
official function at an overseas mission. The Standardized Regulations 
then in existence merely admonished certifying officers to “determine 
that no expenditures are included * * * which are expressly prohib- 
ited by law.” See Standardized Regulations (Government Civilians, 
Foreign Areas) section 270, Representation Allowances, dated June 6, 
1953. And as the appropriation in that case was available for ex- 
penditure without regard to any law for printing and binding, the 
then existing administrative interpretation of the printing restric- 
tions of 44 U.S.C. 219, reflected in the Foreign Service Manual, 
Volume I—Administration, Part V—Fiscal Management, section 
432.2, was not necessarily for consideration. 

While the printing restriction of section 330 may be broader in 
scope than necessary with reference to the Foreign Agricultural 
Service, whose appropriation containing an amount for representa- 
tion allowances is available for field printing under the provisions of 
44 U.S.C. 111 and regulations issued thereunder, the matter is one for 
consideration of the Secretary of State. In that connection we invite 
your attention to Executive Order No. 10624, particularly the proviso 
of section 2; “that the Secretary of State, upon the request of the Sec- 
retary of Agriculture, may prescribe, within existing authority of law 
and when deemed necessary, special rules and regulations for such 
personnel [Department of Agriculture personnel abroad].” 

In response to the specific inquiry of the Under Secretary, you 
are advised we are of the view that section 330 of the Standardized 
Regulations precludes the use of representation allowance funds for 
printed invitations procured in connection with the conduct of a 
representation function. 


[B-138264] 


Property—Public—Surplus—Transfer to Government Agencies— 
Reimbursement Foreign Areas 


Although the authority for the disposal of foreign excess property in section 402 
of the Federal Property and Administrative Services Act of 1949 does not contain 
any provision for transfers of property between Federal agencies in foreign areas, 
the broad powers given to agencies under section 402 of the act to dispose of such 
property as well as the primary objective of the act to enable maximum use by 
the Government of its own property, will be regarded as authority for transfer 
by the Department of the Navy of excess real property in Guam to other Federal 
agencies and in the absence of any provision regarding the extent of reimburse- 
ment in property transfers between Federal agencies, the terms and conditions 
of such disposal are for determination by the agency in control of the property 
and transfers without reimbursement may be made. 
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To the Secretary of the Navy, July 10, 1962: 


Reference is made to letter of June 11, 1962, from the Assistant 
Secretary of the Navy (Installations and Logistics), concerning the 
authority of the Department of the Navy, under the Federal Property 
and Administrative Services Act of 1949, as amended, 63 Stat. 377, 
40 U.S.C. 471, to transfer excess real property in Guam to other Fed- 
eral agencies without reimbursement therefor. 

The Assistant Secretary states that whereas Title IV of the cited 
act (40 U.S.C. 511), makes each executive agency responsible for the 
disposal of its foreign excess property which includes the property 
in Guam, it contains no express provision with respect to property 
utilization or reimbursement for transfers of property between agen- 
cies. In connection therewith, he points out that Title II of the act 
provides in section 203, 40 U.S.C. 484, for the disposal of surplus 
property and separately under section 202 for property utilization. 

By the terms of said section 202 (40 U.S.C. 483), the Administrator 
of General Services is expressly authorized, with the approval of the 
Director of the Bureau of the Budget, to prescribe the extent of re- 
imbursement for transfers of excess property between Federal agencies, 
The regulation issued with reference thereto, namely GSA Reg. 
2-IV-202.07, limits such transfers of excess real property within the 
States, the District of Columbia, Puerto Rico and the Virgin Islands. 
In view of this situation, the Assistant Secretary requests advice as 
to whether the Department of the Navy is authorized under the Fed- 
eral Property and Administrative Services Act of 1949, to transfer 
excess real property in Guam to other Federal agencies without re- 
imbursement, and the procedural or other requirements that may be 
applicable to such transfers. 

Title II of the Federal Property and Administrative Services Act 
of 1949, 40 U.S.C. 481, deals with the subject of property management. 
Section 202(a) (40 U.S.C. 483(a)), places upon the Administrator 
of General Services the responsibility to prescribe policies and methods 
to promote the effective use in the executive establishment of property 
located in the United States which is excess to the needs of a particular 
agency and also to provide for the transfer of such property among the 
Federal agencies having a need therefor. Under this section, the Ad- 
ministrator of General Services is authorized, with the approval of the 
Director of the Bureau of the Budget, to prescribe the extent of reim- 
bursement for such transfers of excess property. 

On the other hand, by the terms of section 401, Title IV of that act, 
40 U.S.C. 511, each executive agency having foreign excess property 
under its control, is made individually responsible for its disposal, 
subject to conforming with the foreign policy of the United States 
and policies established by the President for the execution of this title. 
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Thus, it is clear that while the cited provisions of Titles II and IV of 

the Federal Property and Administrative Services Act of 1949, are 

complementary in purpose to provide for effective management and 

disposition of excess property, they are independent of each other from 
A: Peary ony 

the standpoint of scope and operation. 

Section 402 of Title IV of the Property Act, 40 U.S.C. 512, relating 
to the methods and terms of disposal provides that foreign excess 
property may be disposed of by sale, exchange, lease or transfer, for 
cash, credit, or other property, with or without warranty, and upon 
such other terms and conditions as the head of the executive agency 
concerned deems proper. Such property may be disposed of for 
foreign currencies or credits, or substantial benefits or the discharge 
of claims resulting from the compromise or settlement of such claims 
by any executive agency in accordance with the law, whenever the 
head of the executive agency concerned determines that it is in the 
interest of the United States to do so. 

As stated in the Assistant Secretary’s letter, section 402 does not 
expressly provide for the transfer of foreign excess property between 
Federal agencies. However, the legislative proceedings of the section 
indicate that this matter was considered by the Congress. See the 
statement on page 6 of the H. Rept. 670, 81st Congress on the bill 
(H.R. 4754) which became the Federal Property and Administrative 
Services Act of 1949, to the effect that the inventory of surplus 
property in foreign areas was small and that “in most cases the cost 
of transportation back to this country probably would exceed either 
the use value to the Government or the sales return in the commercial 
market.” Also, in explaining the provisions of the bill on the floor of 
the House, Representative Holifield had this to say with reference to 
the disposition of excess property in foreign areas. (95 Cong. Ree. 
7443 (1949)). 

In considering title IV we find excess property located in foreign countries 
has far less potential for general Government use than property physically 
located within the borders of United States. In our Government, the armed 
services are the only substantial users of property in foreign countries. Further, 
the costs of transporting foreign excess property back to the United States and 
of rehabilitating it would, in most cases, equal or exceed its value for use by 
a civilian agency here. And, most importantly, the disposal of foreign excess 
property to foreign governments has proved in the past, and should continue 
to prove in the future, an effective instrument for aiding our foreign policy. 
Accordingly, this bill in title IV provides generally that the responsibility, for 
the disposition of foreign excess property, shall be lodged in the agency charged 
with its custody, subject however, to policy guidance and direction by the 
Secretary of State. 

It would seem apparent that the absence of express authority in 
the provisions of section 402 to transfer foreign excess property from 
one Federal agency to another stemmed from a recognition of the 
limited general use of such property by Federal agencies operating in 
foreign areas. Therefore, having regard for the very broad powers 
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given to agencies to dispose of such property, and considering that one 
of the primary objectives of the Property Act is to enable the maximum 
utilization by the Government ef its own property, we see no legal 
basis for viewing the provisions of section 402 as precluding the 
transfer of excess -eal property under the control of the Department 
of the Navy in Guam to other Federal agencies having a need therefor. 
And, since there is nothing contained in the provisions of Title IV, 
with reference to the extent of reimbursement required for transfers 
of excess property between Federal agencies, it is our view that the 
terms and conditions of such disposals are for determination by the 
agency having control of the property within the broad authority of 
section 402. 

Accordingly, and in answer to the specific question presented, we 
are of the opinion that your Department is authorized under the terms 
of the cited sections of Title IV of the Federal Property and Admin- 
istrative Services Act of 1949, to transfer control of excess real prop- 
erty in Guam to other Federal agencies having a need therefor without 
reimbursement. 


[B-145441] 


Pay—Additicnal—Sea Duty—Vessel Repair, Ete., Periods 


Sea duty pay to Navy enlisted crew members of submarines during the 150-day 
period the submarines are undergoing alterations and repairs, and berthing and 
messing facilities aboard the crafts are inoperative but available nearby, may 
not be paid on the basis that due to the peculiarities of construction, submarine 
overhauls present entirely different problems than those considered in 40 Comp. 
Gen. 618, a departure from the construction of the term “temporarily” as used 
in section 2(a)(1) (ii) of Executive Order No. 10821 to mean a period not in 
excess of 90 days being unwarranted, as the period of time during which facilities 
are temporarily out of operation within the meaning of the Executive order 
should not vary on the basis of the type vessel involved, and, also, the extent 
of the term should be the same for all members whether assigned to vessels or 
submarines, 


To the Secretary of the Navy, July 11, 1962: 


Reference is made to letter of May 14, 1962, from your adminis- 
trative assistant requesting decision concerning the propriety of pay- 
ment of sea duty pay to enlisted crew members of submarines during 
periods such craft are undergoing alterations and repairs. Your 
request was assigned submission No. SSN-648 by the Department of 
Defense Military Pay and Allowance Committee. 

You refer to our decision of May 10, 1961, B-145441, 40 Comp. Gen. 
618, in which we expressed thé view that alterations or repairs to a 
vessel which place the messing or berthing facilities, or both, out 
of operation for periods not in excess of 90 days properly may be 
considered as coming within the purview of the term “temporarily” 
as used in the Presidential regulations (section 2, Executive Order 
No. 10168, October 11, 1950, as amended by Executive Order No. 
10821, May 20, 1959) promulgated in accordance with the provisions 
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of section 206 of the Career Compensation Act of 1949, 63 Stat. 811, 
87 U.S.C. 237. Under authority of section 8 of Executive Order No. 
10168 (authorizing the Secretaries concerned to prescribe supple- 
mentary regulations deemed necessary or desirable to carry out the 
provisions of the Executive order) the holding in the decision of 
May 10, 1961, has been incorporated in paragraphs 044060-2a7 and 
2b7, Navy Comptroller Manual, volume 4, chapter 4, by change No. 
109, October 31, 1961. 

It is indicated that while the holding of the cited decision may 
have resolved the problem presented in the request of March 24, 1961, 
which related to enlisted crew members of surface ships and vessels, 
generally, consideration was not given at the time of such request 
to the fact that due to differences in construction, submarine overhauls 
present problems entirely different from those of other type ships. 
Among such differences you list the following: 

(1) Submarines undergoing regular overhauls are normally sched- 
uled for approximately a 5-month period in the shipyard. 

(2) They are not placed out of commission during the overhaul 
period. 

(3) Due to lack of space it is not practical to continue the operation 
of berthing and messing facilities aboard submarines during any part 
of the period of overhaul, and 

(4) To permit ready availability of the crew, it is necessary to re- 
establish messing and berthing facilities in the immediate vicinity of 
the submarines. 

In connection with the messing and berthing facilities mentioned 
above, it is stated to be customary at most shipyards to establish mess- 
ing and berthing facilities on board a barge or in a nearby building 
for use of the enlisted crew members of submarines undergoing over- 
haul. You point out that such messing facilities are operated by one 
of the commissioned officers of the submarine undergoing alterations 
or repairs under the accounting number of his ship and that, since a 
submarine mess as such actually is operated, the enlisted crew members 
are not eligible for commuted rations. 

Also, it is pointed out that due to the peculiarities of submarine 
construction which requires an average of 150 days in shipyards for 
routine alterations and repairs, enlisted crew members of submarines 
are barred from receiving sea duty pay for any part of such period of 
alterations or repairs under the “90-day” rule now contained in the 
supplementary regulations. In contrast to this situation you call at 
tention to the fact that in the case of larger vessels where space is 
adequate for the purpose and the vessel is not placed in an “inactive” 
status (see article 2002, Navy Regulations, 1948), messing and berth- 
ing fac'lities either continue in operation aboard ship or are not placed 
out of operation for more than 90 days and consequently in such 
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cases the enlisted crew members of such vessels continue to receive 
sea duty pay—a distinct financial advantage over enlisted crew mem- 
bers of submarines undergoing alterations or repairs. In these 
circumstances you request whether this Office would object to a further 
revision of the Navy Comptroller Manual, paragraph 044060, which 
would provide that “enlisted members are entitled to special pay for 
sea duty while permanently assigned to a submarine including periods 
during which messing or berthing facilities, or both, are temporarily 
out of operation to permit alterations or repairs for a period contem- 
plated to be 150 days or less.” Such revision is suggested as being 
desirable in order to remove the inequitable situation now considered 
to prevail under current regulations. 

Additional pay for sea duty accrues to enlisted members of the naval 
service who meet the requirements set forth in the Presidential regula- 
tions (Executive Order Nos, 10168 and 10821) and the conditions pre- 
scribed in the supplementary regulations contained in paragraph 
044060, Navy Comptroller Manual, volume 4, chapter 4. Section 2(a) 
of Executive Order No. 10168, as amended by Executive Order No. 
10821, May 20, 1959, in pertinent part provides that— 

For additional-pay purposes * * * the term “sea duty” shall mean duty per- 
formed by enlisted members : 

(1) While permanently assigned to a vessel * * * including—* * * 


(ii) periods during which messing or berthing facilities, or both, are tem- 
porarily out of operation to permit alterations or repairs. 


Neither the statute nor the Presidential regulations define or place 
any limitation on the term “temporarily” as used in section 
2(a)(1) (ii). See decision of May 10, 1961, 40 Comp. Gen. 618, 621. 
It seems evident, however, that the term “temporarily” was intended 
to incorporate into the structure of the Presidential regulations gov- 
erning payment of additional pay for sea duty some element of limi- 
tation in addition to and aside from the norma] and customary 
meaning of the term “temporarily” as referring to something not 
“permanent.” Otherwise, the word “temporarily” could have been 
omitted completely from section 2(a)(1)(ii) without affecting its 
basic operation, since the phrase “out of operation t6 permit altera- 
tions or repairs” by itself denotes impermanence. Consequently, the 
conclusion was reached in our decision of May 10, 1961, that the term 
“temporarily” should be accorded a reasonable area of application and 
that alterations and repairs to a vessel which place the messing or 
berthing facilities, or both, aboard that vessel out of operation for 
periods not in excess of 90 days may be considered as temporary and 
within the purview of the Executive order, thus allowing continua- 
tion of sea duty pay under those circumstances to enlisted members 
of such vessels for periods not in excess of 90 days. Thus viewed, 
the period of time which may be considered to be a period during 
which such facilities are “temporarily” ont of operation within the 
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meaning of the Executive order should not vary depending on the 
type of vessel involved. The term “temporarily” cannot be given an 
indefinite or variable meaning (90 days as to one group of naval 
personnel, 150 days as to another group). The extent of the term 
should be the same for all enlisted persons in the Navy irrespective 
whether they are assigned to a large surface vessel or to a submarine. 

In the absence of a specific definition (by statute or by Executive 
order) of the term “temporarily” as used in section 2(a) (1) (ii), we 
perceive no proper basis to‘depart from, or make any exception to, the 
conclusion reached in our decision of May 10, 1961. Your request is 
answered accordingly. 

[B-148759] 


Travel Expenses—Military Personnel—Prior to Completion of 
Overseas Assignment 


The travel of a member of the armed services of the United States incident to 
grant of emergency leave under permanent change of station orders, where less 
than 60 days remain to complete an overseas tour of duty, is regarded as travel 
performed on public business entitling the member to receive the appropriate 
change of station travel allowances, the regulation authorizing the permanent 
change of station order constituting administrative determination that the return 
of the member to his overseas station is not warranted, a determination that 
does not exceed the authority granted the military Secretaries in section 303(a) 
of the Career Compensation Act of 1949, as amended, 37 U.S.C. 253(a), to pre- 
scribe regulations for the uniformed services. 


To the Secretary of the Army, July 11, 1962: 


Reference is made to letter of April 2, 1962, from the Under Sec- 
retary of the Army (assigned PDTATAC control No. 62-8 by the 
Per Diem Travel and Transportation Allowance Committee), request- 
ing that a clarifying decision be rendered on the entitlement of mem- 
bers of the Army to receive payment of travel allowances when by 
reason of the granting of emergency leave they are returned to the 
United States prior to the completion of their scheduled overseas tour 
of duty under permanent change of station orders issued pursuant to 
the provisions of paragraph 23b(1), Army Regulations No. 614-30. 
It is stated that a lack of uniformity has been observed in the settle- 
ment of travel vouchers of this type by the Claims Division of our 
Office and the decision is desired for use in the disposition of such 
claims by the Army Finance Center. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(a), provides that under regulations prescribed by the 
Secretaries concerned, members of the uniformed services shall be 
entitled to receive travel and transportation allowances for travel 
performed under competent orders upon a change of permanent sta- 
tion, or otherwise, which presupposes travel on public business. Para- 
graph 3050-1, Joint Travel Regulations, issued pursuant to that act, 
provides that members are entitled to travel and transportation 
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allowances as authorized in accordance with existing regulations only 
while actually in a “travel status” and that they shall be deemed to be 
in a travel status while performing travel away from their permanent 
duty station, upon public business, pursuant to competent travel 
orders. The fact that permanent change of station orders may 
authorize a period of delay in the performance of the ordered travel, 
such delay to count as leave, has not been viewed as affecting the public 
business aspect of the orders. However, the travel allowances author- 
ized for members of the uniformed services are for the purpose of 
reimbursing the members for the expenses incurred in complying with 
the travel requirements imposed upon them by the needs of the services 
over which they have no control, not for expenses of travel induced 
by personal reasons, and the cases here involved do not pertain to 
delay incident to ordered permanent change of station travel, but to 
permanent changes of station incident to grants of emergency leave. 
In this connection, paragraph 6454 of the regulations provides ex- 
pressly that expenses incurred during periods of travel under orders 
which do not involve public business are not payable by the Govern- 
ment; and it has consistently been held that allowances are not pay- 
able for travel performed solely for leave purposes, the travel being 
considered as made for personal reasons and not as having been per- 
formed on public business. Perrimond v. United States, 19 Ct. Cl. 
509; Day v. United States, 123 Ct. Cl. 10, 18. It likewise has been 
held that travel allowances are not payable for permanent change of 
station travel performed by an officer transferred at his own request 
for personal reasons and not because of the needs of the service. 
B-117577, June 16, 1955. 

Regulations concerning the granting of leave to Army military 
personnel are contained in Army Regulations No. 630-5. Emergency 
leave is defined in paragraph 2b(2) of the regulations as leave which 
is granted upon the request of a service member when it is established 
that an unexpected personal emergency exists and priority travel be- 
tween certain specified areas is required. Paragraph 10f(2) (d) pro- 
vides that if emergency leave is granted and a permanent change of 
station assignment is made pursuant to the provisions of Army Regu- 
lations No. 614-30, the permanent change of station orders will indi- 
cate that emergency leave is involved. Paragraph 23b(1), Army 
Regulations No. 614-30, Change No. 1 of March 12, 1962, specifies 
that orders returning personnel to the continental United States or 
area of residence for temporary duty or emergency leave will provide 
for a permanent change of station, citing those regulations as au- 
thority, when, upon completion of such temporary duty or emergency 
leave, such personnel would have less than 60 days remaining in 
present overseas service tour or in category or term of service. 
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The granting of leave and reassignment of members of the uni- 
formed services are matters for administrative determination by the 
services involved. As pointed out above, however, a member of the 
uniformed services is entitled to payment of his travel expenses on a 
permanent change of station only in those situations where the change 
of station may be regarded as having been induced by military 
considerations. 

While it is clear that the travel of a member to the continental 
United States in the circumstances here concerned is motivated by 
personal reasons (the member’s request for emergency leave), it is 
also apparent that where less than 60 days remain of an overseas 
tour of duty the needs of the service may best be served by the issuance 
of permanent change of station orders in conjunction with the grant- 
ing of the emergency leave, since generally the member would be 
scheduled for reassignment to the continental United States upon 
completion of the small remaining portion of his overseas tour of duty. 
The above-cited Army Regulation appears to constitute an adminis- 
trative determination that insofar as service requirements are con- 
cerned the return of the member to his overseas station is not 
warranted in such cases. The determination seems reasonable and 
the promulgation of the regulation providing for the issuance of 
permanent change of station orders in such situations does not appear 
to exceed the authority granted the Secretaries in section 303(a) of 
the Career Compensation Act of 1949, supra, to prescribe regulations 
for the uniformed services. 

Accordingly, travel by the member from his overseas station to his 
new permanent station in the continental United States, pursuant to 
permanent change of station orders issued in accordance with the 
requirements of such regulations will be regarded as having been 
performed on public business, entitling the member to receive the 
appropriate change of station travel allowances. These views will 
be followed in the audit of accounts and the settlement of claims. 


[B-148778] 


Gratuities—Reenlistment Bonus—Extension of Enlistment—Effect 
on Reenlistment 


A 6-year reenlistment on October 14, 1955, by a Marine Corps member under 
section 208 of the Career Compensation Act of 1949, as added by the act of July 
16, 1954, 37 U.S.C. 239, after the voluntary extension of a previous enlistment 
for 2 succeeding 1-year periods, one prior and the other subsequent to the 1954 
act, entitles the member to a reenlistment bonus on the basis of a first reenlist- 
ment under section 208, the requirement of the act of August 10, 1956, codifying 
the act of August 22, 1912, 10 U.S.C. 5539(b), that all extensions of an enlistment 
are required to be considered as a continuous extension not affecting the 2 con- 
secutive 1-year extensions made prior to the 1956 act, which remain only 1-year 
enlistments that do not satisfy the requirement of section 208 that voluntary 
enlistments be made for 2 or more years. 
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Gratuities—Reenlistment Bonus—Extension of Enlistment—Sec- 
ond Enlistment Effect 


A 2-year extension of an enlistment by a member of the uniformed services prior 
to the rule in 10 U.S.C. 5539(b), enacted into law by the act of August 10, 1956, 
to provide that all extensions of an enlistment are to be considered as one con- 
tinuous extension, which followed two 1-year extensions, one prior and the other 
subsequent to the act of July 16, 1954, 37 U.S.C. 239, adding section 208 to the 
Career Compensation Act of 1949, could be considered by the member as an 
extension of the previous two 1-year extensions entitling him to a bonus com- 
puted on the basis of a 4-year reenlistment under section 207(a), less prior 
payments, or he could retain the amounts received under section 207 and elect to 
be paid on the basis of a first enlistment for 2 years under section 208, the 2-year 
enlistment extension satisfying the reenlistment requirement of section 208 that 


Kor 


the enlistment extension be for 2 or more years. 40 Comp. Gen. 527, modified. 
To the Secretary of the Navy, July 11, 1962: 


Reference is made to our decision of March 20, 1961, 40 Comp. Gen. 
527, addressed to you, relative to several questions raised under our 
decisions of April 18, 1960, 39 Comp. Gen. 711, and July 18, 1960, 40 
Comp. Gen. 14, involving the entitlement of members of the naval 
establishment to reenlistment bonus under section 208 of the Career 
Compensation Act of 1949, as added by the act of July 16, 1954, 68 
Stat. 488, 37 U.S.C. 239. 

We said in 40 Comp. Gen. 527 that, where a member extends his 
enlistment for 1 year prior to July 16, 1954, and reextends for an ad- 
ditional year after that date, the extensions would have constituted a 
2-year reenlistment under section 207 and that, since a consecutive 
2-year extension made thereafter would occur prior to August 10, 1956, 
the member could elect to consider the later 2-year extensions as an 
extension of the previous two 1-year extensions entitling him to the 
bonus computed on a 4-year basis under section 207 less the prior pay- 
ments, or he could elect to retain the prior payment under section 207 
and be paid on the basis of a second reenlistment for 2 years under 
section 208. There has now been brought to our attention by the 
Head, Claims Section, Examination Branch, Disbursing Office, U.S. 
Marine Corps, a case involving a similar situation, and, upon further 
consideration, we find it necessary to modify a portion of our answer 
to question 2d in 40 Comp. Gen. 527. 

The facts of the case before us are that, prior to the expiration 
of a 3-year enlistment entered into on March 13, 1951, the member 
voluntarily extended his enlistment for 1 year effective March 1, 1954. 
He again extended his enlistment for 1 year effective March 1, 1955. 
For these extensions he was paid a bonus of $40 under the provisions of 
section 207 of the Career Compensation Act of 1949, 37 U.S.C. 238. 
On October 14, 1955, the member reenlisted for 6 years and thereafter 
$8.25 of the section 207 reenlistment bonus was recouped on account 
of the unexpired portion of his extension effective March 1, 1955, and 
he was credited with $959.40 as for a first reenlistment for 6 years 
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under section 208, as added by the act of July 16, 1954. A notice of 
exception issued by our Defense Accounting and Auditing Division 
raised a charge in the accounts of the disbursing officer for one-third 
of this bonus, or $319.80, on the ground that, since the member had 
been credited with a $40 reenlistment bonus, his reenlistment on 
October 14, 1955, must be considered as a second reenlistment under 
section 208, The member’s pay records were checked for amounts 
totaling $319.80 and thereafter, on the basis of 34 Comp. Gen. 615, 
40 Comp. Gen. 14, and 40 Comp. Gen. 527, permission was requested 
to recredit the amount of $319.80 to the pay account of the member. 

In 34 Comp. Gen, 615 we held that the bonus paid to an Army 
member under section 207(c), 37 U.S.C. 238(c), for two consecutive 
1-year extensions of a reenlistment should not be regarded as a first 
reenlistment within the provisions of section 208—not having satisfied 
the definition in section 208(e), 37 U.S.C. 239(e)—and, therefore, a 
subsequent reenlistment within the provisions of section 208 should 
be regarded as a first reenlistment under that section. 

With regard to Navy members, the act of August 22, 1912, 37 Stat. 
831, 34 U.S.C. 184 (1952 Ed.), provided that the term of enlistment 
of any enlisted man in the Navy or Marine Corps could be volun- 
tarily extended for a period of 1, 2, 3 or 4 years from the date of 
expiration of the then existing term of enlistment and that enlisted 
men who extended their enlistments under the act should be entitled 
to and should receive the same pay and allowances in all respects as 
though regularly discharged and reenlisted immediately upon the 
expiration of their term of enlistment. It has been that such an 
extension was an enlistment within the purview of section 207(a) 
of the 1949 act, as amended, 37 U.S.C. 238(a), and that where a 
member voluntarily extended his enlistment for 1 year and prior to 
the expiration of such extension entered into a second agreement to 
extend his enlistment making the extensions aggregate 2 or more 
years, such extensions constituted one reenlistment for a like period 
for the purpose of entitlement to the applicable lump-sum bonus 
provided in subsection (a) of section 207. See 34 Comp. Gen. 323, 
325, and decisions there cited. 

While extensions of enlistments under the 1912 act thus were con- 
sidered reenlistments under section 207(a), it was not until the effec- 
tive date of the act of August 10, 1956, 70A Stat. 320, codifying the 
1912 act as 10 U.S.C. 5539(b), that all such extensions of an enlist- 
ment were required to be considered as one continuous extension. 
Therefore, only those extensions effective after August 9, 1956, which 
are required to be and are combined with an extension made prior 
to that date, constitute reenlistments within the purview of section 
208. For extensions effective after August 9, 1956, aggregating two 
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or more years, a member, if he elects to be covered by section 208, is 
entitled to the appropriate reenlistment bonus payable under the table 
set out in section 208(a), 37 U.S.C. 239(a), and any subsequent reen- 
listment would, of course, be paid as a second section 208 reenlistment. 
Two or inore consecutive 1-year extensions made under the 1912 act 
prior to August 10, 1956, remain only 1-year reenlistments under 
section 208. 

While consecutive 1-year extensions aggregating 2 or more years 
may be considered, prior to August 10, 1956, as constituting one reen- 
listment for a like period for the purpose of entitlement to a reenlist- 
ment bonus of $40, $90, or $160, as applicable, under section 207 (a), 
such 1-year extensions do not satisfy the definition of a reenlistment 
under section 208, since in that section “reenlistment” means “a vol- 
untary extension of an enlistment for 2 or more years.” 

Accordingly, in the situation involved in question 2d in 40 Comp. 
Gen, 527 where a 1-year extension prior to July 16, 1954, and a second 
1-year extension after that date were followed by a 2-year extension, it 
is now our view that the member could consider the last extension as 
an extension of the previous two 1-year extensions entitling him to a 
bonus computed on a 4-year reenlistment under section 207(a), less 
prior payments, or he could retain the amounts received under section 
207 and elect to be paid on the basis of a first reenlistment for 2 years 
under section 208—there being for counting for the purpose of deter- 
mining the “enlistment involved” according to the table in section 
208(a) only those extensions (reenlistments) previously made for 
which a bonus was paid under section 207 which satisfied the strict 
definition of a “reenlistment” contained in section 208 added by the 
1954 act. Of course, any bonus previously received by a member is to 
be counted in determining the cumulative maximum amount which 
may be paid under section 208(c), 37 U.S.C. 239(c). In line with this 
modified view, the Marine member referred to above was entitled, upon 
his 6-year reenlistment on October 14, 1955, following two 1-year ex- 
tensions of his former enlistment, one prior to July 16, 1954, and the 
other subsequent to that date, to a reenlistment bonus on the basis of 
a first reenlistment under section 208, and the amount of $319.80 
checked against his pay may be recredited to his account. 

The answer to question 2d in 40 Comp. Gen. 527 is modified to con- 
form with the conclusions stated herein. 


[B-148982] 


Military Personnel—Retired—Contracting With the Govern- 
ment—Prohibition Affecting Entire Employment 
A retired Navy officer who, upon being alerted to the fact that his activities 


as assistant manager of a retail concern in signing bids, negotiating and dis- 
cussing terms of contracts with the Navy Department would subject him to the 
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sales activity prohibition in 10 U.S.C. 6112(b), removed himself from any con- 
nection with a bid which was then being considered by the Navy Department 
is regarded as having engaged in sales activities so as to be precluded from re- 
ceiving retired pay from the date of the first contract until the date of final 
payment on a contract awarded prior to his separation from Navy contract activi- 
ties, even though during such period not all of his time was devoted to Navy 
sales activities and in some cases he had only infrequent contacts with the Navy. 


To M. M. Alexander, Department of the Navy, July 11, 1962: 


Reference is made to your letter of May 1, 1962, Department of 
Defense Military Pay and Allowance Committee submission No. 
DO-N-647, requesting a decision as to whether, in the circumstances 
presented, the provisions of 10 U.S.C. 6112(b) prohibit the payment of 
retired pay to Rear Admiral Walter B. Davidson, United States Navy, 
retired. You state that payment of Rear Admiral Davidson’s retired 
pay was discontinued effective April 1, 1962. 

The record shows that Rear Admiral Davidson was transferred 
to the Temporary Disability Retired List on May 1, 1956, and to the 
Permanent Disability Retired List on December 1, 1960. For some 
time he has been employed by the Western Contract Furnishers of 
San Francisco, California, a retail business concern supplying furni- 
ture and furnishings for hotels, office buildings and individual homes. 
The company has been doing business with Federal Government 
Agencies by selling its line under contracts in response to bid invita- 
tions. During the period from November 13, 1958, to November 20, 
1961, five contracts and a purchase order were awarded to the company 
by several naval facilities. The bids which resulted in three of the 
contracts awarded November 13, 1958, May 19, 1959, and February 28, 
1961, were signed by Admiral Davidson as assistant manager of the 
company. Also, he signed an amendment to the bid for the contract 
awarded November 13, 1958; a modification to the contract awarded 
May 19, 1959, and upon telephonic request by naval personnel he 
secured catalogue references and prepared specifications to be used 
by the Government in soliciting bids for the contract awarded Feb- 
ruary 28, 1961. Subsequent to the award of this latter contract he 
engaged in a series of negotiations with the Navy relating to design 
changes and prices of the supplies covered by the contract. The 
mentioned purchase order did not involve the officer and prior to the 
opening of the bids which resulted in a contract awarded the company 
on November 7, 1961, the original first page of the company’s bid 
which had been signed by the retired officer was replaced by a sub- 
stitute page bearing the signature of Rex O. Stevenson, vice president 
and secretary of the firm. Admiral Davidson had nothing to do 
with the fifth contract referred to above (awarded November 20, 
1961). It is reported that the three contracts in which the officer 
was involved were in effect for various periods between November 13, 
1958, and August 21, 1961. 


722-809 O-64—5 
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In a letter dated March 26, 1962, to the Navy, Admiral Davidson 
explained that he had effected a substitution of the signature of Mr. 
Stevenson for his signature on the bid submitted in connection with 
the contract awarded November 7, 1961, because it had been brought 
to his attention that a new directive declared that a retired officer 
who did no more than sign a bid was selling to the Navy for purposes 
of 10 U.S.C. 6112(b). As indicated above there is no report of any 
activity by Admiral Davidson after November 7, 1961, for the pur- 
pose of selling supplies to the Navy and in affidavits dated May 11, 
1962, Admiral Davidson and Rex. O. Stevenson aver that all con- 
tracts between the Western Contract Furnishers and the United States 
Navy with which Admiral Davidson had any connection, real or ap- 
parent, have been concluded and that his duties and services with 
that company have been completely separated and divorced from any 
connection with U.S. Navy contracts. 

Section 6112(b) of Title 10, United States Code, provides: 

If a retired officer of the Regular Navy or the Regular Marine Corps is en- 
gaged for himself or others in selling, or contracting or negotiating to sell, naval 
supplies or war materials to the Department of the Navy he is not entitled 
to any payment from the United States while he is so engaged. 

Those statutory provisions and the substantially identical provi- 
sions contained in 5 U.S.C. 59¢ have been construed by our Office, 
the Court of Claims and the administrative Departments as not lim- 
ited to direct sales, negotiating, or contracting, but as including vir- 
tually any activity surrounding the selling process. See generally, 
39 Comp. Gen. 366; George H. Seastrom v. United States, 147 Ct. Cl. 
453; B-141322, July 1, 1960, and May 31, 1961. The purpose and 
application of such statutes are clearly and concisely set out in Para- 
graph VI.B., Department of Defense Directive 5500.7, as follows: 


Selling or Contracting for Sale 

No regular retired officer of the Armed Forces will sell, contract for the sale 
of, or negotiate for the sale of anything to the military department in which he 
has retired status in violation of applicable statutory restrictions. Retired pay 
of a regular retired officer is subject to forfeiture during any period within two 
years of his retirement if he sells for himself or another any supplies or war 
materials to the Department of Defense, Coast Guard, Coast and Geodetic 
Survey, or the Public Health Service. For the purpose of this section selling 
means (1) signing a bid, proposal, or contract, (2) negotiating a contract, or (3) 
contacting an officer or employee of the Department of Defense for the purpose 
of (i) obtaining or negotiating contracts, (ii) negotiating or discussing changes 
in specifications, price, cost allowances, or other terms of a contract, or (iii) 
settling disputes concerning performance of a contract, (4) any other liaison 
activity with a view toward the ultimate consummation of a sale even though 
the actual contract therefor is subsequently negotiated by another person. 
However, it is not the intent of this Directive to preclude a retired officer from 
accepting employment with private industry solely because his employer is a 
contractor with the Government. 


There can be little doubt that Admiral Davidson was engaged dur- 
ing the period from November 13, 1958, to sometime after February 28, 
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1961, in signing bids, negotiating or discussing changes in specifica- 
tions, prices, cost allowances, or other terms of a contract and settling 
disputes concerning the performance of a contract within the con- 
templation of that definition. In view, however, of his immediate 
action to remove himself from any connection with the contract 
awarded November 7, 1961, upon being alerted to the fact that his 
bid activities could subject him to the provisions of 10 U.S.C. 6112(b), 
and his conduct following that action, we do not believe he is to be 
viewed as engaged in sales activities for purposes of the statute after 
the date of final payment on the contract awarded February 28, 1961, 
reportedly August 21, 1961. Accordingly, it is concluded that he was 
not entitled to the retired pay paid to him for any part of the period 
from November 13, 1958, to August 21, 1961. While not all of Ad- 
miral Davidson’s time was devoted to his Navy sales activities during 
such period, the statute makes no distinction between cases involving 
frequent contacts with the Navy and cases involving infrequent con- 
tacts with the Navy and the prohibition of the statute has been viewed 
as remaining in effect during the period of the contracts which result 
from the proscribed sales activities. See 39 Comp. Gen. 366 and 
41 Comp. Gen. 642. 


[B-149114] 


Military Personnel—Reservists—Release From Active Duty— 
Recall Without Break in Service 

The immediate recall to involuntary active duty of naval reservists who upon 
completion of a prescribed period of service are released from active duty may 
not defeat their right to payment for accrued unused leave and to mileage allow- 
ances which are due members of the uniformed services released from active 
duty at the expiration of prescribed periods of service, even though there was 
no actual break in service, and unused leave and mileage allowance payments 
are proper, notwithstanding that such benefits were not payable to reservists 
whose periods of military service prior to July 1, 1962, were involuntarily 
extended under the act of August 1, 1961, 75 Stat. 242. 


To the Secretary of the Navy, July 11, 1962: 


Reference is made to letter of June 6, 1962, from the Administra- 
tive Assistant to the Secretary of the Navy, assigned submission num- 
ber SS-N-655 by the Military Pay and Allowance Committee, Depart- 
ment of Defense, wherein a decision is requested whether lump-sum 
payment for unused leave and mileage allowance may be paid to naval 
reservists upon the prolongation of their active duty under certain 
circumstances. 

The Administrative Assistant points out that section 2 of the act 
of August 1, 1961, Public Law 87-117, 75 Stat. 242, provides that 
notwithstanding any other provision of law, until July 1, 1962, the 
President may authorize the Secretary of Defense to extend those en- 
listments, periods of active duty, periods of obligated service, or 
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other military status, in any component of the Armed Forces that ex- 
pire before July 1, 1962, for not more than 12 months. The question 
presented is whether, in the event of an emergency after expiration 
of Public Law 87-117 requiring the retention of naval reservists on 
active duty, those reservists who do not voluntarily extend their term 
of service and therefore are released from active duty and recalled 
immediately to active duty involuntarily under the provisions of 10 
U.S.C. 672(a) or 10 U.S.C. 673 may be paid for unused leave and 
mileage allowance incident to the discharge although there is no actual 
break in the service. 

A mémber of the Armed Forces is entitled, under the provisions of 
the Armed Forces Leave Act of 1946, as amended, 37 U.S.C. 33(a)-39, 
to compensation in cash for used accrued leave (not in excess of 60 
days) to his credit at the time of his discharge, except, insofar as here 
concerned, no cash settlement is authorized to any member who is 
discharged for the purpose of entering into an enlistment in his respec- 
tive branch of the Armed Forces on the day following the date of 
discharge. See 37 U.S.C. 33(c). A discharge at expiration of a pre- 
scribed term of service followed by reenlistment is not, however, 
regarded as a discharge for purpose of enlistment within the meaning 
of that provision of law and the term “discharge” is defined in the act 
(37 U.S.C. 32) as including a release from active duty under honorable 
conditions. Also, under paragraph 4157 of the Joint Travel Regula- 
tions, promulgated pursuant to section 303(a) of the Career Compen- 
sation Act of 1949, as amended, 37 U.S.C. 253(a), a member relieved 
from active duty for the express purpose of continuing on active duty 
in the same or another status may be paid a mileage allowance when 
the release from active duty is at the expiration of his prescribed term 
of service. 

Thus, a naval reservist is entitled upon release from active duty 
under honorable conditions after completion of his prescribed period 
of active service to payment for his accrued leave and mileage allow- 
ance and we do not believe that his immediate recall to involuntary 
active duty under the provisions of 10 U.S.C. 672(a) or 678 without 
a break in service may be applied to defeat his entitlement to such 
benefits even though there would be no entitlement to the benefits under 
an involuntary extension of service such as was authorized by Public 
Law 87-117. See 30 Comp. Gen. 108; éd. 531. 

Accordingly, the question presented is answered in the affirmative. 


[B-149186] 
Contracts—Specifications—Deviations—Informal v. Substantive— 
Special Tooling Requirements 


A qualifying note in the low bid that tooling costs of several components of the 
end item of production are not classified as special tooling and are not included 
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in the unit price, which note is directed to the special tooling requirements of the 
invitation that both the prime contractor and the subcontractor may be required 
to transfer title, without cost to the Government, to the special tooling needed to 
perform the contract, the cost of which had been included in the contract price, 
or partially included, with an option to the Government to elect to pay the 
balance, operates to preclude the Government from claiming title to any special 
tooling used and the note constituting such a substantial deviation from the 
requirements of the invitation as to be prejudicial to other bidders may not be 
waived as an informality and, therefore, the bid may not be considered for award. 


Bidders—Invitation Right 


The failure to include the name of a bidder on the bidder's list, although his 
removal by the administrative office because his work in constructing an experi- 
mental prototype was considered unsatisfactory may be open to question, does 
not constitute sufficient justification for canceling the invitation, the procurement 
having been properly advertised. 

Contracts—S pecifications—Deviations—-Informal v. Substantive— 
Information 

As the requirement in an invitation for bids that a bidder “print or type his 
name on the Schedule and each Continuation Sheet thereof on which he makes 
an entry” is for the protection of the Government rather than other bidders, the 
acceptance of a bid which did not contain the bidder’s name on each page on 
which the bidder has made an entry would nevertheless constitute a binding 


contract; therefore, the failure of bidders to comply with the requirement is an 
informality that may be waived by the contracting agency. 


Contracts—Proprietary, Etc., Items—-Use by Government 

The right of the Government to use the drawings of the second low bidder in both 
the current and in future procurements should be resolved prior to award of a 
contract upon determination of the administrative agency, who will not consider 
the low bid, not to cancel the invitation for bids and to award the contract to 


the second low bidder, notwithstanding the substantial difference in price 
between the low and second low bids. 


To the Secretary of the Army, July 11, 1962: 


Reference is made to a letter dated June 15, 1962, from the Chief, 
Contracts Division, Office of the Deputy Chief of Staff for Logistics, 
transmitting correspondence from three bidders and one non-bidder 
who protest, respectively, on various grounds, against an award wider 
IFB No. CML-30-070-62-155 to either the low bidder, the first, 
second or third low bidder, or to any bidder, and request our decision 
on the merits of these protests. 

IFB No. CML-30-070-62-155 requested bids on 5,706 Heaters, Air 
Electric, Filter Unit, M3, with an additional quantity of 5,706 units 
designated for procurement under labor surplus set-aside procedures. 
Five bids, at unit prices as follows, were received: 

$48.94 Industrial Design Laboratories, Inc. 
$64.12 VAP-AIR Division, Vapor Corp. 
$70.50 Standard Design, Inc. 

$93.75 T.D. Associates, Inc. 

$96.00 Valad Electronics 

A protest was received from Truheat Corporation based upon the 
fact that it was not included on the bidder’s mailing list; alleging it 
was not informed of the procurement until after bid opening; and 
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contending that its drawings were used in preparing the specifications 
and drawings included in the invitation. Our review of the files 
forwarded with the request for our decision indicates that Truheat 
Corporation was included on the bidder’s list prior to October 1961 
but that its name was deleted because the CRDL Project Engineer was 
not satisfied with the workmanship on 10 prototypes previously 
delivered by the corporation. Requests for proposals for the procure- 
ment of eight prototypes of a different design were therefore not 
forwarded to Truheat on October 10, 1961, and the corporation there- 
fore was not on the bidder’s list when IFB No. CMI-30-070-62-155 
was issued on April 13, 1962. 

While the removal of a bidder from the bidder’s list because his 
work in constructing a prototype of a different, and apparently experi- 
mental, design was considered unsatisfactory by the project engineer 
would appear to be open to question, the record indicates that the 
procurement was advertised in the Department of Commerce Business 
Daily. In view thereof we are of the opinion that failure to include 
Truheat on the bidder’s list, or otherwise advise it personally of the 
procurement, would not constitute a sufficient justification for can- 
celing the invitation. 

Concerning Truheat’s contention that its drawings were used in 
preparing the invitation, the file appears to clearly establish that the 
drawings used were adapted from drawings produced by the Vapor 
Corporation. 

In view of the foregoing, it is our opinion that Truheat’s protest 
fails to present any facts or circumstances which would preclude an 
award under the invitation, and such protest must be denied. 

The protest submitted by T.D. Associates, Inc., is based upon several 
grounds. However, in view of our conclusions as stated below, it 
would appear necessary to consider only that portion of the protest 
which alleges that all bids submitted by other bidders were nonrespon- 
sive because such bidders failed to “print or type his name on the 
Schedule and each Continuation Sheet thereof on which he makes an 
entry,” as required by paragraph 1(b) of the Terms and Conditions 
of the invitation for bids. Since this requirement is for the protec- 
tion of the Government, rather than the protection of other bidders, 
and since it would appear that acceptance of a bid which did not con- 
tain the bidder’s name on each page on which the bidder had made an 
entry would constitute a binding contract (see 36 Comp. Gen. 523 and 
cases cited therein), such failures may properly be considered as in- 
formalities by your Department. As such, the failures would not 
constitute a valid basis for rejecting the bids. 

The protests by the second, third and fourth low bidders all allege 
that the low bidder, Industrial Design Laboratories, Inc., qualified its 
bid by inserting the following comment at page 5 of the bid: 
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Nore: Tooling cost for Controller and Thermostat not to be classified as 
special tooling. Cost will be absorbed by Industrial Design Laboratories, Inc.— 
not included in unit Price. 


This note is directed to the requirements of General Provision No. 33, 
Special Tooling, under which the contractor may be required to 
transfer title, without cost to the Government, to all usable items of 
special tooling acquired or manufactured by the contractor for use in 
the performance of the contract. As indicated in the letter dated 
June 15 from the Chief, Contracts Division, the purpose of General 
Provision No. 33 is to protect the Government where it has, as a part 
of the contract price, paid for the cost of the tooling, and the reten- 
tion of such tooling by the contractor would therefore represent an 
unwarranted benefit to the contractor and resulting detriment to the 
Government. That such intent and purpose is applicable also to sub- 
contracts is made evident by paragraph (k) of General Provision No. 
33, which reads as follows: 


(k) The Contractor agrees that, in placing any subcontracts or purchase orders 
under this contract which involve the use of special tooling, the full cost of which 
is charged to such subcontract or purchase order, he will include therein appro- 
priate provisions to obtain rights comparable to those granted to the Government 
by this clause, and agrees that he will exercise such rights for the benefit of 
the Government, as the Contracting Officer may direct. 


Additionally, paragraph 7(a) of the Schedule in IFB No. CML 
30-070-62-155 provided as follows: 


a. With reference to sub-clause (k) of General Provision No. 33, entitled 
“Special Tooling,” unless the subcontract er purchase order which involves the 
use of special tooling expressly shows on the face thereof what part of the 
purchase price represents the cost of special tooling, the full cost of such special 
tooling will be considered to be included in the purchase price of such subcon- 
tract or purchase order. In the event less than the full cost of any special 
tooling required to perform the subcontract or purchase order is included in the 
price, the Government reserves the right to elect to pay the balance of the cost of 
the special tooling and exercise its rights as if the full price were included in the 
subcontract or purchase order. 


After bid opening the low bidder offered the following explana- 
tion of the above-quoted note in its bid: 


We included a footnote to our bid price that was intended to indicate that 
we did not anticipate that special tooling would be involved in the manufacture 
of the controller and the thermostat units and that if special tooling should be 
required, its cost would be borne by us because the cost of such tooling was not 
included in the bid price for the heaters. The purpose of this note was to 
advise the Chemical Corps that any subcontracts or purchase orders for con- 
troller or thermostat units would exclude the cost of the tooling and the tooling 
would therefore remain the property of the manufacturer, subject of course to 
the Government’s right under paragraph 7a of the Schedule to elect to pay the 
cost of any tooling that may be determined to be special tooling. Our concern 
which led to the inclusion of this note was that tooling which we would oot 
regard as special tooling and the cost of which was not included in our cost 
estimates might actually be considered special tooling under the contract and 
we would therefore be obligated to acquire this tooling from the subcontractor 
for the Chemical Corps unless we expressly excluded its costs. After an ex- 
haustive study of the Invitation for Bids we now believe that the invitation 
does not require a commitment as to whether subcontracts for specific items 
will or will not include the costs of tooling. If this conclusion is correct the 
note could well have been omitted and we therefore offer, for the Government's 
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acceptance as provided in the last sentence of section 20 of the Terms and Con- 
ditions of the Invitation for Bids, to modify our bid by deleting the note referred 
to above. 

The note was quickly drawn and to the extent that it is unclear, it should 
be read as follows: Any tooling costs for the controller and thermostat will 
not be treated as special tooling costs (which are normally amortized in the unit 
price) but will be borne by Industrial Design Laboratories, Inc., and no tooling 
costs are included in the unit price bid. 

Objections to this note on the basis that it somehow prevents our bid from 
being responsive are without merit. The note does not attempt to deprive the 
Government of any rights which the Invitation for Bids requires in special 
tooling, but only deals with the classification of tooling costs. The classification 
of tooling costs only affects the Government’s right to special tooling when a 
subcontract or purchase order is involved, and in such a case its exclusion from 
the price does not deprive the Government of the right to acquire the special 
tooling, but only requires that the Government pay the cost of special tooling if 
it desires to acquire it. 

A bid is equally responsive which includes no subcontractors’ special tooling 
costs as one which includes all of them, because the Invitation for Bids does 
not state that subcontractor’s special tooling costs should be included nor that 
the Government desires or intends to acquire all special tooling of subcontractors, 
but merely requires that the Government be able to elect to purchase any special 
tooling which it does not acquire under the contract. Moreover nothing in any 
of the other bids prevents the bidder from placing purchase erders or subcontracts 
which expressly exclude the cost of special tooling. 

The costs of the tooling involved in the manufacture of the controller and ther- 
mostat, which might be regarded as special tooling, does not exceed $3,000.00, 
whereas the difference between our bid and the next lowest bid is substantially 
greater. 


The letter dated June 15 from the Chief, Contracts Division, advises 
it is the position of your Department that the above-quoted note on 
the low bid does not deny the Government the option to acquire any 
special tooling which results from the contract and which is ineluded in 
the contract price; that no other bidder is adversely affected by the 
note; and that the whole purpose of the special tooling clause would 
be defeated if the note is considered as making the low bid nonrespon- 
sive. The letter also points out that ASPR 13-303(vi) states that 
the amount offered by the contractor for the right to retain items 
of special tooling is a factor to be considered in deciding whether the 
Government should take title to, and possession of, such items, and con- 
tends that the low bidder in this procurement has, in effect, offered a 
substantial benefit to the Government in the form of its low bid price 
for the right to retain a relatively minor item of what might or might 
not be special tooling. The Chief, Contracts Division, therefore takes 
the position that the bid should be considered responsive. 

There can be no doubt that the provisions of General Provision 
No. 33 and paragraph 7(a) of the Schedule were intended to vest in 
the Government the right to demand and take title to all special tool- 
ing necessary to performance of the contract. Thus, paragraphs (a) 
through (j) of General Provision No. 33 obligate the prime contractor 
to transfer title to all special tooling acquired or manufactured by 
the prime contractor, while paragraph (k) requires the prime contrac- 
tor to obtain similar rights from its subcontractors if the full cost of 
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special tooling acquired or manufactured by such subcontractors for 
performance of its subcontract is included in its subcontract price. 
Since these provisions do not operate to vest any rights in the Gov- 
ernment to acquire title to special tooling acquired by subcontractors 
if either none of the cost, or less than the full cost, of such tooling is 
included in its subcontract price, it would appear that paragraph 7(a) 
of the Schedule was intended to correct this deficiency. 

Under paragraph 7(a) the additional right is vested in the Gov- 
ernment to take title, without additional compensation, to any special 
tooling acquired by subcontractors unless the subcontract or purchase 
order shows what part of the purchase price represents the cost of 
special tooling. In the event less than the full cost of such special 
tooling is shown in the subcontract or purchase order the Government 
may take title by paying the balance. Thus it is apparent that IFB 
No. CML-30-070-62-155 contemplated the Government would obtain 
the right to take title from both the prime contractor and all sub- 
contractors to all special tooling needed to perform the contract. 

The basic question presented by the protests against the note on 
page 5 of the bid submitted by Industrial Design Laboratories there- 
fore is whether the note would operate to preclude the Government 
from claming title to any special tooling which may be manufactured 
or acquired by Industrial or its subcontractors in fabricating the con- 
trollers and thermostats which are to be incorporated into the contract 
end items. It is clear that the note was intended to advise the Gov- 
ernment that no amount had been included in the bid price to cover 
the cost of tooling which might be acquired or manufactured for the 
purpose of fabricating controllers and thermostats and, for that rea- 
son, any tooling which might be found necessary for such fabrication 
should not be classified as special tooling by the Government. Since 
the only provisions of the invitation relating to special tooling are 
contained in General Provision No. 33 and paragraph 7 of the Sched- 
ule, it is equally clear that the intent and effect of the note was to 
exempt from these provisions of the invitation and from any contract 
awarded to the bidder all tooling, regardless of whether the Govern- 
ment might consider it special tooling, which might be found necessary 
to fabrication of controllers and thermostats. Since the only right of 
the Government to require either a prime contractor or a subcontractor 
to transfer title to special tooling, with or without compensations, is 
the contractual right arising out of the provisions of General Provi- 
sion No. 33 and paragraph 7 of the Schedule, it would necessarily 
appear that the Government could not compel Industrial Design 
Laboratories or any of its subcontractors to transfer title to special 
tooling used in fabricating controllers and thermostats by paying the 
actual cost of such tooling, as intended by paragraph 7(a) of the 
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Schedule, or any other price. In this connection it should be noted 
that while the bidder, after bid opening, advised of his intention to 
subcontract the fabrication of these components, there does not appear 
to be any binding commitment to that effect and, in the event the 
bidder elected to fabricate the components in-house, the Government 
would appear to be deprived of its right to transfer of title at no 
additional cost under paragraph (f) of General Provision No. 33. 

The rule is settled that where a bid deviates from the requirements 
set out in the invitation, and such deviation affects either the bid 
price or the kind or quantity of the items to be delivered under the 
contract, such deviation must be considered prejudicial to the rights 
of other bidders and may not be waived as an informality. 30 Comp. 
Gen. 179. It is our opinion that the note on page 5 of the bid sub- 
mitted by Industrial Design Laboratories, Inc., in the instant procure- 
ment constitutes such a deviation, and that the bid therefore may not 
be considered for award. 

In view thereof, and since all protests applicable to acceptance of 
the second low bid submitted by VAP-AIR Division, Vapor Corpora- 
tion, were considered and denied in the initial portion of this letter, 
it would appear to be unnecessary at this time to consider the merits 
of any of the remaining protests. 

In view of the substantial differential between the low and second 
low bid prices it would appear to be within the sound discretion of 
your Department to determine whether an award should be made 
under IFB No. CML-30-070-62-155 or whether the invitation should 
be canceled. In the event it is decided to award under the instant 
invitation, it is suggested that, prior to such award, further efforts 
be made to resolve the difference of opinion with Vapor Corporation 
relative to the Government’s right to use such drawings in both the 
set-aside portion of this procurement and any future procurements. 

Your attention is invited to the enclosed copy of our letter of today 
to the Secretary of Defense relative to future use of General Provision 
No. 33 in advertised procurements. 


[B-148878] 


Fees—Parking—Privately Owned Vehicles 


The cost of the parking fees paid for a period while away on temporary duty 
by a civilian employee authorized for the convenience of the Government to 
travel by privately owned automobile on a mileage basis to and from an 
airport located 60 miles from his official headquarters may not be reimbursed 
to the employee who had been allowed mileage in an amount that equals the 
maximum allowable taxicab fare (including tip) under section 3.1b of the 
Standardized Government Travel Regulations in the absence of approval 
as provided in proviso (1) of the section, of a larger amount in the travel 
order or other administrative determination, or approval of reimbursement on 
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the basis that the incurrence of the parking fee cost was advantageous to the 
Government. 


To D. P. Fahy, Department of the Navy, July 16, 1962: 


By fifth endorsement dated May 9, 1962, the Comptroller of the 
Navy forwarded here your request of April 27, 1962, with enclosures 
for an advance decision concerning the propriety of reimbursing 
parking fees under the circumstances set forth in the endorsements 
and enclosures accompanying your request. 

The record discloses that because of limited common carrier serv- 
ice between Portsmouth, New Hampshire, and Boston, Massachusetts, 
it is often more advantageous to authorize civilian employees to travel 
to the common carrier terminal in Boston by privately owned convey- 
ance on a mileage basis. As a result the employee must then pay a 
parking fee at the carrier terminal for the period he is away on tem- 
porary additional duty. Further, in letter dated February 19, 1962, 
from the Officer in Charge, U.S. Navy Regional Accounts Office, 
Brooklyn, New York, to the Comptroller of the Navy, it is stated 
that the cost of a taxicab between Portsmouth and the carrier terminal 
in Boston is approximately $25-$30. 

In the specific case involved here, the employee involved left Ports- 
mouth,New Hampshire for Logan Airport, Boston, Massachusetts, on 
January 3, 1962. His travel to Boston and return was authorized via 
privately owned conveyance as being more advantageous to the Gov- 
ernment and subject to reimbursement at ten cents per mile. The 
distance from Portsmouth to Logan Airport, Boston, and return is 
120 miles. The employee’s car remained at the Logan Airport park- 
ing lot until his return from temporary additional duty on January 6, 
1962. The employee paid parking fees at the Airport of $3.50 which 
the disbursing officer deducted from the amount claimed. A reclaim 
voucher for the amount deducted has been submitted by the employee. 

Sections 3.1b and 3.5b(1) of the Standardized Government Travel 
Regulations provide, in part, as follows: 

$3.7 °* 

b. Reimbursement for the usual taxicab fares from common carrier or other 
terminal to either place of abode or place of business, or from either place of 
abode or place of business to common carrier or other terminal, will be allowed 
in an amount not to exceed $6 (plus tip): Provided, That an agency may (1) 
authorize reimbursement in @ larger amount in the travel order or other admints- 
trative determination or approve such reimbursement, if advantageous to the 
Government, or (2) restrict the use of taxicabs under this subsection whéf 
suitable Government of common catrier tra&sportation service is available tot 


all or part of the distance involved. * * * 
* « * . * * * 
35. °* 
b. *?¢s 
(1) Civilian officers or employees of departments and establishments or others 
rendering service to the Government, regardless of subsistence status and hours 
of travel, shall, whenever such mode of transportation is authorized of approved 
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as more advantageous to the Government * * * be paid * * * not to exceed 
* * * 12 cents per mile for the use of privately owned automobiles * * *. Re- 
imbursement for the cost of automobile parking fees, ferry fares, and bridge, 
road and tunnnel tolls also will be allowed unless the travel order or other ad- 
ministrative determination restricts their allowance. The fee for parking an 
automobile at a common carrier terminal, or other parking area, while the 
traveler is away from his official station, will be allowed only to the extent that 
the fee, plus the allowable mileage reimbursement to and from the terminal or 
other parking area, does not exceed the estimated cost for use of a taxicab to 
and from the terminal under the provisions of section 3.1b. * * *” [Italics 
supplied. ] 


In the instant case the employee was reimbursed $12 for travel by 
his private automobile between Portsmouth and Boston and return, 
which amount represents mileage at the rate of 10 cents per mile for 
120 miles. This amount is the maximum allowable taxicab fare (ex- 
cluding tip) between Portsmouth, New Hampshire and Logan Air- 
port, Boston, Massachusetts, and return, under section 3.1b of the 
Standardized Government Travel Regulations, except when proviso 
(1) of that section is complied with. Therefore, the $3.50 fee in- 
curred for parking at Logan Airport may not be reimbursed the em- 
ployee unless reimbursement of taxicab fare in an amount over $6 
(plus tip) is approved in accordance with proviso (1) of section 3.1b 
for the trip between Portsmouth and Logan Airport. 

It follows that the reclaim voucher—which is returned herewith— 
may not be paid unless it is administratively approved in accordance 
with the foregoing. 


[B-149110] 


Pay—Retired—Annuity Elections for Dependents—Validity 


Although a member of the Armed Forces who exercises his right under 10 U.S.C. 
1431 of the Retired Serviceman’s Family Protection Plan to receive reduced re- 
tired pay is not precluded by section 1446(a) from making a valid election to 
provide an annuity for a dependent under section 1434(a), upon his death from 
a service-connected disability, payment of the annuity may not be made to a 
beneficiary in view of the restriction in section 1446 that when a member has 
been retired for physical disability before completing 18 years of service for 
basic pay purposes, and his beneficiaries are eligible for the service-connected 
disability benefits of 38 U.8.C., Chapter 11, death compensation, or Chapter 13, 
dependency and indemnity compensation, the valid election is ineffective. 


Pay—Retired—Annuity Elections for Dependents—Termination— 
By Operation of Law 


Notwithstanding the validity of the annuity elected for his child by a Coast 
Guard officer under section 10 U.S.C. 1484(a) (2) of the Retired Serviceman’s 
Family Protection Plan, the annuity may not be paid to or on behalf of the 
child, section 1446 restricting participation in the plan by the beneficiaries 
of members who are retired for physical disability before completing 18 years 
of service for basic pay purposes, and who die of a service-connected disability, 
and the fact that 38 U.S.C., Chapter 13, does not provide for direct payment 
of the dependency and indemnity compensation to or on behalf of the child, 
the officer’s widow surviving, does not provide a basis for the payment of the 
annuity, in view of the provision in 38 U.S.C. 3107 for apportionment of the 
Chapter 13 benefits between the widow and the child. 
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Pay—Retired—Method of Computation—By Other Than Member 


Where on account of physical disability an officer was prevented from making 
an election of the method of computation of his retired pay under 10 U.S.C. 
1401, and his wife acting under a power of attorney attempted to make such 
an election for the member prior to his death, no objection is perceived to a 
selection by the administrative office of the higher of the two rates of retired 
pay allowable under the law, the matter being not iso much that of making an 
election as it is of computing an individual’s retired pay under the various pro- 
visions of law in order to determine under which provision the greatest amount 
of retired pay will result. 


To F. B. Zelder, United States Coast Guard, July 16, 1962: 


By first endorsement dated May 21, 1962, the Chief, Payments and 
Claims Division, Office of the Commandant, Headquarters, United 
States Coast Guard, forwarded your letter of the same date requesting 
advance decision in the case of Rupert B. Reynolds, Jr., Ensign, U.S. 
Coast Guard, retired, deceased, relative to the following questions: 

(a) Did Mr. Reynolds lose his right to elect for his child under 10 U.S.C. 
1434 (a) (2), merely because if he had elected for his prospective widow under 
10 U.S.C. 1434(a)(1), she would have been relegated to VA benefits as pre- 
scribed by 10 U.S.C. 1446(a) and not be eligible to enjoy the greater benefits 
of the Retired Serviceman’s Family Protection Plan? 

(b) If the answer to (a) is in the negative did Mr. Reynolds make a yalid 
election? 

(c) If the answer to (a) is in the affirmative, can payment of annuity to the 
child be made because of the provisions of 10 U.S.C. 1446 or must benefits be 
paid to the child under the provisions of 38 U.S.C. Chapter 13? 

(d) Is an actual election required of the inember, or his legal representative, 
whether committee or executrix, or may the service select the higher of the two 
alternative pays? (See 30 Comptroller General 40, 48 in order to determine the 
proper amount of retired pay due.) 

The facts of the case as related by you are that Mr. Reynolds 
executed an election under the Retired Serviceman’s Family Pro- 
tection Plan, 10 U.S.C. 1431-1446, on or about 8:00 a.m., February 1, 
1962, of Option 2 of 10 U.S.C. 1434, providing for an annuity payable 
to or on behalf of his child at one-half of his reduced retired pay. 
Mr. Reynolds appeared before a Physical Evaluation Board later 
that day and was retired for 100 percent permanent physical dis- 
ability on February 1, 1962. He had 1 year, 7 months and 23 days 
creditable service at the time of retirement. Shortly after his retire- 
ment Mr. Reynolds became comatose due to heavy sedation on account 
of his terminal cancer and he had no opportunity prior to his death 
on March 3, 1962, to elect the method of computation of his retired 
pay (see Formula 1, Column 2, 10 U.S.C. 1401). His wife attempted 
to execute an election for him on February 14, 1962, as to the basis 
on which his retired pay should be computed. Her action was pur- 
suant to a power of attorney dated January 4, 1962. You say the 
widow is the executrix named in the member’s will, but has not yet 
qualified as such with the Florida Probate Court as far as is known. 
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Section 1446 as added to Chapter 73, Title 10, U.S. Code, by section 
6 of the act of October 4, 1961, Public Law 87-381, 75 Stat. 811, 
provides: 

(a) Notwithstanding section 1441 of this title if a person— 

(1) has made an election under this chapter ; and 

(2) is retired for physical disability before he completes 18 years of service 
for which he is entitled to credit in the computation of his basic pay; and 
thereafter dies, his beneficiaries are not entitled to the annuities provided under 
this chapter until they give proof to the department concerned that they are 
not eligible for benefits under chapter 11 or 13 of title 38. If the beneficiaries 
are not eligible for benefits under chapter 11 or 18 of title 38, the annuity shall 
begin on the first day of the month in which the death occurs. 

(b) Whenever the beneficiaries on whose behalf the election was made are 
restricted, under subsection (a), from participating in the annuities provided 
under this chapter, the amount withheld from the elector’s retired or retainer 
pay as a result of an election under this chapter shall be refunded to the bene- 
ficiaries, less the amount of any annuities paid under this chapter, and in 
either case without interest. 


The legislative history of the 1961 act clearly shows that it was 
not the intent of the Congress to permit a child of a member having 
service like Ensign Reynolds to receive an annuity where the widow is 
eligible for benefits provided in Chapter 11 (death compensation) or 
13 (dependency and indemnity compensation) of Title 38, U.S, Code. 
See, for example, pages 12-13 of S. Rept. 1071 on H.R. 6668, which 
became Public Law 87-381. 

While specific provision is not made in Chapter 13 of Title 38, U.S. 
Code, for payment of the dependency and indemnity compensation 
directly to or on behalf of a child if a widow iseligible therefor 
(see page 10 of S. Rept. 2380—84th Congress on H.R. 7089, 
which became the Servicemen’s and Veterans’ Survivor Benefits Act, 
now codified in Chapter 13 of Title 38, U.S. Code), provision is made 
in 38 U.S.C. 3107 for apportionment of such compensation between 
the widow and children in appropriate cases. Hence, even the lan- 
guage of Chapter 13 of Title 38, U.S. Code, does not exclude children 
from the dependency and indemnity compensation where a widow 
survives. Accordingly, the absence of a specific provision in that 
chapter for direct payment of dependency and indemnity compensa- 
tion to or on behalf of children where a widow survives does not 
provide a basis for payment of an annuity to or on behalf of children. 

By the new section 1446 the Congress restricted from participa- 
tion in the Retired Serviceman’s Family Protection Plan the bene- 
ficiaries of all members electing under the plan who are retired for 
physical disability before completing 18 years of service for basic pay 
purposes and thereafter die of a service-connected disability. The law 


now permits participation by this before 18 years’ group only where 


the member dies of a nonservice-connected disability. 
With respect to your specific questions, Mr. Reynolds, on February 
1, 1962, had the right as a member of the Armed Forces to elect 
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under 10 U.S.C. 1431 to receive a reduced amount of retired pay to 
which he might become entitled as a result of service in the U. S. Coast 
Guard to provide any of the annuities under 10 U.S.C. 1434, subject 
in his case, of course, to the restriction on participation contained in 
10 U.S.C. 1446. Accordingly, question (a) is answered in the nega- 
tive and question (b) is answered in the affirmative. That is, 
Mr. Reynolds made a valid election which would have become effective 
March 3, 1962, had his death been due to non-service-connected 
causes. 
Question (c) is somewhat confusing in that it refers back to ques- 
tion (a) whereas it appears reference to question (b) was intended. 
From the context of question (c) and your comment that “the child 
is not eligible for the benefits under 38 U.S.C., Chapter 13, since Mr. 
Reynolds’ widow, the child’s mother, is still living,” apparently you 
question whether the annuity can be paid to the child at the same 
time the widow is receiving dependency and indemnity compensation 
under 38 U.S.C. 411. As stated above, it was the intention of Congress 
to limit participation of beneficiaries of members in Mr. Reynolds’ 
category to those cases in which the member’s death resulted from 
non-service-connected disability. Thus, no annuity payment may be 
made to his designated beneficiary. 

It is assumed that question (d) relates to election of the method 
of computation of retired pay under 10 U.S.C. 1401 in a 


case where the retired member failed or was unable to make an elec- 
tion. No objection is perceived to a selection by the administrative 
office of the higher of the two rates of retired pay which may be 
allowed under the law. As was pointed out in 30 Comp. Gen. 40, 48, 


it is not so much a matter of making an election as it is of comput- 
ing an individual’s retired pay under the various provisions of law in 
order to determine under which one he will receive the greatest re- 


tired pay. This is supported by the provisions of the third sentence 
of 10 U.S.C. 1401. See, also, 37 Comp. Gen. 794 and 38 id. 715; com- 


pare 38 7d. 843. Question (d) is answered accordingly 
[B-122382} 


Contracts—Labor Stipulations—Davis-Bacon Act—Applicability— 
Leases 


The lease and lease-option agreeinents executed by the Government for the occu- 
pancy of private property being disqualified from the coverage of the Davis-Bacon 


Act, 40 U.8.C. 276a, which requires the inclusion of appropriate minimum wage 


provisions in construction contracts, as there is no legislative background evidenc- 
ing the agreements were not intended to be exempt from the act, as is the case 
in the legislation which authorized lease-purchase agreements, and as there is no 
firm undertaking on the part of the Government to acquire more than a leasehold 
interest, the act also is not for application to contracts for the construction, 


alteration, or repair, in accordance with Government specifications, of buildings 
for occupancy by it under term lease agreements. 
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Contracts—Labor Stipulations—Davis-Bacon Act—Applicability— 
Leases 


In the construction, alteration, or repair, in accordance with Government specifi- 
cations, of buildings for occupancy by the Government under term lease agree- 
ments, the Davis-Bacon Act, 40 U.S.C. 276a, is not for application, in light of the 


basic distinction which exists between the procurement of a right to use improve- 
ments, even though constructed for a particular usage, and the actual procure- 


ment of the improvements, the mere fact that the construction work is prerequisite 
to supplying a public need or use does not give the construction a Davis-Bacon 
status. 


To the Secretary of Labor, July 18, 1962: 


Reference is made to your letter of June 15, 1962, requesting our 
views on the applicability of the Davis-Bacon Act, 40 U.S.C. 276a, to 


the construction, alteration, or repair, in accordance with Government 
specifications, of buildings for occupancy by it under term lease 


agreements, 


You suggest that pending legislative proposals to provide minimum 
wage coverage of such work may be discontinued if the Davis-Bacon 
Act is applicable, stating that, after reexamination of the question, 
“The Solicitor of Labor has now advised * * * that, in his opinion, 
the language of the Act and the principles established by the courts 
and recognized in 34 Comp. Gen. 697 require the application of the 
Act’s provisions to the construction, alteration, or repair, in accordance 
with Government specifications, of the premises occupied or to be 
occupied by the Government under such agreements for lease.” A 
copy of the Solicitor’s memorandum, dated June 4, 1962, was 
forwarded for our consideration. 

The conclusion expressed by the Solicitor appears to be based 
largely upon the fact that the Davis-Bacon Act requires inclusion of 
appropriate minimum wage provisions in the advertised specifications 
for “every” contract covering work of the character described by the 
language of the act and states that “every” contract based upon these 
specifications shall contain related implementing stipulations. It 
apparently is reasoned that the inclusive nature of the term “every” 
is intended to make subject to coverage all contracts which involve 
work referred to in the act “irrespective of whether title or ownership 
of such property will ever vest in the Government.” 

In form the Davis-Bacon Act is primarily a set of instructions to 
agencies and offices charged with procuring construction work, direct- 
ing them to place pertinent conditions in the advertised specifications 
which bidders, contractors, and subcontractors must agree to observe. 
Its requirements are made effective through the inclusion in contracts 
in that manner of covenants to pay minimum wages as stipulated. 
(The applicability of the act is saved where advertising and competi- 
tive bidding are not required. 40 U.S.C. 276a-7). The requirements 
are activated on a contract content basis rather than on an individual 
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item basis, and the test for determining applicability is not whether 


incidental construction work may be included but whether the con- 
tract as a whole essentially or substantially contemplates the perform- 
ance of “construction, alteration, and/or repair, including painting 


and decorating.” See 40 Comp. Gen, 565 and cases cited. 


In view thereof, and in the light of the basic distinction which 
exists between the procurement of a right to use improvements, even 
though constructed for that particular usage, and the actual procure- 
ment of such improvements, the mere fact that construction work is ~ 


prerequisite to supplying a public need or use does not give such 
work a Davis-Bacon status. This seems to have been fully recognized 
by the enactment of express legislative provisions to provide minimum 
wage coverage in specific instances where improvements were not ac- 


quired directly by the Government but by others and a public inter- 


est arose indirectly out of contributions, loans or insurance. 

We know of no case in which the Davis-Bacon Act has been inter- 
preted to apply to agreements for use or occupancy of construction, 
as distinguished from actual acquisition, and, as mentioned, special 
legislative provisions have been deemed necessary to establish mini- 
mum wage programs where no procurement of construction as such 
was made by the Government. United States v. [rwin, 316 U.S. 23, 
and Peterson v. United States, 119 F. 2d 145, cited by the Solicitor, per- 
tained to bond coverage questions arising under the Miller Act, 40 
U.S.C. 270a, and the predecessor Heard Act, 28 Stat. 278, and are not 
relevant to the application of the Davis-Bacon Act. 

Our decision, reported in 34 Comp. Gen. 697, holding that Davis- 
Bacon Act provisions were applicable to lease-purchase agreements of 
the Post Office Department was not intended as inferred by the Solic- 
itor to suggest that the acquisition of ownership was unimportant. 
While the construction considered in that case was completed by a 
private builder with private funds, we pointed out that the “cost of 
construction is eventually paid for from appropriated funds,” recog- 
nizing that due to a binding agreement to acquire the improvements 
with public funds the construction actually was being purchased by 
the Government. Also, in that case, it was of considerable importance 
that the legislation which authorized lease-purchase agreements made 
it clear that such agreements were not intended to be exempt from 
the application of the Davis-Bacon Act. 

In the case of lease and lease-option agreements there is no such 
legislative background and there is no firm undertaking on the Gov- 
ernment’s part to acquire more than a leasehold interest in the prop- 
erty. This would seem to disqualify these agreements from coverage 
of the act. We are therefore unable to agree with the Solicitor of 
Labor that the Davis-Bacon Act applies to the construction, alteration, 
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or repair, in accordance with Government specifications, of buildings 
for occupancy by it under term lease agreements. 


[B-149157] 


Pay—Retired—Disability—Temporary Retired List—Termination 
and Restoration—Retroactive Payments of Retired Pay 


Upon restoration to a member of the armed services of the retired pay terminated 
prior to the automatic expiration of the 5 years on the temporary disability 
retired list, provided by 10 U.S.C. 1210(h), the failure to report for periodic 
physical examination required by section 1210(a) having been administratively 
determined to be for just cause. the retroactive period for which payment of 
retired pay is authorized, limited to not more than 1 year, should be computed 
from and including the date the member's 5 years on the temporary disability 
retired list expired, notwithstanding the administrative action directing the re- 
instatement of the retired pay was taken subsequent to the automatic termination 
date of the retired pay. such automatic termination date not restricting the basic 
authority to provide retroactive payments of retired pay; therefore, although 
the appropriate determination to reinstate the disability retired pay was made 
after the expiration of the 5-year maximum period of entitlement, the period of 
retroactivity begins with the last day of the 5-year period. 


To Major John A. Rapp, United States Marine Corps, July 25, 1962: 


Reference is made to your letter dated May 30, 1962, with enclosures, 
requesting decision whether retired pay is payable to Private First 
Class Henry C. Prew, 1416197, U.S. Marine Corps, retired, for the 


period January 1, 1961, through May 27, 1961. Your request for 


advance decision has been assigned No. DO-MC-656 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

You state that Private First Class Prew was transferred to the 
temporary disability retéred list of the U.S. Marine Corps on Jan- 
uary 1, 1957, under the provisions of 10 U.S.C, 1202; that the activity 
responsible for administering retirement matters within Headquarters 
Marine Corps terminated his retired pay effective April 1, 1960, under 
the authority of 10 U.S.C. 1210(a), because of his failure to report 
for periodic physica] examination; that his 5-year period on the 
temporary disability retired list, under 10 U.S.C. 1210(h), expired on 
December 31, 1961; that under date of May 28, 1962, the same activity 
responsible for retirement matters, under 10 U.S.C. 1210(a), directed 
the resumption of his retired pay effective January 1, 1961; and that 
he is still on the temporary disability retired list pending final action 
by the Secretary of the Navy. 

Section 1210 of Title 10, U.S. Code, provides in pertinent part as 
follows: 

(a) A physical examination shall be given at least once every 18 months to 
each member of the armed force whose name is on the temporary disability 
retired list to determine whether there has been a change in the disability for 
which he was temporarily retired. * * * If a member fails to report for an 
examination under this subsection, after receipt of proper notification, his 
disability retired pay may be terminated. However, payments to him shall 


be resumed if there was just cause for his failure to report. If payments are 
so resumed, they may be made retroactive for not more than 1 year. 
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(b) The Secretary concerned shall make a final determination of the case 
of each member whose name is on the temporary disability retired list upon 
the expiration of five years after the date when the member’s name was placed 
on that-list. * * * 


s Ls * * * * s 


(h) If his name is not sooner removed, the disability retired pay of a member 
whose name is on the temporary disability retired list terminates upon the 
expiration of five years after the date when his name was placed on that list. 


The specific question stated in your letter is whether the period of 
1 year specified in 10 U.S.C. 1210(a) must be computed retroactively 
from May 28, 1962 (date of the administrative action directing rein- 
statement of retired pay) or from and including the date the member’s 
5-year period on the temporary disability retired list expired. You 
point out that if the retroactive period must be computed from May 28, 
1962, the seeming objective of 10 U.S.C. 1210(a)—that retired pay be 
paid retroactively for a period of 1 year when properly and com- 
petently authorized—would be frustrated in instances where through 
oversight the directives authorizing resumption of retired pay are not 
timely issued. 

The statutory provision regarding the payment of retroactive retired 
pay is not mandatory, but only discretionary and the retroactive pay- 
ments, when authorized, are not required to be made retroactive for 
a year, but for a discretionary period of not more than 1 year. 

In the present matter the 5-year period of eligibility for payment 
of temporary disability retired pay terminated on December 31, 1961. 
The reinstatement of retired pay was directed on May 28, 1962, with 
proposed effective date of January 1, 1961, obviously with the intent 
of awarding the member retroactive payments for the maximum 
period of 1 year. 

Section 404(b) of the Career Compensation Act of 1949, 63 Stat. 821, 
of which 10 U.S.C. 1210(a) is a codification, provided that “Failure 
of any such member to report for any periodic physical examination 
after receipt of proper notification may be considered cause for termi- 
nating his disability retirement pay, except that such payments shall 
be reinstated at a later date if just cause existed for such failure to 
report, in which case payments may be retroactive for a period of not 
to exceed one year.” It thus appears that it was the legislative intent 
in a case where “just cause” existed for failure to report for the physi- 
cal examination, that the member involved not be required to forfeit 
all the suspended payments, but that it would be discretionary in the 
appropriate authority to determine the period of time, not to exceed 1 
year, for which the payments withheld should be paid to him. Section 
49(a) of the act of August 10, 1956, Ch. 1041, 70A Stat. 640, relating 
to Title 10 of the U.S. Code, specifically provides that it was the 
legislative intent to restate, without substantive change, the law 
replaced. 
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While it does not appear that the situation here presented was 
envisioned by either of the 1949 or 1956 enactments, we do not view 
the automatic termination of retired pay, required by subsection 
1210(h), as indicating an intent to restrict the basic authority to 
authorize retroactive payments in a proper case, and it is our opinion 
that where, as here, the appropriate determination is made after the 
expiration of the 5-year maximum period of entitlement, the period of 
retroactivity begins with the last day of the 5-year period. 

Accordingly, it is determined that in the present case the retroactive 
period for payment of temporary disability retired pay may be com- 
puted from December 31, 1961, and payment appears proper for the 
period January 1 through December 31, 1961. 


[B-149025] 


Pay—Retired—Disability—-Temporary Retired List—Five-Year 
Limitation 


In the computation of the 5-year period the name of a member of the uniformed 
services was carried on the temporary disability retired list for the purpose of 
terminating disability retired pay, in accordance with 10 U.S.C. 1210(h), the date 
the name of the member was placed on the list is for inclusion in the 5-year 
period, the limitation on the payment of disability retired pay for 5 years being 
an absolute one that was established in section 402(d) of the Career Compensa- 
tion Act of 1949 from which section 1210(h) derives, and the rule in § Comp. 
Dec. 362 that when an act is required to be done within a limited period from or 
after a particular time or event, the day designated should be excluded and the 
last day included in the computation, is not for application, 10 U.S.C. 1210(h) 
limiting payment of temporary disability retired pay to a period not in excess of 
5 years. 


Pay—Retired—Disability—Temporary Retired List—Termination 
of Status 


When at the expiration of a 5-year period on the temporary disability retired list 
and the discontinuance of disability retired pay to Marine Corps enlisted mem- 
bers, as provided by 10 U.S.C. 1210(h), the Secretary of the Navy under 10 U.S.C. 
1221 approves the placement of the members on the permanent disability retired 
list in accordance with 10 U.S.C. 1210(c), the effective date of the placement is 
the expiration date of the 5-year period on the temporary disability retired list, 
the Secretary having taken specific action, the Uniform Retirement Date Act of 
1930, 5 U.S.C. 47a, providing a uniform retirement date for Federal personnel 
becomes inoperative but in the absence of appropriate action, the termination of 
disability retired pay at the expiration of the 5-year period prescribed in 10 U.S.C. 
1210(h) not affecting the status of a member. on the temporary retired list, the 
provisions of 5 U.S.C. 47(a) apply and the placement on the permanent disability 
retired list becomes effective the first day of the month following the month in 
which said retirement would otherwise be effective. 


Pay—Severance—Disability Retirement—Temporary Disability 
Retired List Credit 


Time spent on the temporary disability retired list by a member of the uniformed 
services after the expiration of the 5-year period prescribed in 10 U.S.C. 1210(b) 
may be included in determining the rate of basic pay for purposes of computing 
disability severance pay coming within the scope of 10 U.S.C. 1212(a) (A), the 
member's status on the temporary disability retired list not automatically termi- 
nating at the expiration of the 5-year period prescribed for the payment of 
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temporary disability retired pay, but continuing until removal of his name as pre- 
scribed in 10 U.S.C. 1210 (c) to (f), or until terminated in some other manner, 
such as by resignation or death. 


Pay—Service Credits—On Retired List—Temporary Disability 


In determining the number of years of service creditable under section 202(b) 
of the Career Compensation Act of 1949 in computing the rate of monthly active 
duty basic pay for members of the uniformed services restored to active duty in 
conformity with 10 U.S.C. 1210(f) and 1211, the time spent on the temporary 
disability retired list after the expiration of the 5-year period prescribed in 
10 U.S.C. 1210(b) may be included, section 202(b) authorizing accrual of addi- 
tional service credits for basic pay purposes for periods the members were on 
a temporary disability retired list, without regard to whether the period extends 
beyond the 5-year limitation prescribed in 10 U.S.C. 1210(b). 


To Major John A. Rapp, United States Marine Corps, July 26, 1962: 


Reference is made to your letter of May 16, 1962, transmitted here 
by the Commandant of the Marine Corps with first endorsement dated 
May 25, 1962, requesting decision on several questions concerning the 
retired pay status of certain retired personnel of the Marine Corps 
in the circumstances set forth below. Your request has been assigned 
No. DO-MC-652 by the Department of Defense Military Pay and 
Allowance Committee. 

The several issues raised are illustrated by the three cases outlined 
in your letter as follows: 

(a) Corporal William R. Schreckengost, U.S. Marine Corps, re- 
tired, was transferred to the temporary disability retired list on 
July 1, 1956, under authority of section 402, Title IV, of the Career 
Compensation Act of 1949, Ch. 681, 63 Stat. 816. The provisions of 
Title IV were codified effective August 10, 1956, in Chapter 61, Title 
10, United States Code (sections 1201, et seg.). His removal from 
the temporary retired list and placement on the permanent disability 
retired list effective as of July 1, 1961, in accordance with the pro- 
visions of 10 U.S.C. 1210(c) were approved by direction of the Sec- 
retary of the Navy on August 17, 1961. 

(b) Sergeant Joseph A. George, U.S. Marine Corps, retired, was 
transferred to the temporary disability retired list on March 1, 1957, 
as provided in 10 U.S.C. 1202. His removal from the temporary dis- 
ability retired list and placement on the permanent disability retired 
list in accordance with the provisions of 10 U.S.C. 1210(c) were 
approved by direction of the Secretary of the Navy on March 12, 1962. 
On March 15, 1962, the action of March 12, 1962, was amended by 
direction of the Secretary of the Navy so as to make his placement 
on the permanent disability retired list effective as of March 1, 1962. 

(c) Private First Class William W. Brown, U.S. Marine Corps, 
retired, was transferred to the temporary disability retired list on 
April 1, 1957, as provided in 10 U.S.C. 1202. His removal from the 
temporary disability retired list and placement on the permanent dis- 
ability retired list in accordance with the provisions of 10 U.S.C. 
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1210(c) were approved by direction of the Secretary of the Navy on 
April 30, 1962. In this case, however, while his placement on the 
permanent disability retired list was not made effective as of April 1, 
1962, by direction of the Secretary of the Navy, it is stated that Marine 
Corps Headquarters issued orders making such placement on the 
permanent disability retired list effective as of that date, April 1, 1962, 
“on the basis that a permanent disability retirement in this type of 
case must be effective on the date after the expiration of the member’s 
5-year period on the temporary disability retired list.” 

It is provided in 10 U.S.C. 1210(b) that the Secretary concerned 
“shall make a final determination of the case of each member whose 
name is on the temporary disability retired list upon the expiration 
of 5 years after the date when the member’s name was placed on 
that list.” It is further provided that “If, at the time of that deter- 
mination, the physical disability for which the member’s name was 
carried on the temporary disability retired list still exists, it shall be 
considered to be of a permanent nature.” 10 U.S.C. 1210(c) provides 
that “If * * * upon a final determination under subsection (b), it is 
determined that the member’s physical disability is of a permanent 
nature and is at least 30 percent under the standard schedule of rating 
disabilities in use by the Veterans’ Administration at the time of the 
determination, his name shall be removed from the temporary dis- 
ability retired list and he shall be retired under section 1201 or 1204 
of this title, whichever applies.” 

The first issue you present with respect to the retired pay status of 
the three individuals named above arises under the provisions of 10 
U.S.C. 1210(h) which reads as follows: 

If his name is not sooner removed, the disability retired pay of a member 
whose name is on the temporary disability retired list terminates upon the ea- 
piration of 5 years after the date when his name was placed on that list. [Italics 
supplied. ] 

In commenting on the above-quoted statutory provisions you state 
that while the Navy Department computes the 5-year period from 
and including the date a member’s name is placed on the temporary 
disability retired list “it appears 10 U.S.C. 1210(h) is susceptible 
of the conclusion that the date his name is so placed should be ex- 
cluded from the computation” and, hence, that the three enlisted men 
above referred to are entitled to temporary disability retired pay for 
July 1, 1961, March 1, 1962, and April 1, 1962, respectively, “even 
though their permanent disability retirements are held not to be effec- 
tive on those dates.” 

The provisions of law now codified in 10 U.S.C. 1210(h) reflect 
that part of section 402(d) of the Career Compensation Act of 1949, 
87 U.S.C. 272(d), (note italicized portion) which provides as follows: 
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A member of the uniformed services whose name is placed upon the temporary 
disability retired list of his service pursuant to subsections (a), (b), or (c) 
of this section, for the period during which his name is carried on such tempo- 
rary disability retired list, but in no event to exceed a period of 5 years * * * 
shall be entitled to receive disability retirement pay * * *. 

Thus, an absolute limitation of 5 years on the payment of tempo- 
rary disability retirement pay was established in section 402(d) of 
the 1949 act and this limitation was invoked in our decision of Sep- 
tember 9, 1957, 37 Comp. Gen. 179. Section 49(a) of the codification 
act of August 10, 1956, 70A Stat. 640, provides, in pertinent part, 
that “it is the legislative purpose to restate, without substantive 
change, the laws replaced” by that act. Also, section 49(f) of that 
act provides that enactment of that law “does not increase or decrease 
the pay or allowances, including retired pay and retainer pay, of any 
person.” In view of the specific legislative intent found in section 
49(a) and (f) of the 1956 act, the slight difference in the language 
of 10 U.S.C. 1210(h) and the provisions of section 402(d) of the 1949 
Jaw from which section 1210(h) was derived may not be construed 
as having extended the right to receive temporary disability retired 
pay to any member of the uniformed services for any period in excess 
of a period of 5 years. Adopting the interpretation suggested in your 
letter, the three retired enlisted men here involved would be entitled 
to receive temporary disability retired pay for a period of 5 years and 
1day. The answer to this question is in the negative. 

The rule stated in 5 Comp. Dec. 362 (1899) to which you make 
specific reference is to the effect that “where an act is required to be 
done within a limited period from or after a particular time or event, 
the day thus designated should be excluded and the last day of the 
specified period included in the computation.” This was the rule 
applied in our decision of June 2, 1955, 34 Comp. Gen. 642, with 
respect to the 5-year period following the date specified in section 411 
of the Career Compensation Act of 1949, 37 U.S.C. 281. That holding 
is not applicable to the provisions of 10 U.S.C. 1210(h) since it is clear 
that the law does not contemplate payment of temporary disability 
retired pay to anyone under any circumstances for a period in excess 
of 5 years. 

The next issue presented relates to the provisions of 10 U.S.C. 1221, 
which are as follows: 

Notwithstanding section 47a of title 5, the Secretary concerned may specify 
an effective date for the retirement of any member of the armed forces under 


this chapter, or for the placement of his name on the temporary disability 
retired list, that is earlier than the date provided for in that section. 


The Uniform Retirement Date Act of 1930, 46 Stat. 253, 5 U.S.C. 
47a, provided, generally, that retirement authorized by law of Federal 
personnel of whatever class, civil, military, naval, judicial, legislative, 
or otherwise, and for whatever cause retired, shall take effect on the 
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first day of the month following the month in which said retirement 
would otherwise be effective and that the rate of active or retired pay 
or allowances shall be computed as of the date retirement would have 
occurred if the said law had not been enacted. It appears that when 
the Secretary of the uniformed service concerned acting under au- 
thority of 10 U.S.C. 1221 specifies an effective date for permanent 
disability retirement or for placement of a member’s name on the tem- 
porary disability retired list which is earlier than the date prescribed 
for retirement in 5 U.S.C. 47a, the latter provisions of law are rendered 
inoperative in the matter. However, if the Secretary concerned does 
not take any action under authority of 10 U.S.C. 1221, the provisions 
of 5 U.S.C. 47a remain in full force and effect and govern the effec- 
tive date of retirement of the person concerned. 

Applying the above-cited provisions of law in the cases of the three 
retired enlisted men under consideration, it will be seen that under the 
facts stated the placement of Schreckengost and George on the perma- 
nent disability retired list became effective as of July 1, 1961, and 
March 1, 1962, respectively. In the case of Private First Class Brown, 
however, it is reported that the effective date of his placement on the 
permanent disability retired list, in accordance with the provisions 
of 10 U.S.C. 1210(c), approved on April 30, 1962, by direction of the 
Secretary of the Navy, was not “expressly specified.” The termina- 
tion of disability retired pay at the expiration of the 5-year period 
prescribed in 10 U.S.C. 1210(h) does not affect or alter the status of 
a member on the temporary disability retired list. Such status con- 
tinues, indefinitely, until the individual concerned is removed from 
such list as provided in 10 U.S.C. 1210(c) to (f), inclusive, or until 
terminated in some other manner such as by resignation, death, or 
otherwise. It seems clear from the language used in Title IV of 
the Career Compensation Act of 1949 relating to the temporary dis- 
ability retired list, as well as that used in the codification of those 
provisions in the act of August 10, 1956, the Congress fully antic- 
ipated situations such as those described in your letter, resulting in 
delays beyond the 5-year period prescribed in 10 U.S.C. 1210(h), 
before completion of final action. Otherwise, the limitation prescribed 
in 10 U.S.C. 1210(h), terminating payment of temporary disability 
retired pay “upon the expiration of 5 years” would not have been 
necessary. Compare 37 Comp. Gen. 179, where the 5-year period ended 
February 28, 1956. In that case, notwithstanding a determination on 
that same date by the Secretary of the Navy that the officer there 
concerned was physically fit to perform the duties of his rank, his 
status on the temporary disability retired list was not actually ter- 
minated until September 18, 1956. It appearing that appropriate 
action has not been taken in Brown’s case by the Secretary of the 
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Navy under authority of 10 U.S.C. 1221, the provisions of 5 U.S.C. 
47a are applicable and Brown’s placement on the permanent dis- 
ability retired list under the facts stated above may not be considered 
as having become legally effective before May 1, 1962. 

The final issue submitted for decision arises in those cases where the 
removal of a member of the naval service from the temporary disabil- 
ity retired list and his separation from the service as authorized in 
10 U.S.C. 1210(e), 1203, and 1206, or restoration to active duty in con- 
formity with 10 U.S.C. 1210(f), and 1211, is approved by direction of 
the Secretary of the Navy on a date subsequent to the fifth anniversary 
of the date on which the member’s name was placed on the temporary 
disability retired list. It is stated that there are three cases awaiting 
final action by the Secretary of the Navy involving Marine Corps 
members whose 5-year periods on the temporary disability retired list 
have expired. In connection with these three cases the questions pre- 
sented are whether the time spent on the temporary disability retired 
list after the expiration of the 5-year period prescribed in 10 U.S.C. 
1210(b) may be included (1) in determining the amount of disability 
severance pay due in cases coming within the scope of 10 U.S.C. 
1212(a) (A), and (2) in determining the number of years of service 
creditable under the provisions of section 202(b) of the Career Com- 
pensation Act of 1949, 37 U.S.C. 233(b), in computing the rate of 
monthly active duty basic pay where the member concerned is restored 
to active duty in conformity with 10 U.S.C. 1210(f) and 1211. 

10 U.S.C. 1212(a) governing disability severance payments pro- 
vides that upon separation from his Armed Force under section 1203 
or 1206, a member is entitled to disability severance pay computed by 
multiplying (1) his years of service, but not more than 12, computed 
under section 1208 by (2) the highest of the amounts determined as 
prescribed in clauses (A) to (D), 10 U.S.C. 1212(a) (A)-1212(a) (D). 
Clause (A), in 10 U.S.C. 1212(a), is as follows: 

Twice the amount of monthly basic pay to which he would be entitled if serv- 
ing (i) on active duty on the date when he is separated and (ii) in the grade 
and rank in which he was serving on the date when his name was placed on the 


temporary disability retired list, or if his name was not carried on that list, on 
the date when he is separated. 


Clauses (B), (C), and (D) contain the following identical provision : 


Twice the amount of monthly basic pay to which he would be entitled if serv- 
ing (i) on active duty on the date when his name was placed on the temporary 
disability retired list or, if his name was not carried on that list, on the date 
when he is separated * * *, 


It will be noted that under clause (A) the rate of monthly basic pay 
to be employed in determining the amount of disability severance pay 
is the amount to which the member would be entitled if serving on 
active duty on the date when he is separated, whereas under clauses 
(B), (CG), and (D), inclusive, disability severance pay is computed on 
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the rate of monthly basic pay to which the member would be entitled 
if serving on active duty on the date when his name was placed on 
the temporary disability retired list or, if his name was not carried on 
that list, on the date when he is separated. If time spent on the temp- 


orary disability list is creditable, a longer period of longevity would 
be applicable in computations under clause (A) than under clauses 
(B), (C),and (D). 

As previously stated a member’s status on the temporary disability 
retired list does not automatically terminate at the expiration of the 


5-year period prescribed for payment of temporary disability retired 


pay. In such a case the individual’s status on the temporary disability 
retired list continues until removal of the member’s name from that 
list as provided in 10 U.S.C. 1210(c) to (f), inclusive, or until such 
status is terminated in some other manner such as by resignation, 


death, or otherwise. In the decision of June 9, 1958, 87 Comp. Gen. 
823, cited in your submission, it was held that time spent on the tempo- 
rary disability retired list by a member of the uniformed services prior 
to separation for physical disability is authorized to be credited in 
determining the rate of basic pay for purposes of computing severance 


pay under 10 U.S.C. 1212(a)(A). We find no basis for a different 
conclusion with respect to time spent on a temporary disability retired 
list subsequent to the expiration of the 5-year period prescribed for 
payment of temporary disability retired pay and such time properly 
may be included in the computation of disability severance pay under 
10 U.S.C. 1212(a)(A). Part (1) of the final question is answered 
accordingly. 

Section 202(b) of the 1949 act expressly provides that “Members of 
the uniformed services shall accrue additional service credit for basic 


pay purposes, for periods while on a temporary disability retired 


list * * *.” Since such provision covers all time while on such list, 
a member of the uniformed services accrues additional service credit 
for active duty basic pay purposes for periods while on a temporary 
disability retired list without regard to whether such period extends 


beyond the 5-year limitation prescribed in 10 U.S.C. 1210(b). Part 


(2) of the final question is answered in the affirmative. 
[B-149050] 


Details—Military Personnel—United Nations—Direct Payment of 
Allowances, Etc. 


Members of the Armed Forces detailed to the United Nations under section 7 
of the United Nations Participation Act of 1945, as amended, are not prohibited 
by section 625(h) of Public Law 87-195 (22 U.S.C. 2385(h)), restricting the 
acceptance of compensation or other benefits from foreign countries, from accept- 
ing directly from the United Nations an allowance to the extent of the difference 
between station allowances prescribed for members on permanent duty in the 
area to which they are detailed and the amount received from the United Nations 
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as mission subsistence allowance, the restriction applying only to United States 
personnel performing functions under Public Law 87-195 and not affecting 
section 7 of the United Nations Participation Act of 1945, also, the detail to the 
United Nations is not considered a detail to a foreign country within the contem- 
plation of the restriction; therefore, detailed Armed Forces personnel may 
accept an allowance directly from the United Nations. 


To the Secretary of the Air Force, July 27, 1962: 


By letter of May 21, 1962, the Under Secretary of the Air Force 
requested our decision as to the acceptance of allowances directly from 
the United Nations by members of the Armed Forces detailed to serve 


with that organization and whether the Joint Travel Regulations may 


be revised to provide that United Nations Mission personnel shall be 
entitled to station allowances as prescribed in Chapter 4, Part G of 
those regulations, but only to the extent that the total allowances pre- 
scribed for members on permanent duty in the same area exceeds the 


amount that: detailed personnel receive directly from the United 


Nations as mission subsistence allowance. The request was assigned 
Control No. 62-11 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 


Section 7 of the United Nations Participation Act of 1945, as 


amended by section 5 of the act of October 10, 1949, 63 Stat. 735, 
736 (22 U.S.C. 287d-1(a) (1)), provides that the President is author- 
ized, under certain conditions, to detail to the United Nations per- 
sonnel of the Armed Forces to serve as observers, guards, or in any 


noncombatant capacity. While so detailed, such personnel are con- 


sidered for all purposes as acting in the line of duty, including 
the receipt of pay and allowances as personnel of the Armed Forces 
of the United States. It further provided that upon authoriza- 
tion or approval by the President, such personnel may accept directly 
from the United Nations (1) any or all allowances or perquisites to 


which they are otherwise entitled, and (2) extraordinary expenses and 
perquisites incident to such detail. By Executive Order No. 10206, 
dated January 19, 1951, the President delegated to the Secretary of 
Defense the authority to authorize personnel so detailed to accept the 


allowances and extraordinary expenses menticned in the act. 


The Under Secretary questions whether the involved personnel of 
the Armed Forces may accept allowances directly from the United 
Nations, or whether the provision contained in subsection 625(h) of 


Public Law 87-195, 75 Stat. 451, 22 U.S.C. 2385(h), prohibits the ac- 
ceptance of such allowances. That subsection provides, as follows: 


Notwithstanding any other provision of law, officers and employees of the 
United States Government performing functions under this Act shall not accept 
from any foreign country any compensation or other benefits. Arrangements 
may be made by the President with such countries for reimbursement to the 
oe States Government or other sharing of the cost of performing such 

nctions. 
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By its own terms the restriction is limited to the acceptance of com- 
pensation or other benefits from foreign countries by officers or em- 
ployees performing functions under that act. Section 503 of the same 
act, 22 U.S.C. 2311, provides that the President is authorized to fur- 
nish military assistance to any friendly country or international orga- 
nization by assigning or detailing members of the Armed Forces of the 
United States and other personnel of the Department of Defense to 
perform duties of a noncombatant nature, including those related 
to training or advice. Also section 627 of the act, 22 U.S.C. 2387, 
prevides for detailing officers and employees of any agency of the 
United States Government to foreign governments to carry out the 
purposes of the act. Apparently it is such detailing of personnel to 
which the prohibition in subsection 625(h) is directed. 

Neither Public Law 87-195 nor its legislative history suggests that 
this act was intended as amending section 7 of the United Nations 
Participation Act of 1945, as amended. The legislative history of 
subsection 625(h) of Public Law 87-195 (page 39, S. Rept. 612, 
&7th Cong., 1st Sess.) shows that this provision was taken from section 
527(e) of the Mutual Security Act of 1954 as added by section 401 (e) 
of Public Law 85-477, 72 Stat. 269. That subsection (22 U.S.C. 
1787(c)) reads as follows: 

Notwithstanding the provisions of section 712 of Title 10, or any other law 
containing similar authority, officers and employees of the United States per- 
forming functions under this chapter shall not accept from any foreign nation 
any compensation or other benefits. Arrangements may be made by the President 


with such nations for reimbursement to the United States or other sharing of 
the cost of performing such functions. 


Such provision was offered by Senator Mansfield as an amendment 
which was incorporated in Public Law 85-477 and it appears from 
its legislative history (104 Cong. Rec. 7449-7451 (1958) ), that he 
was concerned with the administration of the Military Assistance 
Program in Latin American countries. Under the practice then in 
effect, officers detailed to those countries to administer the program 
were permitted to receive compensation and other benefits from the 
foreign government to which assigned. The view was expressed that 
under that arrangement there may be a conflict of interest and even of 
loyalty in serving the foreign government as well as the Government 
of the United States. There is no indication that the restriction was 
intended as affecting section 7 of the United Nations Participation 
Act of 1945, as amended, nor does it appear that the United Nations 
could properly be considered a foreign nation within the contempla- 
tion of the restriction. Hence, it is concluded that subsection 625(h) 
of Public Law 87-195 does not prohibit the acceptance of allowances 
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under the provisions of section 7 of the United Nations Participation 
Act of 1945, as amended. In the circumstances, the Joint Travel 
Regulations may be amended in the manner suggested. 


[B-149211] 


Bids—Evaluation—Alternate Bases—Failure to Bid on All Bases 


Under an invitation which requested bids on three bases, a prime bid and two 
alternates, and which provided that bids which did not include completed bid 
schedules would be considered nonresponsire, but did not state that failure to 
bid on each of the three bases would result in rejection of a bid, the rejection of 
a low prime bid supported by a completed bid schedule solely because the bidder 
failed to bid on the two alternates and, therefore, did not execute bid schedules 
on the alternates was improper, as was award to the next low bidder on his 
alternate No. 1 bid, in the absence of justification for the requirement that a 
bidder must bid on each of the options that might be exercised by the Govern- 
ment ; however. the work having proceeded under the contract, and the difference 
between the low bid and the contract price being small, cancellation of the con- 
tract would not be justified. 


Contracts—Specifications—Deviations—Informal v. Substantive— 
Failure to Bid on Alternates 

The failure of the low bidder on a prime bid to submit bids on the two alternate 
bases required by the invitation, which did not state that failure to submit a bid 
on each of the three bases invited would result in rejection of the bid, is not 
fatal, and may be treated as an informality, the request for submission of alter- 
nate bids being solely for the benefit of the Government ; therefore, where a bid 
covers the entire work contemplated, failure to respond to the request for alter- 
nate bids is insufficient to require rejection of the low bid, and the failure 
operates to the advantage of other bidders rather than to their disadvantage, the 


bidder who did not submit alternate bids eliminating himself from competition 
with other bidders on the alternate work. 


To the Secretary of the Army, July 27, 1962: 


Reference is made to letter of June 15, 1962, from the Chief, Con- 
tracts Division, Office of the Deputy Chief of Staff for Logistics, 
requesting a decision on the protest by The Smith-Miller Construction 
Co., against the award of a contract to Douglas Jardine under invita- 
tion for bids No. AV-05-010-62-21 for furnishing materials and 
performing work for rehabilitation of railroad wye, Fort Carson, 
Colorado, in accordance with certain specifications. 

The invitation requested bids—to be opened March 13, 1962—to be 
submitted on three different bases. On page 1 of standard form 21 
(Bid Form—Construction Contract) space was provided for bidders 
to insert a price opposite the words “Prime Bid” and spaces also were 
provided for bidders to insert prices opposite the words “Alternate 
No. 1” and “Alternate No. 2.” Attached to this form as sheets 1-1, 
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1-2 and 1-3 were unit price schedules in support of each of three bids 
requested which were to be used in case the quantities of materials or 
work differed from those estimated. For example, sheet 1-1 com- 
prised the following items and contained the following information: 


UNIT PRICE SCHEDULE 
REHABILITATION OF RAILROAD WYE 
POST REQUEST NR. 37-B-62 


PRIME BID 














Esti- 
Item mated Esti- 
Num- Quan- Unit mated 
ber Description tities Unit Price Amount 
1 TN ccmamimmiincn ean seekis we 6200 O_o, 
2 PRR. .idcntindsedddsamncncs 3 EA Raa El 
3 Ballast: Prepared erushed stone... 3800 Ton §$ $. 
4 DOOR ci ccsk vi cccndstdvenssas 660 EA a a 
5 CORON Soiiicidenunciasiows 230 EA a 


Total items, 1, 2,3,4,and5. $ 


NOTE: Bids will be evaluated on basis of quantities and prices on this bid 
form. The contract is subject to increase or decrease by 25% of the total bid 
price, to be computed at the unit prices included in the Unit Price Schedule. 


Sheets 1-2 and 1-3 were identical with sheet 1-1 except as to the third 
item number designated as “Ballast.” As indicated above, on the 
first sheet numbered 1-1 and covering the prime bid the ballast was 
shown as prepared crushed stone. On alternate Nos. 1 and 2, the 
ballast to be used was shown as prepared crushed gravel and pit-run 
gravel, respectively. In section 1-04 of the Technical Provisions it 
was stated that the first choice for materials to be used as ballast was 
that shown under the request for a “Prime Bid” or crushed stone size 
No. 3. Paragraphs 3 and 4 of standard form 20 provided as follows: 

8. Bid Schedules must be completed as to Items 1 through 5; and attached to 
the bid to be given consideration. Bids which do not have Bid Schedules com- 
pleted and attached will be considered nonresponsive and rejected. 

4. Alternate bids will be accepted on Item 3 of the Bid Schedules attached 
to this Invitation for Bids. To be given consideration in evaluating bids, bidders 


are requested to submit a prime bid and alternate bids No. 1 and No. 2, together 
with the three Schedules. 


Four bids were received. The bid of The Smith-Miller Construction 
Co. was the lowest received on the “Prime Bid” and was in the amount 
of $60,700.84. It was supported by a unit price schedule properly 
filled out. That company did not bid on alternate No. 1 or No. 2 and 
thus did not submit any unit price schedules on these alternates. The 
other three bids received covered the prime bid as well as alternate 
Nos. 1and2. The abstract of bids shows the following amounts bid: 
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Alternate Alternate 
Prime bid No.1 No. 2 
Swanson Construction Co., Inc____.--- $64, 532. 00 $63, 962. 00 $63, 582. 00 
[LAS OES aE 74, 329. 60 72, 353. 60 75, 887. 60 
The Smith-Miller Construction hiai« Gee ee  s<sheatee § seeheos 
pe ee 68, 482. 20 62, 516. 20 65, 480. 20 


On March 20, 1962, Smith-Miller was advised by the contracting 
officer that its bid was rejected as nonresponsive because of its failure 
to bid on all schedules as required by the invitation. Since the next 
lowest bid was that of Douglas Jardine on alternate No. 1 in the 
amount of $62,516.20, award of the contract was made to Mr. Jardine. 
Smith-Miller protested the award on the ground that paragraphs 3 
and 4 of standard form 20 did not require the submission of bids on 
the alternates but only requested such bids and that the Government 
was paying more money for an inferior job. The work was consid- 
ered urgent and a notice to proceed was issued to Mr. Jardine on 
April 18, 1962. As of June 4, 1962, it was reported by your Depart- 
ment that the contractor had begun work and had materials on the 
job valued at $17,891.78 or about 28 percent of all materials needed 
to complete the job. Also, he had completed about 6 percent of job 
consisting of engineering layout of work. In addition he had mobil- 
ized the requirement equipment and was awaiting delivery of steel 
at the time. 

The question as to whether the bid of Smith-Miller was nonrespon- 
sive to the invitation must be determined not only from the wording 
of the invitation but also from the surrounding circumstances. The 
work to be accomplished was the work of rehabilitation of the railroad 
wye. As stated above, blank spaces were provided on page 1 of 
standard form 21 for bidders to quote lump-sum prices for “Prime 
Bid,” “Alternate No. 1” and “Alternate No. 2.” The five items of 
work and the estimated quantities of each item were set out on sheets 
1-1, 1-2 and 1-3 and the unit prices on the items were necessary in 
order to ascertain what might be due the contractor if the actual quan- 
tities varied from the estimated quantities. A bid under any of the 
three headings could be considered as complete if the supporting unit 
price schedule on each basis was properly filled out. Thus, the word- 
ing in paragraph 3, standard form 20, quoted hereinabove, must be 
regarded as only requiring a bidder who quoted a lump-sum price 
under the heading of “Prime Bid,” to complete the unit price schedule 
relating to the “Prime Bid” in order to receive consideration. While 
paragraph 4 of standard form 20 requested bidders to submit bids on 
two alternate bases, it did not state that failure to submit a bid on 
each of the three bases would result in rejection of a bid. In fact, it 
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does not appear in what way the Government would be prejudiced by 
such failure or a bidder would secure an advantage over other bidders. 

In B-126389, February 3, 1956, we held in a similar case that a 
request in an invitation for the submission of alternate bids is for 
the benefit of the Government and that where a bid as made covers 
the entire work contemplated under one alternate, failure to respond 
to the request for an alternate bid on another basis is not sufficient 
in itself to require a rejection of the bid. It was considered that such 
a failure can only operate to the advantage of other bidders rather 
than to their disadvantage since a bidder not submitting an alter- 
nate eliminates himself from competition with other bidders so far 
as the alternate work is concerned. In 34 Comp. Gen. 633 we held 
that the instruction to bidders that “All bids must be for the entire 
work and must have each applicable blank space filled in” was in- 
tended solely for the benefit of the Government and that if the award 
covered the “entire work” even though no quotation was made on 
an alternate item, the award would be valid. In a somewhat similar 
case, B-147038, September 7, 1961, involving an option by the Gov- 
ernment under an alternate item to order additional construction, 
we held that it would be incompatible with good business practice 
to disregard an otherwise low bid on a basic project merely because 
the offer failed to quote a price on an optional item of the invitation 
which had been eliminated from the contemplated work through 
selection of a more desirable type of partition. Also, we stated that 
if the low bid were to be rejected for that reason it would result in 
award “to a higher bidder solely because he quoted a price on a phase 
of the work which is not to be performed in conjunction with the 
project.” 

In the instant case the bid of Smith-Miller was rejected solely 
because it failed to bid on alternate Nos. 1 and 2 and the result is 
that the Government will be paying approximately $1,800 more for 
second choice ballast than would be paid if it had accepted the bid of 
Smith-Miller with the first choice ballast under item No. 3. 

There has not been furnished anything in this case to justify the 
requirement—if such a requirement was intended by the language 
used—that a bidder must bid on each of the options that might be 
exercised by the Government. However, since work has proceeded 
under the contract and the difference between the low bid and the 
contract price is comparatively small, we would not be justified in 
directing cancellation of the contract awarded to Mr. Jardine. 
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[B-149082] 


Quarters Allowance—Entitlement—Member Assigned to Fleet Ac- 
tivity Unit—-Dependent Wife Member of Armed Services 

A Navy officer assigned to a fleet activity unit occupying a private residence with 
his wife, who as a Navy officer is entitled to basic pay which precludes him 
under section 102(g) of the Career Compensation Act from receiving increased 
allowances on account of a dependent, nevertheless, may not be paid quarters 
allowance as an officer without dependents, the assignment to a fleet activity 


unit providing him with quarters, both while serving at sea, or when the vessel 
is not away from its permanent base. 


To B. D. Lackey, Department of the Navy, July 30, 1962: 


By third endorsement dated June 4, 1962, the Comptroller of the 
Navy forwarded here your letter of March 15, 1962, requesting an ad- 
vance decision concerning the propriety of payment to Commander 
John N. Phelps of a quarters allowance as for an officer without de- 
pendents from March 22, 1961. This request was forwarded under 
number DO-N-651 allocated by the Department of Defense Military 
Pay and Allowance Committee. 

In your letter it is stated that Commander Phelps is attached to 
Airborne Early Warning Barrier Squadron Pacific. The Squadron’s 
permanent duty station is the Naval Air Station, Barber’s Point, 
Hawaii. On March 22, 1961, Commander Phelps married Lieutenant 
Commander Carol M. Comstock, USN, who is attached to the staff 
of Commander in Chief Pacific, Makalapa, Hawaii. Lieutenant Com- 
mander Comstock does not receive basic allowance for quarters and 
is not occupying public quarters, which presumably are available to 
her. It is further stated that the single quarters available to Com- 
mander Phelps at the Naval Air Station, Barber’s Point, were not 
and are not adequate for him and his wife. After Commander Phelps 
had purchased and occupied a house with his wife, he was offered 
married quarters aboard the Naval Air Station but declined such offer. 

It is stated that to date all officers have been permitted to refuse 
assignment to married quarters if they preferred to receive the mone- 
tary allowance in lieu of quarters. You say that assignment to 
married quarters at Barber’s Point is not mandatory so long as other 
eligibles remain on the waiting list and the available quarters do not 
remain vacant. At the time married quarters were offered to Com- 
mander Phelps, there was a waiting list and the quarters did not re- 
main vacant, a situation which it is stated has prevailed from that 
time to date. After declining assignment to married quarters, you 
say that officers draw the monetary allowance for quarters. How- 
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ever, Commander Phelps was not credited with this allowance for 
the reason that his squadron is a fleet activity. In this connection it 
is pointed out that subparagraph (b) of paragraph 044035-4 of the 
Navy Comptroller Manual, which contains restrictions on payment of 
quarters allowance to members with dependents in the uniformed serv- 
ices, provides that members who are assigned to a fleet activity may 
not be paid the quarters allowance prescribed for members without 
dependents, unless the activity has been designated a fleet shore activity 
for purposes of sea/shore rotation of duty for enlisted members. The 
commanding officer at your station has expressed the opinion that 
this regulation was intended to prohibit a WAVE from receiving full 
housing benefits while her husband is living apart in shipboard quar- 
ters also provided at Government expense. It is his view that be- 
cause Commander Phelps has not been assigned to or required to 
live in public quarters and separate bachelor type accommodations are 
not appropriate, payment of quarters allowance should be author- 
ized in his case. 

Section 302 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 252, authorizes the payment of a basic allowance for quar- 
ters to members of the uniformed services in such amounts and under 
such circumstances as are provided in the section. The section pro- 
vides that the basic allowance for quarters shall not accrue to members 
assigned to appropriate Government quarters adequate for themselves 
and dependents, if with dependents, unless his dependents are pre- 
vented by orders of competent authority from occupying such quar- 
ters. The President is authorized to prescribe regulations for the 
administration of that section and such regulations are contained in 
Executive Order No. 10204. Paragraph 6 of the Executive order 
authorizes the Secretaries concerned to issue such supplementary regu- 
lations, not inconsistent with the Executive order, as may be necessary 
or desirable for carrying out its provisions and paragraph 2 of the 
Executive order provides that unless otherwise provided by statute, 
the members concerned shall be entitled to payment of the quarters 
allowance in accordance with such regulations. Subsection 102(g) of 
the 1949 act, 37 U.S.C. 231(g), defines the term “dependent” for 
purposes of the act as including at all times and places a lawful wife 
but declares that no member claiming a dependent as defined in the 
subsection may be paid increased allowances on account of such de- 
pendent for any period during which the dependent is entitled to 
receive basic pay for the performance of duty as defined in section 
201(e), 37 U.S.C. 232(e) [should be 201(d)], of the act, 87 U.S.C. 
232(d). 

Under Department of Defense Instruction 1338.1 dated April 16, 
1954, which provides for assignment of public quarters or payment of 
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quarters allowance to married members of the armed services, it is 
stated to be the policy to encourage maintenance of the family unit 
and when both spouses are in the military service and are assigned to 
the same or adjacent installations, the right to assignment of depend- 
ent type quarters rests with the male member. If such quarters are 
not available the regulations contemplate that a male member whose 
duties do not require him to occupy quarters on the station shall be 
permitted to reside off his station with his wife in which event he shall 
be entitled to the basic allowance for quarters as for a member without 
dependents in lieu of single quarters, notwithstanding that single 
quarters which might be assigned to him are available. We consid- 
ered these instructions in our decision of July 18, 1955, 35 Comp. Gen. 
10. In that decision we considered the case of an enlisted man as- 
signed to a vessel who occupied private quarters with his wife, also a 
member of the service at the home port of the vessel. During a por- 
tion of the period the vessel was undergoing yard overhaul. We held 
that the member was precluded by section 102(g) of the Career Com- 
pensation Act of 1949, from receiving an increased quarters allowance 
on account of his wife while she was entitled to basic pay. Also, it 
was held that, as a member serving on a vessel, being furnished quar- 
ters on board, he could not be credited with a quarters allowance on 
his own account, including the period of overhaul, unless it should be 
certified by an appropriate authority that his quarters were uninhabit- 
able because of the overhaul and he was furnished no other quarters. 

Since Commander Phelps is assigned to a unit which is a fleet activ- 
ity he, of course, would be furnished necessary quarters while serving 
at sea, and presumably such quarters aboard, or others ashore in lieu 
of the quarters aboard, are provided for him and the other members 
of the unit during periods that it is not away from its permanent 
base, such base not being considered as a shore station but correspond- 
ing to the home port of a vessel. Thus, it would appear that his 
situation is comparable to that of a member serving on a vessel and 
no basis is presented for applying any different rule with respect to 
entitlement to quarters allowance. 

Therefore, on the record presented, you are not authorized to credit 
the officer with quarters allowance. 


[B-149173] 
Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Foreign Post, Etc., Allowances 
Cost-of-living allowances which are paid to employees in overseas areas pur- 


suant to administrative regulation are not a part of the employees’ basic com- 
pensation and, therefore, in the application of the $10,000 dual compensation 
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limitation in section 212 of the Economy Act of 1982, 5 U.S.C. 59a, the cost-of- 
living allowances paid to overseas employees who are concurrently receiving 
retired pay and civilian compensation are not for inclusion. 

To Lieutenant Colonel Alvin H. Van Pelt, Department of the Air 
Force, July 31, 1962: 


Your letter of June 7, 1962, reference HCPEX-F, points out that 
an employee of the Exchange is receiving current salary of $7,600 
per annum and retired pay of $2,312.72, which totals less than the 
$10,000 per annum limitation prescribed by section 212 of the Econ- 
omy Act of June 30, 1932, as amended, 5 U.S.C. 59a. You say the 
employee has been determined administratively to be subject to the 
provisions of section 212 but that in addition to regular salary that a 
cost of living allowance is being paid the employee in the amount of 


$1,330 per annum pursuant to administrative regulations AR 60-21 
and AFR 147-15, Exchange Service Personnel Procedures, May 1959, 
Paragraph 67. 

Your question is, in effect, whether such allowance is to be consid- 
ered a part of “basic” compensation thus making it subject to the 
provisions of 5 U.S.C. 59a. You ask that we give you a decision 
thereon. 

Section 212 of the act of June 30, 1932, as amended, 5 U.S.C. 59a, 
reads in pertinent part as follows: 

After June 30, 1932, no person holding a civilian office or position appointive 
or elective, under the United States Government * * * shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or 
on account of services as a commissioned officer * * * at a rate in excess of 
an amount which when combined with the annual rate of compensation from 


such civilian office or position, makes the total rate from both sources more 
than $10,000 * * * 


Attention is directed to our decisions, 37 Comp. Gen. 739 and 
B-136309, July 18, 1958, in which we held that the post salary differ- 


ential and the territorial cost of living allowance, respectively, being 
paid under authority contained in section 207 of the Independent 


Offices Appropriation Act, 1949, as amended by section 104 of the 
Supplemental Independent Offices Appropriation Act, 1949, 62 Stat. 
1205, 5 U.S.C. 118h, were considered “additional” compensation in 


view of the language thereof and thus not basic compensation so as to 
be subject to the limitation in section 212. Those decisions are predi- 


cated on statutory provisions, whereas here the cost of living allow- 
ance is predicated on regulations. 


However, we note that the regulations which authorize a cost of liv- 
ing allowance in overseas areas state that such an allowance is ex- 
cluded for purposes of retirement deductions, group insurance and 
lump-sum leave purposes. Also, we note from the correspondence 
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attached that such an allowance has apparently never been regarded as 
a part of basic compensation for other purposes such as overtime com- 
pensation and night differential. Accordingly, we conclude that the 
payment of the cost of living allowance without regard to the basic 
compensation limitation of $10,000 per annum as specified in section 
212 of the act of June 30, 1932, is warranted under the related 
circumstances, 
[B-149565] 


Maritime Matters—Vessels—Sales—Advertising Requirement 


In the disposal of surplus vessels under section 203(i) of the Federal Property 
and Administrative Services Act of 1949, 40 U.S.C. 484(i), sales are required 
to be made in accordance with laws relating to the sales of vessels; therefore, 
the requirements for advertising, competitive sealed bids, and competitive sales 
after advertisement in section 508 of the Merchant Marine Act, 1936, 46 U.S.C. 
1158, and section 5 of the Merchant Marine Act, 1920, 46 U.S.C. 864, make it man- 
datory upon the Maritime Administration to obtain competition through adver- 
—- and there is no authority to dispose of surplus vessels on a negotiated 
asis. 


To the Administrator, Maritime Administration, July 31, 1962: 


We have your letter of July 27, 1962, requesting to be advised 
whether we would object to your Administration’s entering into nego- 
tiations with Canaveral International Corporation for the sale of 150 
Liberty ships on the basis of a telegraphic purchase offer made by 
the Corporation July 24, 1962. 

The telegram reads as follows: 

MIAMI BEACH, FLA. 24 1225 P EST. 

MARITIME ADMINISTRATION, ATTN MARITIME ADMINISTRATOR 

MR. ALEXANDER WASH DC 

CANAVERAL INTERNATIONAL CORP. IS INTERESTED IN PURCHAS- 
ING 150 LIBERTY SHIPS IN MOBILE AREA AT PRICE OF $38,000, EACH 
PER VESSEL AS IS WHERE IS FOR SCRAPPING PURPOSES. WILL POST 


10 PERCENT DEPOSIT AND BALANCE ON REMOVAL OF VESSELS ON A 
20 DAY EACH OR ACCUMULATIVE PERIOD FOR REMOVAL. ON CON- 


FIRMATION OF ACCEPTANCE AND BASIC AGREEMENT WE WILL FOR- 
WARD CHECK FOR NECESSARY DEPOSIT AND MAKE ARRANGEMENTS 


AS TO BALANCE OF PAYMENT. THIS OFFER EXPIRES FRIDAY, JULY 
27, 1962. UPON YOUR ADVISE WILL SEND REPRESENTATIVE TO WASH- 
INGTON TO FINALIZE AGREEMENT. 

HENRY DUBBIN CANAVERAL INTERNATIONAL CORP. 


The Maritime Administration is authorized to dispose of surplus 


vessels of certain types (including Liberty ships) under the provisions 


of section 203(i) of the Federal Property and Administrative Services 
Act of 1949, as amended, 40 U.S.C. 484(i). Such vessels are to be 
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disposed of, however, in accordance with the provisions of the Mer- 
chant Marine Act, 1936, as amended, and other laws authorizing their 
sale, 

The laws authorizing the sale of such vessels by the Maritime Ad- 
ministration are section 508 of the Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1158, and section 5 of the Merchant Marine Act, 
1920, as amended, 46 U.S.C. 864. Section 508 requires sales “after 
appraisement and due advertisement, and upon competitive sealed 
bids.” Section 5 requires sales “at public or private competitive sale 
after appraisement and due advertisement.” It is thus mandatory 
upon the Maritime Administration to obtain competition through due 
advertisement before it may dispose of surplus vessels under either 
section 508 or section 5. 

The terms of the offer made by Canaveral International Corpora- 
tion clearly contemplate a negotiated sale without public advertise- 
ment and competition. As indicated above we are of the opinion 
that the Maritime Administration does not have authority under 
section 508 and section 5 to dispose of ships on such a negotiated basis. 
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[B-149203] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Maximum Limitation 


Although retired members of the uniformed services holding civilian positions 
and receiving a combined annual rate of compensation and retired pay in 
excess of the $10,000 limitation in section 212 of the Economy Act of 1932, 
5 1).8.C. 59a, are required to have an appropriate reduction made in their retired 
pay, under the Schuyler and Dellinger cases (Ct. Cl. No, 548-58, Jan. 20, 
1960, and Ct. Cl. No. 83-61, May 9, 1962) if the total compensation and retired 
pay actually received during the calendar year amounts to less than $10,000 
the amounts withheld may be paid to the member, provided that the $10,000 
limitation is not exceeded, and that payment is not determined until the end 
of the calendar year. Overrules 40 Comp. Gen. 193; 12 id. 256; B—144150, Oct. 
18, 1960, and B-144640, Jan. 3, 1961, and modifies 388 Comp. Gen. 774. 


wa John A. Rapp, United States Marine Corps, August 2, 

By first endorsement dated June 12, 1962, the Commandant of the 
Marine Corps forwarded your letter of June 7, 1962, requesting a 
decision whether Major Louis S. Frazier, Jr., 042554, U.S. Marine 
Corps, retired, may be paid the sum of $450.24 withheld from his 
retired pay during the period September 14, 1961, through November 
30, 1961, under the provisions of section 212 of the Economy Act of 
June 30, 1932, as amended, 5 U.S.C. 59a. The request for decision 
was assigned No. DO-MC-657 by the Department of Defense Military 
Pay and Allowance Committee. 

It is reported that Major Frazier was transferred from the Regular 
Marine Corps to the temporary disability retired list, U.S. Marine 
Corps, on March 1, 1961, under 10 U.S.C. 1202, with entitlement to 
retired pay at the rate of $472.50 per month, or $5,670 per year. He 
was not retired for disability incurred in combat with an enemy of 
the United States or caused by an instrumentality of war. 

It is further reported that on September 14, 1961, Major Frazier 
was employed by the Naval Supply Depot, Mechanicsburg, Pennsy]- 
vania, as a civilian employee on a full-time basis at an annual salary 
of $6,435, and that he continued in this employment at the same salary 
through December 31, 1961. Effective December 1, 1961, Major 
Frazier’s retired pay was reduced by $275 per month because of his 
having been awarded disability compensation in that amount by the 
Veterans Administration. During the period September 14, 1961, 
through November 30, 1961, the officer’s combined annual rate of re- 
tired pay ($5,670) and compensation from the civilian position 
($6,435) exceeded the combined annual rate of compensation ($10,000) 
specified in 5 U.S.C. 59a(a) by $2,105, or a monthly rate of $175.42. 
Therefore, the officer’s retired pay was reduced at the monthly rate of 
$175.42 for this period, or in a total sum of $450.24. However, the 
officer’s compensation as a Government employee and his retired pay 
amounted to less than $10,000 for the calendar year 1961. 
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Section 212 of the Economy Act of June 30, 1932, as amended, 5 
U.S.C. 59a, provides, in pertinent part, as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or 
on account of services as a commissioned officer in any of the services men- 
tioned in title 37, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $10,000; and when the retired pay 
amounts to or exceeds the rate of $10,000 per annum such person shall be en- 
titled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term “retired pay” shall be con- 
strued to include credits for all service that lawfully may enter into the compu- 
tation thereof. 

(b) This section shall not apply to any person whose retired pay, plus 
civilian pay, amounts to less than $10,000: Provided, That this section shall 
not apply to any regular or emergency commissioned officer retired for dis- 
ability (1) incurred in combat with an enemy of the United States, or (2) 
caused by an instrumentality of war and incurred in line of duty during a 
period of war (as that term is used in chapter 11 of Title 38). 


In 40 Comp. Gen. 193 it was held, in pertinent part, as follows 
(quoting from the syllabus) : 

The rule with respect to the application of the dual compensation restriction 
in section 212 of the Economy Act of 1932. 5 U.S.C. 59a, that the annual rate 
of compensation and retired pay is controlling rather than the total amount 
of combined pay will continue to be followed pending a clarification of the 
holding in Schuyler v. United States, Ct. Cl. No. 548-58, January 20, 1960, 
in which the court authorized a refund of retired pay to a retired Navy officer 
whose actual combined civilian compensation as a consultant and retired 
pay based on a particular calendar year was less than $10,000—the limitation 
in the act—but did not indicate the basis for the selection of a calendar year 
instead of an employment year and what action would be taken in cases where 
the combined amount exceeded the limitation. 

In the case of Olin F. Dellinger v. United States, Ct. Cl. No. 83-61, 
decided May 9, 1962, the court considered the rights of a retired Reg- 
ular Air Force officer to retired pay withheld from him pursuant to 
5 U.S.C. 59a. The officer there involved received retired pay beginning 
February 1, 1957, and was employed by the Post Exchange at Parks 
Air Force Base as a civilian from July 11, 1957, to July 12, 1958. The 
retired pay and civilian compensation received by him during each of 
the calendar years 1957 and 1958 amounted to less than $10,000. How- 
ever, during the employment year beginning July 11, 1957, and end- 
ing July 10, 1958, the total amount of retired pay and civilian com- 
pensation received by the officer for that year exceded the $10,000 
limitation by $1,553.30. The court held that, while the issue was 
not free from doubt, it was of the opinion that “the appropriate 
period of time intended to be used for the purpose of applying the 
restriction of the Act is a calendar year.” In Garret L. Schuyler 
v. United States, 148 Ct. Cl. 479, the court’s view of the matter 
was that when both paragraphs (a) and (b) of 5 U.S.C. 59a 
“are read together and interpreted together it becomes clear that it 
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was the intention of the Congress to make the statute inapplicable to 
cases where the actual civilian pay plus retired pay amounts to less 
than $10,000.” Your question is whether you may apply the Schuyler 
and Dellinger decisions to the case of Major Frazier. 

The limitation in 5 U.S.C. 59a(a) has reference specifically to the 
combined annual rate of compensation from the civilian position and 
retired pay. In applying that provision in the past it was the annual 
rate of compensation and retired pay that controlled, irrespective of 
the total amount of civilian compensation and retired pay received 
during the year or fraction thereof. It is our view that, as in the 
past, an appropriate reduction is required to be made in cases involv- 
ing a combination of annual civilian compensation and retired pay 
at a rate in excess of $10,000. It is understood that the current ad- 
ministrative practice is to make reductions on that basis and we find 
nothing in the decisions in the Schuyler and Dellinger cases which 
warrants any change in that practice. However, those decisions ex- 
tend to an officer the right to payment of the retired pay withheld 
from him if the total amount received during a calendar year as com- 
pensation as a Government civilian employee and retired pay payable 
to him as an officer amounts “to less than $10,000;” provided that the 
amount of such payment plus the total amount previously received 
during the particular calendar year as compensation as a civilian em- 
ployee and retired pay as an officer may not exceed $10,000. A right 
to payment under those decisions can be determined only at the end 
of the calendar year involved (or at time of the officer’s death) and 
hence, those decisions may be given effect only as to a past calendar 
year. 

We have decided to accept and follow the court’s decisions in the 
Schuyler and Dellinger cases as a precedent for retroactive payment 
of retired pay (in addition to civilian compensation) in those cases 
where the retired officer is determined to be entitled to the amount of 
retired pay withheld from him during a calendar year because the 
total amount received for that year as compensation as a Government 
civilian employee and retired pay as an officer is less than $10,000. 
Therefore, if otherwise correct, the proposed payment to Major 
Frazier of the retired pay withheld from him is authorized. 


[B-149422] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Nonappropriated Fund Positions 


In the determination of the applicability to the double compensation restriction 
in section 212 of the Economy Act of 1932, 5 U.S.C. 59a, to a Navy officer retired 
for disability who is employed as head football coach by the Air Force Academy 
Athletic Association, a nonprofit affiliated organization operated under delegated 
authority by the Superintendent of the Air Force Academy “under the general 
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supervision of the Chief of Staff, (nited States Air Force,” the test is not 
whether the compensation as coach is paid from appropriated funds but whether 
the position is an office or position “under the United States Government” ; 
therefore, in view of the organization and supervision of the Association under 
officers of the Air Force, the position of football coach is to be considered an 
appointed one “under the United States Government” subject to the double com- 
pensation restriction and the retired officer is not entitled to retired pay when his 
compensation as coach is in excess of the $10,000 limitation in the 1932 act. 


To Commander M. M. Alexander, Department of the Navy, August 
3, 1962: 

By second endorsement dated July 11, 1962, the Comptroller of the 
Navy forwarded your letter of June 18, 1962, requesting a decision 
whether in view of the limitations in section 212 of the Economy Act 
of June 380, 1932, Ch. 314, 47 Stat. 416, as amended, 5 U.S.C. 59a, Lieu- 
tenant (jg) Benjamin S. Martin, USN, retired, 447677, is entitled 
to receive his retired pay in addition to salary as a civilian employee. 
Your request for decision was assigned submission No. DO-N-662 by 
the Department of Defense Military Pay and Allowance Committee. 

It is reported that on August 1, 1949, Lieutenant Martin was trans- 
ferred to the retired list by reason of physical disability pursuant to 
34 U.S.C. 417 (1946 Ed.). The Office of The Judge Advocate Gen- 
eral of the Navy has determined that the disability for which he was 
retired was neither combat incurred with an enemy of the United 
States nor caused by an instrumentality of war so as to exempt him 
from the restrictions of section 212 of the Economy Act. It is further 
reported that since February 1, 1958, the officer has been employed as 
head football coach by the United States Air Force Academy Athletic 
Association, United States Air Force Academy, Colorado, and that 
his present annual salary is $16,500. It is assumed that such salary 
is paid from nonappropriated funds. Because of his disability re- 
tirement, the officer is exempt from the dual office restrictions con- 
tained in the act of July 31, 1894, Ch. 174, 28 Stat. 205, as amended, 
5 U.S.C. 62. 

Section 212 of the Economy Act provides that after June 30, 1932, 
no person holding a civilian office or position “under the United States 
Government” shall be entitled, during the period of such incumbency, 
to retired pay from the United States for or on account of services 
as a commissioned officer of the uniformed services at a rate in excess 
of an amount which, when combined with the annual rate of compen- 
sation from such civilian office or position, makes the total annual rate 
from both sources more than $10,000. 

It has been held that the term “office or position” as used in the 1932 
law has a broader meaning than the term “office” as used in the 1894 
law. While employment by nonappropriated fund activities, such as 
post exchanges and officers’ messes, is not considered to be within the 
purview of the term “office” as used in the 1894 law, such employees 
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consistently have been held to occupy an “office or position” under the 
United States Government as that term is used in the dual compensa- 
tion provisions of the 1932 law. See 36 Comp. Gen. 309. In this 
connection, by memorandum dated September 28, 1954, the Secretary 
of the Air Force authorized the Superintendent of the United States 
Air Force Academy to form an Air Force Academy Athletic Associa- 
tion which should be an unincorporated, nonprofit Academy affiliated 
membership organization, that is, a nonmilitary “activity of the De- 
partment of the United States Air Force.” The Association was desig- 
nated as an “Operating Agency” through which the Superintendent of 
the United States Air Force Academy would exercise control over the 
participation of the cadets of the Air Force Academy in intercollegiate 
athletics. While it was stated that the Association would not be 
subject to Air Force Regulation 176-1 and related Air Force regula- 
tions and policies governing nonappropriated funds, the operation and 
supervision of the Association’s activites were delegated to the Super- 
intendent, who was made responsible therefor, with express authority 
to prescribe the organization and utilize the officials necessary for the 
management and operation of the Association and its activities, “under 
the general supervision of the Chief of Staff, United States Air Force.” 

Section 1 of the act of June 19, 1952, Ch. 444, 66 Stat. 138, 5 U.S.C. 
150k, provides, as follows: 

Civilian employees, compensated from nonappropriated funds, of the Army 
and Air Force Exchange Service, Army and Air Force Motion Picture Service, 
Navy Ship’s Stores Ashore, Navy exchanges, Marine Corps exchanges, Coast 
Guard exchanges, and other instrumentalities of the United States under the 
jurisdiction of the Armed Forces conducted for the comfort, pleasure, content- 
ment, and mental and physical improvement of personnel of the Armed Forces, 
shall not be held and considered as employees of the United States for the pur- 
pose of any laws administered by the Civil Service Commission or the provisions 
of the Federal Employees’ Compensation Act, as amended: Provided, That the 
status of these nonappropriated fund activities as Federal instrumentalities shall 
not be affected. 

The legislative history of the act of June 19, 1952, shows that the act 
was passed because the Civil Service Commission believed that, in view 
of the decision in the case of Standard Oil Company of California v. 
Johnson, 316 U.S, 481 (1942), it would be “necessary to consider per- 
sons employed in these activities as Federal employees and subject to 
the usual personnel laws.” See Senate Committee on Post Office and 
Civil Service Report No. 1206, to accompany S. 1828, 82d Congress. 
The 1952 act clearly implies that employees of the instrumentalities 
there mentioned are civilian employees of the United States for the 
purpose of laws other than those there listed. 

While the fact that an officer or employee is not paid from appro- 
priated funds may be an indication of a non-Federal employment 
status, it has been held that the application of section 212 of the 
Economy Act is not dependent upon whether the compensation of the 
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civilian position is paid from appropriated funds, the controlling test 
being whether the civilian office or position so held is, in fact, an office 
or position “under the United States Government.” See 24 Comp. 
Gen. 771; 26 éd. 122 and 33 id. 302. Cf. United States v. Forfari, 268 
F. 2d 29 (1959), certiorari denied, 361 U.S. 902. 

In the light of the provisions of the memorandum dated Septem- 
ber 28, 1954, there appears to be no basis for a conclusion other than 
that the civilian position in question is an appointive one “under the 
United States Government” and, therefore, is within the purview of 
section 212 of the Economy Act. It appearing that the civilian com- 
pensation paid to Lieutenant Martin for the period February 1, 1958, 
to May 31, 1962, was in excess of the $10,000 per annum limitation 
prescribed by section 212, he was not entitled to the retired pay paid 
to him. 

Your question is answered in the negative. 


[B-148191] 


Maritime Matters—Subsidies—Eligibility—After Acquired Vessels 


The maiden voyage of a newly acquired vessel on a subsidized trade route prior 
to the action of the Maritime Subsidy Board amending the operating-differential 
subsidy contract to assign the vessel to the route does not make the operator 
eligible for the payment of an operating-differential subsidy, the contract re- 
quiring prior approval of the vessel assignment to the subsidized route for 
subsidy eligibility, and the subsequent amendment of the agreement having no 
retroactive application to the first voyage of the vessel, the Board expressly 
disclaiming any intention to subsidize the vessel prior to voyage No. 2 by 
approving the vessel for an operating-differential subsidy commencing only with 
the second voyage of the vessel. 


To the Secretary of Commerce, August 7, 1962: 


Reference is made to letter dated February 13, 1962, from the 
General Counsel, Department of Commerce, requesting our opinion 
whether the Department of Commerce has the authority to approve 
payment of operating-differential subsidy for voyage No. 1 of 
the vessel African Gulf, owned and operated by Farrell Lines Incor- 
porated, on a so-called retroactive basis. 

It is reported that on August 1, 1961, Farrell applied to the former 
Federal Maritime Board for prior approval to purchase a C-2 pri- 
vately owned American-flag vessel to be assigned to its subsidized 
service to West Africa on trade route No. 14, service 1, and for an 
increase in the maximum number of subsidized sailings authorized 
for that trade route in its operating-differential subsidy contract No. 
FMB-64. By letter dated September 28, 1961, the Acting Maritime 
Administrator authorized Farrell to purchase the vessel and to pay 
for it from its Capital Reserve Fund, but withheld approval action 
concerning the introduction of such vessel into its subsidized service. 
Subsequently, by letter dated December 12, 1961, Farrell was notified 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 77 


that on December 8, 1961, the Maritime Subsidy Board had approved 
the assignment of the S.S. African Gulf to trade route No. 14-1 as 
a subsidized vessel effective upon the commencement of the loading of 
cargo on its voyage No. 2. 

Your General Counsel advises that pursuant to the provisions of 
Section 7.02, Department of Commerce Order No. 117, Farrell has 
requested you to review the Board’s action as it related to the denial 
of the application for payment of operating-differential subsidy on 
the vessel’s voyage No. 1; and, as a consequence, the Board thereafter 
set forth the basis for its denial of subsidy on this voyage, which was 
essentially for the reason that it lacked authority to award subsidy 
retroactively on a voyage begun prior to the date on which the Board 
took its official action authorizing the amendment of the operating- 
differential subsidy contract to include assignment of the newly 
acquired vessel to subsidized trade route No. 14-1. Among other 
reasons, we are informed that as a basis for the position of the Board 
reference was made to our decision dated October 10, 1956, reported 
in 36 Comp. Gen. 291, wherein we expressed the view that payment. 
of subsidy in that case could be authorized for past voyages, subject 
to certain conditions set forth therein. In view thereof, it is stated 
that authoritative disposition of the question now pending requires 
consideration of our 1956 decision and a determination whether that 
decision can be accepted as authority for the payment of subsidy for 
any period prior to the date the necessary statutory findings and de- 
terminations are made. 

In our opinion dated October 10, 1956, referred to above, there 
was presented the question whether the Merchant Marine Act, 1936, 
as amended, 46 U.S.C. 1101, authorized the then Federal Maritime 
Board to pay operating-differential subsidies on the operation by the 
American Export Lines, Inc., of the S.S8. Zndependence and the S.S. 
Constitution on certain cruises or voyages extended beyond their 
regular ports of call in the western Mediterranean, as then provided 
in its operating-differential subsidy contract No. FMB-1, to ports in 
the eastern Mediterranean on trade route 10 and to southwest Asia on 
trade route 18. That case involved a situation wherein American 
Export Lines, Inc., by letter dated January 25, 1954, requested an 
amendment of its operating-differential subsidy agreement to include 
cruises of the S.S. Jndependence and the S.S. Constitution and to 
provide for the payment of subsidy on a 1954 cruise to India, and 
on similar cruises in subsequent years. The application of January 
25, 1954, was amended by letter dated May 28, 1954, in which Ameri- 
can Export Lines, Inc., made a new request that its subsidy agreement 
be amended to make clear that such agreement included as subsidized 
services any future extended voyages or cruises operated by the 
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S.S. Independence or the S.S. Constitution in the general area of trade 
route Nos. 10 and 18, and such other areas as might be agreed upon, 
but withdrew its request for subsidy on the portion of the 1954 cruise 
of the S.S. Jndependence on trade route No. 18 between the eastern 
Mediterranean and India. 

By letter dated May 3, 1956, the Federal Maritime Board advised 
this Office that prior to each of the extended voyages American Ex- 
port Lines, Inc., received a letter from the Maritime Administration 
in which permission was granted to perform one round voyage to 
the eastern Mediterranean area with the S.S. Jndependence in some 
years, and with the S.S. Constitution in other years. Prior to August 
17, 1953, the letters granting such permission referred to the round 
voyage as a subsidized round voyage, and contained a provision that 
“if the Federal Maritime Board shall so determine, subsidy payments 
shall be adjusted in such manner as may be required * * *.” In 
1953, the letter granting the permission contained a provision that 
“subsidy shall become payable for this operation only in the event the 
Federal Maritime Board later makes all the findings and determina- 
tions required by Section 601 of the Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1171, and then only in such amount and under 
such ‘conditions as the Board shall determine to be appropriate and 
consistent with all of the provisions of the Act; and further provided 
that if the Federal Maritime Board shall so determine, subsidy pay- 
ments shall be adjusted in such manner as may be required * * *.” 
The letters of permission in later years followed substantially the 
letter of 1953. 

The Federal Maritime Board subsequently made all the required 
findings and determinations under section 601 of the act, and ap- 
proved (1) the payment of subsidy on the round voyages (one each 
year) by American Export Lines, Inc., to the eastern Mediterranean 
area with the S.S. /ndependence in 1951, 1952, 1954 and 1955, and 
with the S.S. Constitution in 1953, and (2) the amendment of con- 
tract No. FMB-1 so as to provide for payment of subsidy on one sim- 
ilar voyage per year if made with either of said vessels beginning 
with the calendar year 1956. We also were informed that American 
Export Lines, Inc., in making each of these voyages during the years 
1951 to 1954, inclusive, encountered substantial foreign flag competi- 
tion from the Norwegian-flag vessel Oslofjord and the British-flag 
vessel Britannic; and in 1955 substantial foreign flag competition was 
provided by the Panamanian-flag vessel Atlantic of the Home Line. 
In addition to the foreign flag competition during these years with 
respect to the vessels specifically named, there was substantial foreign 
flag competition from other foreign flag passenger and combination 
vessels operated during the same years in liner services paralleling 
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the regular route of the S.S. Jndependence and the S.S. Constitution 
and beyond to the eastern end of the Mediterranean. At that time it 
was determined that the Government’s recapture position would be 
enhanced if the financial results for the operations of these voyages 
beyond their regular service requirement as set forth in contract No. 
FMB-1 were included in subsidy accounting for reserve and recap- 
ture purposes. In other words, the operation of these vessels on 
extended voyages during the slack season produced better financial 
results than would have béen realized had the vessels been confined 
within the limits of their regular service to the west coast of Italy. 
It was further felt that, since even without having made these ex- 
tended voyages, the S.S. Jndependence and the S.S. Constitution 
would have been engaged in performing their regular contract serv- 
ice requirements for 365 days during each year, the Government’s 
subsidy payments with respect to these voyages for those years were 
not increased and, accordingly, the increased revenue to American 
Export Lines, Inc., enhanced the Government’s chances of recaptur- 
ing a portion of the subsidy it might pay to this operator. In the 
light of these circumstances, our views were requested whether the 
Federal Maritime Board might (1) legally pay subsidy with respect 
to the extended operations of the above-described voyages during the 
years 1951 to 1955, inclusive, and (2) amend contract No. FMB-1 
so as to provide for the payment of subsidy on the extended portions 
of such voyages made by the said vessels beginning with the calendar 
year 1956. 

Based upon these and other facts involved in this particular case, 
we concluded that if, in addition to the reported findings and deter- 
minations by the Board under section 601 of the act, the Adminis- 
trator determined that the operation of a minimum of one extended 
voyage by the S.S. Jndependence or the S.S. Constitution per annum 
on established trade routes 10 and 18 provided a passenger service 
of sufficient “frequency and regularity” to furnish “adequate, regular, 
certain, and permanent service,” we perceived no legal basis upon 
which we could object to the payment of subsidy with respect to the 
subject past voyages or to an amendment of the contract to pro- 
vide subsidy on the future voyages. 

In summary, therefore, and in the light of the special facts and 
circumstances in that particular case, our decision interposed no 
objection to the extended voyages, taking special cognizance of the 
reported facts that (1) since there was not involved the addition to 
the subsidy contract of another vessel such extensions did not increase 
the subsidy payable and (2) there was involved the matter of voyages 
made pursuant to prior permission to extend the operation of subsi- 
dized vessels which already were covered by a subsidy contract. 
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Aside from this, the decision did not and did not intend to suggest an 
intention to approve the payment of operating-differential subsidy 
generally to an applicant for a period prior to the necessary authoriz- 
ing action by the Board. 

In the instant case, however, it is noted that Article II-37 of the 
Operating-Differential Subsidy Contract No. FMB-64, between the 
Federal Maritime Board and Farrell Lines Incorporated specifically 
provides as follows: 


II-37. Subsidized vessel(s) ; Sailings. (a) The term “subsidized vessel(s)” 
shall include any vessel listed in this agreement until and unless it is perma- 
nently withdrawn from the subsidized service(s), route(s), or line(s). If 
temporarily withdrawn, it shall be considered a subsidized vessel except to the 
extent otherwise stipulated by the United States in its conditions of withdrawal. 
Unsubsidized voyages performed by any other vessel, which with prior approval 
of the United States operates in the subsidized service, shall be considered 
“excess voyages” within the meaning of Article II-21(g) of this agreement. 
[Italics supplied.] 


In our opinion, this section of the contract is clear and unambigu- 
ous and, in view thereof, we must concur in the position of the Board 


that in accordance with these provisions it was necessary for the ves- 


sel to be added to the agreement as a subsidized vessel in order to be 
eligible for payment of subsidy; otherwise, the voyage must be re- 
garded as merely an “excess voyage” by “any other vessel.” 

As stated above, the record indicates that, in response to Farrell 


Line’s letters of August 1 and September 18, 1961, the then Acting 
Maritime Administrator on September 28, 1961, advised the appli- 


cant, in pertinent part, as follows: 

This letter will serve as approval under Article II-27(b) of your Operating- 
Differential Subsidy Agreement, Contract No. FMB-—64 to purchase the vessel 
and to pay for it from your Capital Reserve Fund, but is not to be construed as 
an approval by the Maritime Subsidy Board of your pending request for addi- 
tional sailings on Trade Route No. 14, Service 1 or the introduction of this ship 
into your subsidized service. When the Maritime Subsidy Board takes action 


on your pending request for additional sailings, you will be advised. [Italics 
supplied.] 


We are not unmindful of the fact that on September 18, 1961, Far- 
rell Lines Incorporated advised the Administration of its desire to 


operate the new vessel in early October, and we have noted its tele- 
gram dated October 4, 1961, requesting that the vessel be introduced 
in the operating-differential subsidy contract effective as the time of 
delivery. However, notwithstanding these requests, we cannot over- 
look the official action by the Board of December 8, 1961, which was 
transmitted to Farrell Lines on December 12, and which advised, 
in pertinent part, as follows: 

B. Authorized the assignment of the SS AFRICAN GULF to Trade Route 
No. 14-1 as a subsidized vessel effective upon the commencement of the loading 
of cargo on Voyage No. 2, which voyage is scheduled to sail outbound on or 
about late December 1961, or early January 1962; provided the vessel meets 


the requirements of Article II-5 of the company’s Operating-Differential Sub- 
sidy Agreement, Contract No. FMB-64 (when it sails on Voyage No, 2), and 
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provided further that no subsidy shall be paid on the said Voyage No. 2 of the 
SS AFRICAN GULF (if such voyage commence prior to January 1, 1962) unless 
there are sufficient maximum voyages for such purpose, applicable to the cal- 
endar year 1961, after giving effect to the proposed increase of seven voyages 
per annum on a prorata basis for the year 1961 (effective as of the date of this 
action) for the operator’s subsidized service on Trade Route No. 14-1. [Italics 
supplied.] 

It is thus apparent that upon consideration of all the facts before 
it the Board, by the foregoing action, made an express disclaimer of 
any intention to subsidize the vessel prior to its voyage No. 2 or Janu- 
ary 1, 1962, whichever was later. 

In view of all the facts and circumstances, therefore, it is our 
opinion that the Board acted within the confines of the operating- 
differential subsidy agreement between the Government and Farrell 
Lines Incorporated and, in so doing, we are aware of no authority for 
the payment of operating-differential subsidy on the vessel for any 


period prior to the date of authorizing action which permitted the 
introduction of such vessel in the subsidized service. 


[B-148902] 


Appreopriations—Obligation—Contracts—Future Needs 


Although a 2-year contract for reporting services entered into by an agency 
to fill its needs beyond the fiscal year appropriation available at the time of 
the execution of the contract is not in contravention of sections 3679 and 3732, 
Revised Statutes, 31 U.S.C. 665, and 41 id. 11, prohibiting contracts in excess 
of appropriations unless authorized by law, since this type of contract does not 
obligate the Government for the future payment of money unless more than a 
certain number of copies are furnished the agency—a situation which has never 
occurred heretofore—it does represent an enforceable obligation against the 
United States, and as such is contrary to the intent of the public advertising 


statutes and section 3732, Revised Statutes, which prohibits the making of con- 
tracts “unless the same is authorized by law or is under an appropriation ade- 


quate to its fulfillment” and, therefore, the interest of the Government require 
that such contracts be limited to 1 year. 


To the Chairman, Civil Aeronautics Board, August 8, 1962: 

There is enclosed for your information copy of our decision of today 
to Ward & Paul, Inc., denying its request that the Civil Aeronautics 
Board be required to issue a new invitation for the fiscal year 1963, 
limited to 1 year, for verbatim reporting of hearings and deposi- 
tions held or taken in the United States before the Civil Aeronautics 
Board, the furnishing of transcripts thereof, and the performance of 
related services. 

As indicated in the decision the current contract (No. CAB 186 C) 
for the involved services was awarded to the CSA Reporting Corpora- 
tion for the period July 1, 1961, through June 30, 1963. In support 
of their request Ward & Paul, Inc., stated, in effect, that since the 
term of the contract spans 2 fiscal years, it conflicts with our decisions 
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holding that such contracts made under annual appropriation acts 
are prohibited as in contravention of sections 3679 and 3732, Revised 
Statutes (31 U.S.C. 665 and 41 U.S.C. 11). As pointed out, however, 
the prohibition in section 3679, Revised Statutes, has only contingent 
application to this type of contract since the contract does not involve 
the Government in obligations for the future payment of money, unless 
- more than 10 copies are furnished the Board—a situation which the 
Board has reported informally has never occurred. As further 
pointed out, the prohibition in section 3732, Revised Statutes, also has 
only contingent applicability to this type of contract, since it does not 
become a contract insofar as any obligation to pay money is concerned 
unless the contractor should furnish the Board more than 10 copies— 
a situation which as heretofore indicated has never occurred. 

While sections 3679 and 3732, Revised Statutes, and section 3735, 
Revised Statutes, 41 U.S.C. 13, do not have any immediate and certain 
applicability to this contract, it is plain that such procedure is not in 
accordance with the intent of section 3732, Revised Statutes, and the 
public advertising statutes. Section 3732, Revised Statutes, prohibits 
the making of contracts “unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment.” It has been held 
consistently that a contract depending upon an annual appropriation 
for its authority may not extend beyond the fiscal year for which the 
appropriation was made, nor obligate appropriations which had not 
been made at the time when the contract was entered into. 6 Comp. 
Gen. 295; 9 id. 6; 32 id. 565; 36 id. 683; 37 id. 60. Under this statute 
contracts cannot be entered into which will continue as binding obliga- 
tions beyond the lifetime of the appropriation under which they are 
made. As previously indicated this statutory prohibition has only 
contingent applicability to this type of contract for the reasons 
heretofore stated. There can be no question, however, that the 
contract, representing as it does an enforceable obligation against the 
United States, is contrary to the intent of section 3732, Revised Stat- 
utes, in that the subject matter of the contract concerns the Board’s 
needs and requirements spanning 2 fiscal years whereas the usual 
appropriations for the Board’s necessary expenses are on a fiscal year 
basis. 

It is understood that the purpose of the 2-year contract was 
to eliminate the cost of readvertising. We are fully appreciative 
of the desire to eliminate unnecessary and useless expenditures wher- 
ever possible but such consideration should not be invoked where 
it operates to defeat the intent of section 3732, Revised Statutes, and 
the public advertising statutes. Even though sections 3679 and 3732, 
Revised Statutes, have only contingent applicability to contracts for 
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services such as here involved, it would appear that the interests of 
the Government as well as the industry would best be served by 
limiting such contracts to 1 fiscal year. Otherwise, if a contract 
properly could be executed for a 2-year period under the justifica- 
tion indicated, for the same reason, contracts could be executed for 
unlimited terms, a situation which experience has shown would not 
be in the best interests of the Government or the industry. 

Since the award in this instance was made under the impression 
that it was not legally or otherwise objectionable our Office will inter- 
pose no objection to completion of the contract term. It is requested, 
however, that the matter be called to the attention of the contract- 
ing officer in order to avoid recurrence of this procedure. 


[B-148948] 


Pay——Withholding—Debt Liquidation—Discretionary Authority 


The discretionary authority vested in the secretaries of the military depart- 
ments in 10 U.S.C. 2772 to withhold part of the pay and allowances of military 
officers for debts to the United States for which they are accountable applies only 
where there is no admission of the debt or a judgment of a court; therefore, 
in the case of an accountable officer who admits a debt or is subject to a judg- 
ment of a court, it is mandatory that the total compensation be withheld until 
the debt is satisfied. 


Pay—Withholding—Debt Liquidation—Admission of Debts 


An admission of indebtedness within the meaning of 10 U.S.C, 2772, for the 
mandatory withholding of the pay of a military officer in arrears to the United 
States, is a statement—oral or written—by the debtor accountable officer 
acknowledging the arrearage in his accounts, and it is sufficient if the officer 
signs a written statement concerning the arrearage, duly witnessed or acknowl- 
edged before a person authorized to administer oaths or other person desig- 
nated by the Secretary concerned, or otherwise of unquestioned authenticity, 
but if the admission is oral and the accountable officer refuses to sign a duly 
witnessed written admission, the certificate of a commissioned officer that the 
accountable officer clearly and unequivocally admitted the shortage would 
be sufficient ; however, if the oral admission is not clear and unequivocal, with- 
holding of his pay is not authorized. 


Pay—Withholding—Debt Liquidation—Judgment of a Court 


The “judgment of a court” in 10 U.S.C. 2772 to authorize the withholding of 
the pay of a military accountable officer for debts due the United States evi- 
denced by a judgment means the initial judgment issued after the officer has 
had an opportunity in court to contest its existence and validity, rather than 
a judgment upon which final appellate action has been completed or the time 
for appeal expired; therefore, withholding of pay to satisfy such a judgment is 
authorized when the judgment is first entered. 


Pay—Withholding—Debt Liquidation—Judgment of a Court 


An action of a court-martial which infers that a military officer is indebted 
to the United States for public funds for which he is accountable is not a 
“judgment of a court” as used in 10 U.S.C. 2772 to authorize the withholding 
of the pay of the officer in satisfaction of the judgment for the reason that 
the jurisdiction of a court-martial is limited to offenses of a criminal rather 
than civil nature and court-martials do not enter judgments but instead make 
findings and impose sentences. 
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Pay—Withholding—Debt Liquidation—Pay v. Allowances 


The “compensation” of an officer who is in arrears to the United States which 
is authorized to be stopped by 5 U.S.C. 82 means only the pay proper of the 
military officer and not his rental or subsistence allowances, and, therefore, 
the total compensation required to be withheld upon special order issued 
in the discretion of the Secretary of the military department concerned in 
10 U.S.C. 2772 is limited to pay as distinguished from allowances. 


Pay—Withholding—Debt Liquidation—Status Change 


Under 5 U.S.C. 82 which states that “no money” shall be paid to any person 
for his “compensation” who is in arrears to the United States, the compensation 
subject to withholding is not limited to remuneration received as an incident 
to the position held when the arrearages occurred, and, therefore, the fact that 
an individual who becomes indebted while serving as a civilian deputy to a 
disbursing officer is later called to active military duty as an officer does not 
affect application of the statute, as restricted by 10 U.S.C. 2772, but whether 
the stoppage of his military pay is total or partial is dependent on whether the 
arrearage is admitted by the officer or shown by a judgment of a court, in 
which case it would be total, or is effected by order of the Secretary con- 
cerned, in which case it would be total or partial as indicated in such order. 


To the Secretary of Defense, August 8, 1962: 

Reference is made to the letter of May 17, 1962, from the Assistant 
Secretary of Defense (Comptroller) requesting our decision on six 
questions set forth in Committee Action No. 302 of the Military 
Pay and Allowance Committee, Department of Defense, as follows: 


(1) Is it mandatory under 10 U.S.C. 2772 to withhold total compensation 
of an officer who is a “person ... who is in arrears to the United States” 
(within the meaning of said language as set forth in Section 1766, Revised 
Statutes, 5 U.S.C. 82) when: (a) the officer has admitted the indebtedness or 
(b) the indebtedness is shown by the judgment of a court? 

(2) What constitutes an admission of indebtedness for the purpose of 10 
U.S.C, 2772? 

(3) Does the “judgment of a court” referred to in 10 U.S.C. 2772 mean an 
initial judgment or only a judgment upon which final appellate action has been 
completed or the time for appeal has expired? 

(4) Does “judgment of a court” referred to in 10 U.S.C. 2772 include a con- 
viction by court martial, assuming an “indebtedness” could be inferred from 
the record of the court martial? 

(5) If question number (1) is answered in the negative does the Secretary 
of the Service concerned have discretion to provide for installment liquidation 
of the indebtedness and (b) to authorize installment liquidation from pay or 
allowances or both? 

(6) Does a change in the status of the indebted person subsequent to creation 
of the indebtedness affect application of the statutes? i.e., Suppose an individual 
becomes indebted to the United States by virtue of service as a civilian deputy 
to a disbursing officer. Does the fact that he later is called to active duty 
as an officer modify, prevent, or otherwise affect application of 10 U.S.C, 2772? 


Section 1766, Revised Statutes, 5 U.S.C. 82, provides as follows: 


No money shall be paid to any person for his compensation who is in arrears 
to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. In all cases where the pay or salary of any 
person is withheld in pursuance of this section, the General Accounting Office, 
if required to do so by the party, his agent or attorney, shall report forthwith 
to the Attorney General the balance due; and the Attorney General shall, within 
sixty days thereafter, order suit to be commenced against such delinquent and 
his sureties. 
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Section 2772, Title 10, U.S.C., provides as follows: 


The pay of an officer of the Army, Navy, Air Force, or Marine Corps may be 
withheld, under section 82 of title 5, only for an indebtedness to the United 
States admitted by the officer or shown by the judgment of a court, or upon a 
special order issued in the discretion of the Seeretary of the military depart- 
ment concerned. 

It is pointed out in the discussion set forth in Committee Action 
No. 302 that in decision 37 Comp. Gen. 344 we stated that the provi- 
sions of 5 U.S.C. 82 apply to all persons to whom public funds are 
duly entrusted and who fail to account for such monies satisfactorily. 
That is, the statute is not limited to “contractors or disbursing offi- 
cers,” but applies to enlisted members, officers, and civilian employees 
as well if they have been duly entrusted with public funds for which 
they are required to account. The discussion further points out that 
we also stated in 37 Comp. Gen. 344 that the provisions of 10 U.S.C. 
2772 restrict the application of 5 U.S.C. 82 as to “officers” of the Army, 
Navy, Air Force, and Marine Corps; that an “officer” for this purpose 
is defined in 10 U.S.C. 101(14) and means “commissioned or warrant 
officer”; that the provisions of 10 U.S.C. 2772 do not restrict applica- 
tion of 5 U.S.C. 82 in the case of civilian employees and enlisted 
persons who otherwise fall within the provisions of 5 U.S.C. 82. It 
is further noted in the Committee Action (see 37 Comp. Gen. 344) 
that the Secretary of the Department concerned may in his discretion 
authorize installment liquidation in applying 10 U.S.C. 2772 to the pay 
of officers who would otherwise be subject to total withholding under 
5 U.S.C. 82. 

The Committee Action notes that the legislative history of the act 
of July 10, 1952, Ch. 654, 66 Stat. 575, states that that amendment 
“would authorize the Secretary, at his discretion, to withhold part 
of the officer’s pay and at the same time allow payment as might be 
required for the subsistence and personal welfare of the officer and his 
dependents.” See page 2 of H. Rept. No. 2180 on H.R. 6601, 82d 
Congress, which became the 1952 act, and page 2 of S. Rept. No. 1864 
on S, 2727, 82d Congress, an identical bill. 

Salary payments of Federal employees may be withheld by way of 
set-off when the debt due the United States is liquidated and undis- 
puted (Gratiot v. United States, 15 Pet. 336 (1841)), cited with ap- 
proval in the case of United States v. Munsey Trust Co., 332 U.S. 234, 
239 (1947), in the final settlement of accounts between an officer or 
employee and the Government upon his separation from the service, 
13 Comp. Gen. 201; 16 Comp. Gen. 547. In the absence of specific 
statutory authority, however, the current compensation (as distin- 
guished from final compensation) due a civilian employee of the Gov- 
ernment or the current pay of a member of the armed services may 
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not be withheld without his consent to liquidate general debts due the 
United States, 29 Comp. Gen. 99. 

Section 1766, Revised Statutes, 5 U.S.C. 82, which provided for 
withholding of current pay under specified circumstances was limited 
by the act of July 16, 1892, 27 Stat. 177, as amended by the act of 
July 10, 1952, 66 Stat. 575, now codified in 10 U.S.C. 2772, insofar as 
officers of the armed services are concerned, so as to authorize with- 
holding only in those cases where the indebtedness involved is ad- 
mitted by the officer or shown by the judgment of a court, or upon a 
special order issued in the discretion of the Secretary of the military 
department concerned. 

It is our opinion that the term “discretion of the Secretary” men- 
tioned in both the 1892 and the 1952 acts extends only to those situa- 
tions where the Secretary, in the absence of an admission of a debt 
or a judgment of a court, determines the existence of a debt and 
orders a withholding under section 1766, Revised Statutes. Thus, the 
discretionary application of section 1766, Revised Statutes, authorized 
in 10 U.S.C. 2772 would not be authorized where there is an admission 
of a debt or a judgment of a court in the case of an accountable officer. 

Question 1 is answered in the affirmative. 

An admission of indebtedness within the meaning of the provisions 
of 10 U.S.C. 2772 is a statement by the accountable officer acknowl- 
edging the existence of an arrearage in his accounts and may be oral 
or written. We think that an admission is sufficient if the accountable 
officer signs a written statement concerning the arrearage that is duly 
witnessed or acknowledged before a person authorized to administer 
oaths or other person designated by the Secretary concerned, or is 
otherwise of unquestioned authenticity. Where the admission is oral 
only and the accountable officer refuses to sign a duly witnessed writ- 
ten admission, we think that the certificate of a commissioned officer 
that the accountable officer clearly and unequivocally admitted the 
shortage would be sufficient. If the oral admission is not clear and 
unequivocal, however, the withholding of his pay would not be 
authorized. 

Question 2 is answered accordingly. 

The reliance upon a judgment of a court, in substantiation of an 
officer’s indebtedness under 10 U.S.C. 2772, is based upon the deter- 
mination of the existence and the amount of the debt after the officer 
has had an opportunity in court to contest its existence and validity. 
Withholding on this basis is authorized when the judgment is first 
entered. 

Question 3 is answered accordingly. 

The jurisdiction of courts-martial is limited to offenses of a crim- 
inal nature. They do not enter judgments as such, but rather make 
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findings and impose sentences on persons subject to their jurisdiction. 
It is not the function of courts-martial to make findings of a civil 
nature, and there is nothing in the language of 10 U.S.C. 2772, to 
suggest that the Congress intended to use the word “judgment” in 
the statute in other than the usual sense. Accordingly, it is our 
opinion that no action of a court-martial constitutes a “judgment” 
within the meaning of section 2772. 

Question 4 is answered in the negative. 

Question 1 having been answered in the affirmative, no answer is 
required to the first part of question 5. Respecting part (b), as to 
whether the discretion of the Secretary to authorize installment liqui- 
dation of an indebtedness extends to pay or allowances or both, it has 
been held that the “compensation” of an officer who is in arrears to 
the United States, authorized to be stopped by Revised Statute 1766, 
means only the pay proper of an officer of the Army and not his rental 
or subsistence allowances, 2 Op. Atty. Gen. 420. It would therefore 
appear that the total “compensation” referred to in question 1 would 
be limited to pay as distinguished from allowances. Section 1516(1), 
Dig. Op. JAGA, 1912-1940, 711; 9 Comp. Gen. 272. Compare 29 
Comp. Gen. 99; 33 Comp. Gen. 443, and the provisions of 5 U.S.C. 46d 
and 10 U.S.C. 4837, 9837. 

The provision (5 U.S.C. 82) clearly states that “no money” shall be 
paid to any person “for his compensation” who is in arrears to the 
United States and the accounting officers of the Government have long 
held that compensation subject to withholding under those provisions 
is not limited to remuneration received as an incident to the position 
held when the arrearages occurred. 38 Comp. Gen. 731. Whether 
the stoppage of pay while serving as an officer of the military service 
in the situation posed in question 6 is total or partial is dependent 
entirely on whether the arrearage is admitted by the accountable 
officer or shown by the judgment of a court, in which case the stop- 
page necessarily would be total, or is effected pursuant to an order 
of the Secretary concerned, in which case the stoppage would be total 
or partial in accordance with the order issued in the Secretary’s 
discretion. 

Question 6 is answered accordingly. 


[B-149034] 


Military Personnel—Retired—Contracting With Government— 
What Constitutes Selling 


Over-the-counter sales transactions which result when a representative of a 
military agency goes to a business concern operated or represented by a retired 
Regular officer of the uniformed services as owner or employee to purchase an 
item needed in the conduct of the Government’s business and which do not 
involve any bid, proposal or contract, or any contract negotiations or liaison 
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activities initiated by the retired officer do not constitute selling within the 
meaning of the proscription in 5 U.S.C. 59¢ and 10 U.S.C. 6112(b), against 
receipt of retired pay by retired Regular officers engaged in selling activities 
with the military departments. 


Military Personnel—Retired—Contracting With Government— 
Services v. Sales 


Retired Regular officers of the uniformed services who are employed by, repre- 
sent, manage, or have an owner’s interest in businesses involving the repair of 
television sets, sale of public utilities and sale of meals in restaurants, are 
regarded as engaged in activities of a service nature which do not constitute 
selling as contemplated by 5 U.S.C. 59¢ and 10 U.S.C. 6112(b), which prohibit 
payment of retired pay to Regular retired officers engaged in selling, or con- 
tracting or negotiating to sell, supplies or war materials to the military depart- 
ments and, therefore, the payment of retired pay to such officers while they are 
engaged in such business activities is not precluded. 


Military Personnel—Retired—Contracting With Government— 
Management of Sales Department, Etc. 


Retired Regular officers of the uniformed services who have administrative, 
supervisory or managerial responsibility over the sales department or salesmen 
of firms doing business with the Government but who do not have any duties or 
any contacts in person, by correspondence or otherwise, involving the signing 
of bids, proposals or contracts with the military services are not regarded as 
engaged in selling activities within the meaning of 5 U.S.C. 59c and 10 U.S.C. 
6112(b), prohibiting receipt of retired pay by Regular retired officers engaged 
in selling activities with the military services. 


Military Personnel—Retired—Contracting With Government— 
Prohibited v. Other Contacts 


Retired Regular Navy officers who as employees of corporations which do busl- 
ness with the Department of the Navy, maintain lines of communication between 
the corporations and the Navy but have no authority to negotiate or execute 
sales contracts are not engaged in sales activities for the purpose of 10 U.S.C. 
6112(b), which prohibits receipt of any payment from the United States while 
engaged in selling, or contracting, or negotiating to sell, naval supplies or war 
materials to the Navy; however, should such officers initiate any contacts with 
the Navy for any of the sales activities enumerated in Department of Defense 
Directive 5500.7, implementing 10 U.S.C. 6112(b), they would be subject to the 
statute. 


Military Personnel—Retired—Contracting With Government— 
Prohibited v. Other Contacts 


Retired Regular Navy officers who, as employees of corporations doing business 
with the Navy, analyze and report on legislative or executive agency programs 
affecting company operations, attend conventions and meetings that are also 
attended by Navy representatives and have occasional direct contact with the 
Navy are regarded as engaged in activities of a general nature which are not 
for the purpose of effecting a sale to the Navy so as to be precluded by 10 
U.S.C. 6112(b) from receiving retired pay. 


Military Personnel—Retired—Contracting With Government— 
Liaison Activities 


Liaison duties performed by a retired Regular officer of the Navy in the employ 
of a corporation that does business with the Government, which duties consist 
of arranging for lodging and travel reservations, appointments and general 
assistance to visitors to and from the corporation home office and Washington, 
D.C., are not sales activities within 10 U.S.C. 6112(b), which prohibits receipt 
of any payment from the United States by retired Navy or Marine Corps officers 
engaged in selling, or contracting or negotiating to sell, naval supplies or war 
materials to the Navy; accordingly, the entitlement of such officers to retired 
pay is not affected by the performance of such duties, 
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Military Personnel—Retired—Contracting With Government— 
Liaison Activities 


The management by a retired Regular Navy officer of a local office of a company 
which does business with the Navy, while a form of liaison activity, would not 
of itself constitute selling activities as contemplated by 10 U.S.C. 6112(b), 
which prohibits receipt of any payment from the United States by a retired 
Navy or Marine Corps officer who is engaged in selling, or contracting or nego- 
tiating to sell, naval supplies or war materials to the Navy; however, should 
the officer engage in any activity as defined as selling in Department of Defense 
Directive 5500.7 issued in implementation of 10 U.S.C. 6112(b), or which other- 
wise may be viewed as sales activities, he would be subject to the statute, but 
merely replying to inquiries or to requests of Navy officials for assistance, infor- 
mation or advice is not regarded as engaging in sales activities under the statute. 


Military Personnel—Retired—Contracting With Government— 
Public Relations Activities 


Although public relations duties performed by retired Regular Navy officers for 
corporations doing business with the Navy Department, which duties result in 
the sale of the employer's products to the Navy, are selling activities within the 
prohibition in 10 U.S.C. 6112(b) against receipt of retired pay, there may be 
public relations duties which do not constitute selling; therefore, in the deter- 
mination of whether public reiations duties are proscribed by the statute, each 
case must be considered on an individual basis. 


Military Personnel—Retired—Contracting With Government— 
Foreign Government Representation 


Liaison activities of a retired Regular Navy officer with representatives of foreign 
governments are not, in the absence of something further, selling activities 
within the prohibition in 10 U.S.C. 6112(b) so as to preclude receipt of retired 
pay. 

Military Personnei—Retire€—Cortracting With Government— 
Prohibition Affecting Entire Employment 

When the activities of a retired Regular military officer in the employ of a corpo- 
ration which does business with the military agencies are considered to be within 
the provisions of 5 U.S.C. 59¢e and 10 U.S.C. 6112(b), which restrict payments from 
the United States to retired Regular officers engaged in selling, or contracting or 
negotiating to sell, supplies or war materials to the military departments, the 
prohibition against payment of retired pay, subject to the 2-year limitation 
of 5 U.S.C. 59¢ where applicable, continues during the entire period of the 


officer’s engagement in such activities and thereafter during the period covered 
by any contract resulting from such activities. 


To the Secretary of Defense, August 8, 1962: 


Reference is made to letter of May 25, 1962, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether the provisions of 5 U.S.C. 59c and 10 U.S.C. 6112(b) pre- 
clude the payment of retired pay to Regular retired officers of the 
military departments who, during the periods fixed by those statutes, 
engage in the activities discussed in Committee Action Nos. 303, 304 
and 305 of the Military Pay and Allowance Committee, Department 
of Defense, and if so, for what periods of time. 

Section 59c, Title 5, United States Code, provides as follows: 

No payment shall be made from appropriations in any Act to any officer on 
the retired lists of the Regular Army, Regular Navy, Regular Marine Corps, 
Regular Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public 


Health Service for a period of two years after retirement who for himself or 
for others is engaged in the selling of or contracting for the sale of or negotiating 
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for the sale of to any agency of the Department of Defense, the Coast Guard, 
the Coast and Geodetic Survey, and the Public Health Service any supplies er 
war materials. 


Section 6112(b) of Title 10, United States Code, provides: 


If a retired officer of the Regular Navy or the Regular Marine Corps is en- 
gaged for himself or others in selling, or contracting or negotiating to sell, naval 
supplies or war materials to the Department of the Navy, he is not entitled to 
any payment from the United States while he is so engaged. 

For the purpose of such provisions, the term “selling” is defined 
in Paragraph VI.B of Department of Defense Directive 5500.7 as 
follows: 

Selling or Contracting for Sale 

* * * For the purpose of this section, selling means (1) signing a bid, pro- 
posal, or contract, (2) negotiating a contract, or (3) contacting an officer or 
employee of the Department of Defense for the purpose of (i) obtaining or 
negotiating contracts, (ii) negotiating or discussing changes in specifications, 
price, cost allowances, or other terms of a contract, or (iii) settling disputes 
concerning performance of a contract, (4) any other liaison activity with a 
view toward the ultimate consummation of a sale even though the actual con- 
tract therefor is subsequently negotiated by another person. However, it is 
not the intent of this Directive to preclude a retired officer from accepting em- 


ployment with private industry solely because his employer is a contractor 
with the Government. 


Such definition is in line with our decisions and the decision of the 
Court of Claims in the Seastrom case. See 38 Comp. Gen. 470; 39 Comp. 
Gen. 366; 40 Comp. Gen. 511; 41 Comp. Gen. 642; George H. Sea- 
strom v. United States, 147 Ct. Cl. 453. The statutory provisions and 
the directive definition are aimed at an actual engagement in selling or 
contracting or negotiating for the sale of supplies and materials. It 
is our view that they apply only to those situations in which the retired 
officers may be considered as representing themselves or others before 
the department concerned for the purpose of the actual sale of 
property. The comments in our decisions to the effect that the statutes 
include virtually any activity surrounding the selling process have 
reference to those situations and are not intended to imply that the 
statutes have application to any other employment, or to any other 
activity of any business concern or individual. Thus, the sale of 
services and the employment of retired officers in nonsales executive 
and administrative positions have been held to be outside the purview 
of the statute. 41 Comp. Gen. 677; 41 Comp. Gen. 784. Also, the pur- 
chases by retired officers of concession rights on Governmerit property 
and actions by retired officers in response to departmental requests for 
assistance, information or advice, or in their capacity as members of 
technical and advisory organizations which offer nothing for sale are 
not proscribed by the statute. 39 Comp. Gen 751; 41 Comp. Gen. 799. 
And, as we observed in the decision of June 12, 1962, the statute and 
the regulations do not operate to isolate retired Regular officers from 
social contacts with their fellow officers or to prevent the departments 
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concerned from purchasing property from a supplier who has a retired 
Regular officer in his employ. 

The activities discussed in Committee Action No. 303 are (1) “Over- 
the-Counter Sales” involving such items as paint, small tools, air- 
craft and automotive gasoline, automotive parts and tires, lumber, 
books, and television parts, the sale of the latter generally being inci- 
dent to the repair of television sets by business concerns owned or 
represented by the retired officers; (2) “Sale of Telephone Services, 
Water, Electricity, and Gas” by public utilities; and (3) “Sale of 
Meals” by a restaurant managed, represented, or owned by a retired 
officer which, pursuant to a contract or in exchange for Government 
meal tickets, serves meals to military personnel or applicants for 
enlistment. 


It is stated that sales of the items involved in the over-the-counter 
transactions are normally not solicited by the seller and apparently 
are brought about by reason of a representative of a military agency 
or activity going by chance to make a purchase at a business estab- 
lishment which is operated or represented by a retired officer either 
as owner or employee. The retired officer does not contact the repre- 
sentative; instead the officer generally is contacted at his or his firm’s 
place of business by the representative who wishes to purchase a cer- 
tain product needed in the conduct of the Government’s business. The 
transactions are initiated by the Government, and not by the retired 
officer, at the business place selected by the Government for the 
purchase. 


While, obviously, these over-the-counter transactions result in the 
sale of supplies and materials, they do not appear to involve any bid, 
proposal or contract, or any contract negotiations or disputes, or any 
liaison activities with a view to the ultimate consummation of a sale 
and, hence, do not constitute selling as that term is defined in De- 
partment of Defense Directive 5500.7. Having in mind the purpose 
of the statutory provisions and since these transactions involve no 
activities by the retired officer beyond the routine retail clerk duties 
necessary to the consummation of a miscellaneous purchase made by 
the Government at its own election, we do not believe that such 
transactions are to be viewed as coming within the proscription of 
the statute. 


Regarding the sale and installation of parts in television sets by 
a concern which received the sets for repair, the verb “service” is 
defined in 79 C.J.S., Service or Services (page 1143), as meaning “to 
perform services of maintenance, supply, repair, installation, distribu- 
tion, etc., for or upon, as to service a car, a radio set,” and in 77 C.J.S., 
Sales (page 584), it is stated that under the Uniform Sales Act, 
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contracts for the payment of services rendered and materials used in 
the activity of rendering such services are not contracts for the sale of 
goods. It seems clear, therefore, that the supplying of the essential 
parts in the repair of television sets by a concern is incident to the 
service of repairing the set and not a “sale” of such parts as the term 
is generally understood. Likewise, it is stated in 79 C.J.S. at page 
1141 that in a somewhat different sense “the word ‘service’ signifies 
the act or means of supplying some general demand, the supply of 
needs; use; things required for use; provision, organization, or ap- 
paratus for conducting some public utility, as gas, railway, telephone, 
or water service.” Further, although holdings to the contrary are 
recognized, it appears that the greater weight of authority supports 
the view that service of food in a restaurant does not constitute a 
“sale” either at common law or under the Uniform Sales Act on the 
ground that the transfer of title to the food consumed is incidental 
to the other factors involved since a customer at a restaurant seeks 
not to make a purchase but to be served with food, frequently prepared 
to his individual liking. With the service and food go a place in 
which to eat and, usually, a table, dishes, linen, silver, waiters, etc. 

Since the repairing of television sets, supplying of public utilities 
and serving of meals in restaurants concern activities essentially of 
a service nature, retired officers who are employed by, represent, man- 
age, or have an owner’s interest in such businesses are not viewed as 
being engaged in selling supplies and materials as contemplated by 
the statutes. 

Accordingly, we hold that the provisions of 5 U.S.C. 59c and 10 
U.S.C. 6112(b) do not preclude the payment of retired pay to retired 
Regular officers of the Armed Forces while they are engaged in the 
business activities discussed in Committee Action No. 303 as outlined 
above. 

The view is expressed in Committee Action No. 304 that retired 
officers are employed in positions that may be regarded as a part of 
the selling process, and calculated to induce purchase of the employ- 
er’s product, but which involve little or no contact with Government 
officials. These cases are described as follows: 

Retired officers in this category review government announcements to deter- 
mine the products on which their firms should bid. They prepare cost studies, 
specifications, architectural drawings, and related matter necessary in develop- 
ing bids on government contracts for all types of supplies and material. They 
also prepare correspondence with military departments in connection there- 
with. Some of them are occasionally required to attend meetings with per- 
sonnel from the Armed Forces on matters relating to contracts and proposals. 


However, their participation is limited solely to acting as ‘technical advisers 
to other personnel from their companies. * * * 


Other retired officers are employed in supervisory positions by defense con- 
tractors. While they do not themselves engage directly in selling to the mili- 
tary services, other employees working under their supervision are so engaged. 
Some of the officers are responsible for the entire operations of a small 
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company. Some are responsible for all phases of their company's operations 
within an assigned geographical area. Others supervise one or a group of func- 
tions within the company organization. A few serve as sales managers, and are 
responsible for all sales activities of their firms. When direct negotiation with 
military installations or officials is necessary, it is performed by other 
personnel. * * * 


In a broad sense, every individual who is employed by a concern 
which is in the business of selling a product could be considered to be 
engaged in the selling process. For example, the advertising depart- 
ment personnel who prepare the advertising material, the accounting 
department employees who maintain the sales records and the ship- 
ping clerks who package and effect delivery of the supplies are in- 
volved in operations connected with or supporting the selling process. 
As previously stated, however, the statutory prohibitions apply to the 
officers concerned only in those situations where they may be viewed as 
representing themselves or others for the purpose of selling or con- 
tracting or negotiating to sell. Clearly employees of advertising, 
accounting and shipping departments of business concerns generally 
are not so engaged. The last sentence of the definition of “selling” 
quoted from Paragraph VI.B, Department of Defense Directive 
5500.7, would seem to exclude such employees from the scope of the 
paragraph and we do not believe that retired officers whose duties 
concern only the technical background operations of assembling, ana- 
lyzing, preparing and reporting necessary information, material, cor- 
respondence and documents for use by others are to be regarded as 
engaged in selling within the contemplation of the statutes. Nor 
do we believe that an officer who occasionally accompanies other mem- 
bers of his firm as technical adviser to meetings with Department of 
Defense personnel to discuss performance or progress or similar mat- 
ters under awarded contracts may reasonably be viewed as being en- 
gaged in selling, etc., for purposes of the statutory provisions. 
However, if the meetings are for the purpose of discussing any supply 
procurement proposals or for the purpose of negotiating or discussing 
proposed changes in any of the terms of an existing contract, the 
officer’s attendance at such meetings should, in our opinion, be re- 
garded as participation in sales activities within the purview of the 
statutes. 

It is our view that retired officers having administrative, super- 
visory or managerial responsibility over the sales department or the 
salesmen of a firm are not subject to the statutes solely because of 
their administrative, supervisory or managerial duties so long as 
such duties clearly and without exception do not involve their sign- 
ing bids, proposals or contracts to or with the services listed in the 
statutes or their contacting, in person or by correspondence or other- 
wise, any installation or official of such services for the purpose of 
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doing anything within the scope of selling as defined in Department 
of Defense Directive 5500.7. 

The questions presented by Committee Action No. 304 are answered 
accordingly. 

Committee Action No. 305 concerns officers who have been retired 
from the Navy for over 2 years and, hence, are subject only to the 
provisions of 10 U.S.C. 6112(b). The categories listed in the com- 
mittee action will be considered and answered in the order stated 
therein. 

Category 1. 

1. The maintenance of lines of communication between the corporation and 
those government agencies with which the corporation does business. In varying 
degrees, all the corporations concerned do business with the Navy. The retired 
officers concerned have no authority to negotiate contracts or to execute any 
contracts of sales. * * * in some instances their contracts of employment 
contain an injunction that they will engage in no activities proscribed by law 
or governmental regulations involving conflict of interest. Communication be- 
tween corporations and the Government may involve complexities which are 
time consuming and costly if conducted on a trial and error basis. The service 
the retired officer renders is to reduce the time and money loss factor inherent 
in the communications process. 

On the basis of such description there appears to be little basis 
for a conclusion that the activities required of the officers are sales 
activities for purposes of the statute. If, however, in maintaining the 
lines of communication between the corporation and the Department 
of the Navy the retired officer in fact initiates any contacts with the 
Navy for any of the purposes enumerated in the above-quoted pro- 
visions of Department of Defense Directive 5500.7, he would be sub- 
ject to the statute. 40 Comp. Gen. 511; 41 éd. 784, supra. 

Category 2. 

2. Analysis and reporting in relation to legislative or executive agency pro- 
grams which may affect the operations of the company. The performance 
of this function frequently requires attendance at conventions, symposiums, 
trade association committee meetings, and other activities that are also attended 
by representatives of the Navy. In some instances occasional direct contact 
with the Department of the Navy may also be necessary. 

Activities of this general nature which do not purport to be for 
the purpose of effecting a sale are not subject to the prohibition 
of section 6112(b). 41 Comp. Gen. 799, supra. Compare, however, 
40 Comp. Gen. 511. 

Category 3. 

3. Arranging for lodging and travel reservations, appointments and general 
assistance to visitors from Washington to the home office of the corporation, 
and from the corporation office to Washington. 

Such liaison duties do not appear to constitute sales activities within 
the application of the statute. 
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Category 4. 

4. Management of the Washington office. This generally includes replying 
to written and oral inquiries received from all sources, or referral of the 
inquiries to the home office. 

The management of a local company office, while a form of liaison 
activity, would not of itself constitute an engagement in selling activ- 
ities as contemplated by section 6112(b). However, if in the course 
of managing the local office a retired Regular officer does anything 
which is within the scope of selling as defined in Department of 
Defense Directive 5500.7 or which otherwise may be viewed as sales 
activities for purposes of the statute, he would be subject to the 
statute. Merely replying to written and oral inquiries or otherwise 
responding to requests from Navy officials for assistance, informa- 
tion or advice is not viewed as engaging in sales activities for pur- 
poses of the statute. 41 Comp. Gen. 799, supra. 

Category 5. 

5. The performance of public relations duties for the corporation. 


Webster’s New International Dictionary (Second Edition) defines 
the term “public relations” as “The activities of an industry, union, 
corporation, profession, government, or other organization in build- 
ing and maintaining sound and productive relations with special 
publics such as customers, employees, or stockholders, and with the 
public at large, so as to adapt itself to its environment and interpret 
itself to society.” Clearly, under that definition, the duties of retired 
officers employed as public relations representatives by industries 
in building and maintaining productive relations with the Navy and 
other customers may involve.the performance of activities directly 
calculated to result in the sale of the employers’ products. See 38 
Comp. Gen. 470. On the other hand, it is equally clear that under 
the definition there may be cases in which retired officers are em- 
ployed by industry in public relations work which do not actually 
constitute an engagement in selling activities as contemplated by the 
statute. Accordingly, cases using that term as a description of the 
retired officer’s duties should be considered on an individual basis with 
the view of determining whether the specific duties of the position 
involve any activites such as those within the contemplation of Para- 
graph VI.B of Department of Defense Directive 5500.7 and our 
decisions. 

Category 6. 


6. Liaison with the representatives of foreign governments. 


It is not understood how such activities may be viewed as selling to 
the “Department of the Navy” and, hence, in the absence of something 
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further, they are not within the scope of the provisions of the statute. 
41 Comp. Gen. 799, supra. 

Subject, of course, to the 2-year limitation of 5 U.S.C. 59¢ where 
applicable, it is our view that when the activities of a retired Regular 
officer are considered to be within the purview of the statutes, the 
prohibition against the payment of retired pay continues during the 
entire period while his engagement in those activities is required or 
continues and thereafter during the period covered by any contract 
resulting from such activities. 89 Comp. Gen. 366; 41 Comp. Gen. 
642 ; 42 Comp. Gen. 32. 


[B-149172] 


Bids—Qualified—Offer of Compliance 


A low bidder who, notwithstanding general statements in a letter accompany- 
ing the bid to the effect that he will not take exception to the specifications, 
reserves the right to negotiate the terms of the warranty after bid opening has 
submitted a bid with material qualifications which must be rejected as non- 
responsive to the terms of the invitation. B-88231, December 15, 1949, unpub- 
lished decision, overruled. 

To the Secretary of the Navy, August 8, 1962: 

We have a letter of July 13, 1962, with enclosures, your reference 
EC-131C/CT :aml NBy-40418, in response to our request for a report 
on the award of contract NBy-40418 for the procurement of an air 
compressor unit. 

Invitation for Bids No. 40418/62, for the procurement, was issued 
May 4, 1962, incorporating NAVDOCKS Specification No. 40418/62. 
Bids were opened as scheduled on May 22, 1962. The low bid in the 
amount of $83,300 was submitted by the Ingersoll-Rand Company. 
The second low bidder, at $89,626, was the Joy Manufacturing Com- 
pany. In addition, three higher bids were received. 

In a letter dated May 21, 1962, specifically made a part of its bid, 
Ingersoll-Rand commented on the specification provisions as to noise 
level, liquidated damages for delay, and seller’s warranty, stating 
with respect to the last, “Because of indefinite position contractor re- 
serves the right to review and negotiate prior to any award.” How- 
ever, both the beginning and end of the letter contained positive 
statements to the effect that the bidder was taking no exception to the 
specifications. 

Favorable consideration of the low bid was protested by Joy on 
the grounds that the cited letter materially qualified the bid and 
rendered it nonresponsive. After considering the matter, the con- 
tracting officer determined, in view of the two specific statements 
in the letter that no exception to the specification was taken, that 
the low bid was responsive. In arriving at this conclusion the 
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contracting officer relied on our decision B-88231, December 15, 1949. 
The contract for the procurement was awarded to Ingersoll-Rand on 
June 8, 1962. 

Under well-recognized principles of competitive bidding, a con- 
tract may be awarded only on a bid which is fully responsive to the 
terms of the invitation. A bid, in general contract law, is an offer 
which upon acceptance by award ripens into a contract binding the 
parties. However, an award pursuant to competitive bidding may be 
made only upon the terms’ advertised to the public, and no binding 
contract results when the bid or offer is materially inconsistent with 
the terms of the invitation. See 40 Comp. Gen. 447, 448. 

In this case while, as previously noted, the low bid contains two 
positive affirmations that no exception to the specifications was in- 
tended, it also reserves the right to negotiate further on the terms of 
the seller’s warranty prior to award. The terms of a warranty may 
unquestionably be material and qualification of such terms requires 
rejection of a bid as nonresponsive. B-138307, May 15, 1959. The 
reservation in a bid of a right to negotiate after opening on a mate- 
rial provision of an invitation prior to award is inconsistent with 
the principles of competitive bidding and renders the bid nonrespon- 
sive. B-134223, November 20, 1957. In this case the reservation of 
the right to negotiate the terms of the warranty is in direct con- 
flict with general statements of nonexception to the specifications. 
In cases of such conflicts, the matter is resolved by adopting the 
meaning of the more specific provision. See 4 Williston on Contracts, 
3d edition, section 619 (page 743). Accordingly, the low bid, not- 
withstanding the general expressions of compliance, should have been 
regarded as nonresponsive. See, also, Comp. Gen. 393, 397, where 
we state: 


* * * In circumstances where each of two possible meanings can be reached 
from the terms of a bid, the bidder should not be allowed to explain his mean- 
ing when he is in a position thereby to prejudice other bidders or to affect the 
responsiveness of his bid. Such action would serve to undermine the integrity 
of the bidding system and cause overall harm to the system of competitive 
bidding despite the immediate advantage gained by a lower price in the par- 
ticular procurement. 

As indicated above, the contracting officer in accepting the low bid 
relied on our decision B-88231, December 15, 1949, in which we criti- 
cized the contracting agency for having rejected the low bid under 
what we conclude, from a thorough review of the decision and sup- 
porting file, to be analogous circumstances. Since the parties in this 
instance appear to have acted in good faith in reliance on a decision of 
our Office, we deem it inappropriate to require cancellation of the 
contract. However, B-88231, December 15, 1949, should no longer 
be followed and is hereby overruled. 


722-809 O-64—9 
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Pay — Retired — Annuity Elections for Dependents — Overpay- 
ments—Recovery 


A widow of a deceased member of the uniformed services who obtained a cor- 
rection of records for entitlement to additional survivorship annuity benefits 
under a second election which was canceled when the original election on behalf 
of the widow and the child was administratively reinstated may not have the 
general rule which precludes impairment of vested rights applied so as to retain 
the benefits of the original election and also have the records corrected to 
obtain the benefits of the second election; therefore, recovery of annuity over- 
payments resulting from the records correction may not be waived under 10 
U.S.C. 1442, and liquidation of the debt is required. 


To the Secretary of the Navy, August 9, 1962: 


Reference is made to letter of June 28, 1962, from the Assistant 
Secretary of the Navy, requesting consideration of the request for 
waiver of recovery of certain annuity overpayments made to Mrs. 
Cecilia R. Bochnik, widow of Louis Frank Bochnik, 206 96 96, BMGC, 
USN, retired (deceased), in the amount of $56.68. 

It appears that on December 8, 1953, the member executed an elec- 
tion under the Uniformed Services Contingency Option Act of 1953, 
67 Stat. 501, 37 U.S.C. 373 (1952 Ed., Supp. II), electing options 
(1) and (2) in combination with option (4) to provide annuities for 
his widow and child. In the space provided therefor, he checked 
the one-half rate under options (1) and (2). Since the combined 
total of the elected options exceeded 50 percent of the member’s re- 
duced retired pay, the member was informed that it was considered 
that he had not made an election. On January 24, 1954, the member 
executed a corrected election in which he elected options (1) and (4) 
at one-half reduced retired pay. The deductions from his retired 
pay were based on the second election. Shortly before the member’s 
death on January 12, 1960, it was determined that on the basis of 
our decision of September 18, 1957, B-132215, the first election was a 
valid election and that, in determining the amount to be deducted 
from his retired pay for coverage under the Contingency Option Act, 
the next lower fraction (14) should have been used. The monthly 
deductions were adjusted retroactively to December 1, 1953, and the 
excess deductions were credited in the final settlement of the mem- 
ber’s pay account in the sum of $636.56. 

Annuity payments were established in this case effective January 1, 
1960, under the original election. On that basis, the member’s widow 
and her child were each entitled to an annuity payment of $38.62 a 
month or to a total amount of $77.24. When the child reaches the 
age of 18 in September 1964, however, the payment for her would 
cease and the widow would continue until her remarriage or death 
to be entitled to an annuity payment in the amount of only $38.62 
per month. On the other hand, on the basis of the member’s second 
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election, the widow would have been entitled to a monthly annuity 
payment of $72.88 in her own right. 

In the light of the above circumstances, the widow applied to the 
Board for Correction of Naval Records to correct the member’s 
records to show that he had made a valid election of options (1) and 
(4) at one-half reduced retired pay. The records were so corrected 
and as a result the widow became entitled to annuity payments at. the 
rate of $72.88 a month in her own right. The monthly deductions 
from the member’s retired pay were retroactively increased, the 
widow making a payment in the amount of $636.56. The overpay- 
ment of annuity payments involved—resulting from the correction 
of records—amounts to $56.68, representing the combined payments 
made in the amount of $77.24 a month less the amount of the payment 
due the widow in her own right, $72.88 a month, for the period from 
January 1, 1960, through January 31, 1961. The widow requested 
that the recovery of the amount of the overpayments be waived. 

Section 7(b) of the Contingency Option Act, as amended, 10 U.S.C. 
1442, provides that there need be no recovery of such overpayments 
when, in the judgment of the Secretary concerned and the Comptroller 
General of the United States, “there has been no fault by the person 
to whom the amount was erroneously paid and recovery would be 
contrary to the purposes of this chapter or against equity and good 
conscience.” 

The courts have held that there is no equitable right to retain money 
erroneously paid by the Government. See 35 Comp. Gen. 401 and 
the court cases cited in that decision. 

In 31 Comp. Gen. 619 mention was made of the rule that, generally, 
neither the Federal Government nor the States may impair or divest 
vested rights except in the legitimate exercise of the police power and 
that retroactive administrative action disturbing or destroying such 
vested rights, or creating new obligations with respect to past trans- 
actions, are invalid. However, that rule is not for application where, 
as here, the person concerned has sought and obtained a correction 
of records so as to become entitled to additional pecuniary benefits. 
When Mrs. Bochnik requested that the member’s records be corrected, 
it must have been apparent to her that she could not retain the benefits 
of the original election and also have the records corrected to obtain 
the benefits of the second election. Upon correction of records pur- 
suant to section 207 of the Legislative Reorganization Act of 1946, 
as amended (now 10 U.S.C. 1552), a member’s status becomes fixed 
by the records as corrected and he and his beneficiaries become en- 
titled to benefits pursuant to the applicable statutes when applied to 
the facts in the case as they appear from the corrected records. Ex- 
cept when procured by fraud, a correction made under section 1552 








100 DECISIONS OF THE COMPTROLLER GENERAL [42 


is final and conclusive on all officers of the United States. Cf. 34 
Comp. Gen. 7. 


Under the circumstances, it is believed that periodic payments over 
a reasonable time to liquidate the debt would not constitute a burden 
contrary to the purposes of the law and that, therefore, the record 
does not warrant waiving recovery of the overpayments in this case. 


[B-149500] 


Compensation—Postal Service—Downgrading—Saved Compensa- 


tion—Service Above 16 Level 


A postal field service employee who served in PFS level 20 before he was trans- 
ferred to another office at level 15 from which position he was reduced to level 14 
is’ precluded by reason of the definition of “salary standing” in 39 U.S.C. 
3560(a) (1), which excludes salary levels 17 through 20, from having the service 
in level 20 counted toward the 2 continuous years’ service with the same or higher 
salary standing as required in 39 U.S.C. 3560(b) (4) for eligibility for salary 
retention. 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Other Than in Postal Service 


An employee who, after a voluntary transfer without a break in service from a 
classification act position under which he had salary retention rights to the 
postal service, is reduced in salary in his postal field service position after the 
effective date of the salary retention benefits applicable to postal employees in 
39 U.S.C. 3560 is precluded from having his service in the classification act posi- 
tion counted toward the 2 continuous years of service requirement for salary 
retention eligibility in view of the specific language in 39 U.S.C. 3560(b) (4) 
requiring 2 continuous years of service “in the postal field service” and of the 
definition “salary standing” in 39 U.S.C. 3560(a)(1) which excludes the salary 
and grade of a classification act position. 


Compensation—Downgrading—Saved Compensation—Service in 
Other Than Classification Act Positions 
An employee who, after a voluntary transfer without a break in service from a 
postal field service position to a classification act position is reduced in grade 
may not have the time in the postal field service position counted toward the 2 
years’ continuous service in the same or higher grade as a condition of eligibility 
for salary retention under section 507 of the Classification Act of 1949, as 
amended, 5 U.S.C. 1107, in view of the terms “grade” or “grades” used in section 
507(a) (4), which are used in connection with classification act positions rather 
than positions in the postal field service. 
To the Postmaster General, August 9, 1962: 

On July 19, 1962, you requested our decision concerning the salary 
retention rights of Mr. LeRoy Greene, a postal field service officer 
presently employed in the Atlanta Region. 


The salary retention rights of employees of the postal field service 
are set forth in 39 U.S.C. 3560, which reads, in part, as follows: 
(a) As used in this section, the term “salary standing’ mcans— 


(1) basic salary and salary level, with respect to the Postal Field Service 
Schedule (excluding salary levels PFS 17, 18, 19, and 20), 


* * * * * * . 


(b) Subject to the provisions of subsection (c) of this section, each employee— 
€ ~ * a * . * 
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(4) who, for two continuous years immediately prior to such reduction in 
salary standing, served in the postal field service with the same salary standing 
or with the same and higher salary standing; and 


. * . * * . « 
shall be entitled * * *. 


The pertinent facts in Mr. Greene’s case are set forth in your letter 
as follows: 

On November 24, 1958, Mr. Greene was appointed Regional Opera- 
tions Director, Philadelphia, PFS level 20. Thereafter, on April 1, 
1961, he was transferred to the Atlanta Region as Senior Field Service 
Officer, PF'S level 15, and finally was assigned to the position of Postal 
Field Service Officer, PF'S level 14. 

The basic question in Mr. Greene’s case is whether the time served 
in level 20 may be counted in computing the “two continuous years,’ 
service with the “same salary standing or with the same and higher 
salary standing” as required by subsection (b) (4) (quoted above) as a 
condition of eligibility for salary retention. 

Since the term “salary standing” is defined specifically to exclude 
salary levels 17, 18, 19, and 20, there is no legal basis for construing 
such term to include any level above PFS level 16. It follows that the 
time served by Mr. Greene in PFS 20 may not be counted toward the 
2 continuous years’ service with the same or higher salary standing as 
required by subsection (b) (4) as a condition of eligibility for salary 
retention. 

The second matter upon which you request our decision is set forth 
in your letter as follows: 


We have also for consideration the question whether credit may be given for 
service in GS schedules when transfers are made without a break in service to 
positions in the postal field service schedules or vice versa. The employee volun- 
tarily transferred prior to the effective date of Section 3560 of Title 39 and he 
was reduced some months after its effective date. At the time of his transfer to 
the Postal Field Service he was entitled to the benefits of Section 1107 of Title 5, 
United States Code. If his time under the Classification Act could be added to 
his service in the Postal Field Service, he would be entitled to the benefits of 
Section 3560. 


Under subsection (b) (4) of 39 U.S.C. 3560 the “two continuous 
years” service must be “served in the Postal Field Service” and not in 
a position subject to the Classification Act of 1949, as amended, 5 U.S.C. 
1071, et seg. Moreover, the term “salary standing” as defined in 39 
U.S.C. 3560, clearly excludes the salary and grade of a classification 
act position. Accordingly, we find no basis for counting time served 
in a classification act position toward the “two continuous years” of 
service required under subsection (b) (4) of 39 U.S.C. 3560. 

Similarly, we find no authority in section 507 of the Classification 
Act of 1949, 5 U.S.C. 1107, which would permit counting time served 
in a postal field service position toward the 2 years continuous service 
in the same or higher grade as a condition of eligibility for salary 
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retention under that section—section 507. Our view is that the lan- 
guage “same grade or in the same and higher grade” appearing in 


subsection (a) (4) of section 507 refers only to “grade” or “grades” 
under the classification act. 


(B-149531] 
Contracts—Specifications—Restrictive—Mobilization Needs 


A restriction in a two-step advertised procurement for military armored per- 
sonnel carriers and related vehicles requiring bidders for the total procurement 
to manufacture each item in separate and independently operated plants which 
restriction is required because mobilization needs cannot be met by production 
in a single facility is within the authority of the military departments under 
10 U.S.C. 2305(a), which only requires such full and free competition as is con- 
sistent with the procurement of the property needed, and since the restriction 
does not preclude a manufacturer who proposes to produce in separate facilities 
from bidding on the total requirement the restriction does not violate the 
principles of formal advertising so long as the terms “separate” and “independ- 
ent” are adequately defined in the invitation and the restriction is related to 
mobilization needs. 


To the Secretary of the Army, August 9, 1962: 
Reference is made to a letter dated July 24, 1962, from the Acting 


Assistant Secretary, Installations and Logistics, requesting our opin- 
ion on the propriety of the plan proposed to be followed in the next 
procurement of M113 armored personnel carriers and related vehicles. 

As indicated in the letter of July 24, it is desired that maximum 
competition be obtained in the forthcoming procurement, and that 
formal] advertising be utilized for the first time in the procurement 
of the vehicles to achieve this objective. However, the Acting Assist- 
ant Secretary advises that the specifications available at the present 
time, while adequate for an experienced producer, would probably 
noi be adequate for an inexperienced producer. Additionally, the 
articles to be produced are exceedingly complex and existing Govern- 
ment special tooling and industrial facilities will be offered under 
arrangements intended to place all prospective contractors on an 
equal basis. It is therefore proposed to follow the two-step advertis- 
ing procedures set out in Section II, Part 5, of Armed Services Pro- 
curement Regulation, since it is believed such procedures would per- 
mit clarification of any questions concerning either the specifications 
or the availability of existing Government-owned industrial facilities 
and tooling. 

Under the second step of the two-step formal advertising procedure 
it is proposed to issue an invitation in which the total requirement 
for M113 vehicles will be divided into two equal parts as Item 1 and 
Item 2, with an option, to be exercised prior to award or shortly 
thereafter, to increase the number of vehicles under Items 1 and 2 
to cover additional requirements which are not yet firm. The invita- 
tion will also state that, for reasons of national defense and industrial 
mobilization, it is necessary that Item 1 be produced in a plant or 
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facility which is entirely separate and operated independently of the 
plant or facility in which Item 2 will be produced. “Separate” and 


“independent” are to be defined in the invitation in a manner designed 
to assure production in separate facilities which could be expanded to 
satisfy the requirements that might exist in the event of mobilization. 
Additionally, the invitation will state that all-or-none bids will be 


considered nonresponsive and that, if a single firm desires to submit 


bids on Items 1 and 2 it must, to be responsive, offer to produce each 
item in plants and facilities which are separately and independently 
operated. A quantity of vehicles in the same family as the M113 will 
be included as Item 3, and bidders will be permitted to bid on Item 3 
separately or combined with either Item 1 or Item 2. 

The two-step advertising procedure was approved by this Office 
in our decisions B-143277, July 20, 1960, 40 Comp. Gen. 35; id. 40. 
- The justification set out in the Assistant Secretary’s letter of July 24 
for utilizing this method, and the procedures to be followed in the 
first step, would appear to be within the conditions and prescribed 
procedures set out in ASPR 2-502 and 503. To that extent, it would 
therefore appear there is no objection to the procurement plan pro- 
posed by the Assistant Secretary. 

With respect to the provisions to be included in the invitation for 
bids under the second step of the procurement, the primary question 
would appear to be whether the permission to bid on both Item 1 and 
Item 2, which would be granted to a company having separate facili- 
ties operated independently of each other, while prohibiting bids on 
both Items 1 and 2 by a company having only a single facility, one 
having separate facilities which are not operated independently, or 
one having independently operated facilities which are not separate, 
operates as a restriction which violates the concept of full and free 
competition which is basic to formally advertised procurements. 

It is well established that legitimate restrictions on competition 
in advertised procurements are valid when there is no reasonable 
assurance that the needs of the agency will be met in the absence of 
such restrictions. Thus, in 17 Comp. Gen. 1073 this Office interposed 
no objection to an invitation for the construction of 12 vessels, issued 
by the Maritime Commission, which limited bidding by a company 
with only one shipyard to six vessels, but permitted a company with 
two separate shipyards to bid on the total requirement. See, also, 
36 Comp. Gen. 809, approving use of Qualified Products Lists, and 
our decision of May 2, 1958, B-135504, approving use of Qualified 
Manufacturers Lists. 

Whether two sources of supply for the M113, located in different 
geographical areas, are necessary for mobilization purposes, and 
whether mobilization needs can be met by production in two separately 
located plants owned and operated by the same company, are not 
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questions for determination by this Office. If, as indicated by the 
Acting Assistant Secretary’s letter, it is your opinion that mobiliza- 
tion needs cannot be met by production in a single facility, we are 
aware of no valid basis for objecting to an appropriate restriction in 
the invitation upon the portion of the total requirement on which a 
bidder who proposes to use only a single facility may bid. Such 
authority in the military departments would appear to be necessarily 
implied in the provisions of 10 U.S.C. 2305(a), which only require 
invitations for bids to permit such full and free competition as is 
consistent with the procurement of the property needed. Similarly, 
if it is your determination that production in separate facilities owned 
and operated by the same producer would, under specified circum- 
stances, meet mobilization requirements, it would appear that the Gov- 
ernment should receive the benefit of the broadest competition which 
is practicable. Under such circumstances, we are aware of no valid 
basis in a formally advertised procurement for precluding a manu- 
facturer, who proposes to produce in separate facilities under condi- 
tions which would satisfy mobilization requirements, from competing 
on the total number of vehicles to be procured. It is therefore our 
opinion that restrictions on bidding of the type proposed by the Act- 
ing Assistant Secretary would not violate the principles of formal 
advertising, so long as the terms “separate” and “independent” are 
adequately defined in the invitation and any restrictions imposed by 
such definitions are reasonably related to mobilization requirements. 

With respect to the remaining provisions which are to be included 
in the invitation as described above, such as the method of evaluating 
Government-owned equipment which bidders may propose to use, we 
are unable to pass upon their validity on the basis of the information 
furnished, and it is our understanding that the letter of July 24 was 
not intended as a request for our opinion on these matters. We should 
like, however, to invite your particular attention to our decision 41 
Comp. Gen. 682, B-148019, April 20, 1962, to the Secretary of the 
Navy, which refers to the use of options where additional needs are 
either known or reasonably foreseeable at the time of contract award. 
Since it would appear that additional requirements in the instant 
procurement are reasonably certain, you may wish to consider the ad- 
visability of requesting bids on both the known requirements and on 
amounts sufficient to include the estimated additional requirements, in 
order to obtain for the Government the benefits of any decreases in 
unit prices which might result from bids based upon such greater 
quantities. In the event additional requirements were not firm at 
time of award, it would appear that provision might also be made for 
subsequent addition of such requirements to the contracts awarded, 
and for adjustment in the unit prices to correspond to the unit price 
bid on the total amount finally produced under each contract. 
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Foreign Service—Retirement—Reemployment—Benefits on Re- 
version 


In view of the mandatory language of section 871 of the Foreign Service Act of 
1946, 22 U.S.C. 1111, which provides that when a foreign service annuitant who 
is recalled to duty reverts to a retired status “his annuity shall be determined 
anew,” a retired foreign service officer in receipt of an annuity plus percentage 
increases who is recalled to duty for a period that extends beyond June 30, 1962, 
the cutoff date for percentage increases in annuities, must have his annuity 
determined anew upon reversion to a retired status even though his new annuity 
with additional service credit is smaller than his former annuity with percentage 
increases, 

Foreign Service—Retirement—Reemployment—Benefits on Re- 
version 

To require reemployed foreign service annuitants when they revert to retired 
status to make a new survivor election is consistent with section 871 of the 
Foreign Service Act of 1946, as amended, 22 U.S.C. 1111, which provides that 
when the officer reverts to his retired status, his annuity shall be determined 
anew, provided that if the officer chooses survivor benefits, the benefits are 
computed on the basis of the formula in effect on the new retirement date; 
therefore, a reemployed foreign service annuitant on reversion to a retired 
status may provide for a survivor annuity, even though he did not do so at the 
time of the original retirement, or the officer may eliminate a provision for a 
survivor if he had previously provided for one. 


Foreign Service—Retirement—Reemployment—Change in Kind 
of Retirement 


A foreign service officer who after either a mandatory or voluntary retirement 
is recalled to duty is not precluded by anything in the Foreign Service Act of 
1946, as amended, from being retired on disability if during reemployment he 
becomes disabled. 


To the Deputy Under Secretary of State for Administration, August 
9, 1962: 

Your letter of July 20, 1962, requests our decision upon several 
questions concerning the recall to duty of retired Foreign Service 
officers and their subsequent reversion to a retired status as provided 
in section 871 of the Foreign Service Act of 1946, as amended, 22 
U.S.C. 1111. 

You point out that the questions arise because of the application 
of annuity increases authorized by Public Law 85-882, enacted in 
1958, 22 U.S.C. 1079h, and Public Law 86-612, enacted in 1960, 22 
U.S.C. 10792 (1958 Ed., Supp. II), which result in an officer who re- 
tired on May 31, 1962, receiving an increase of 2 percent on his annuity 
as authorized by Public Law 85-882 and an increase of 10 percent on 
his annuity as authorized by Public Law 86-612. 

The questions presented are as follows: 


Question 1: Officer A, who retired May 31, 1962 on an annuity of $8,060, plus 
2 percent, plus 10 percent (total $8,976), is expected to be recalled September 1 
for a period of about four months. Upon his second retirement, according to 
sec. 871 of the Act, he would be entitled to add this four months of service to 
his total creditable service (provided he has not already received credit for the 
maximum of 35 years), and his high-five average salary could conceivably be 
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increased by a very small amount by these additional four months of service. 
However, it is obvious that any increase in annuity because of the added four 
months of service and a possible higher average salary, would not be sufficient 
to offset the 12 percent increase received on May 31 when the officer retired. 
(a) May the officer elect, upon recall and subsequent retirement, to retain the 
higher annuity (that which he received at his first retirement on May 31)? 
(b) May an officer also independently take advantage of the provision of sec. 
&71 to provide for a survivor, assuming that he did not do so at time of retire- 
ment? (c) Or, conversely, could he eliminate a provision for a survivor if he 
had previously provided for one? (d) If he is allowed the privilege of providing 
for a survivor, would such survivor benefit be based on his computed annuity 
as of May 31, or on the computed annuity at time of second retirement taking 
into account the additional service and possible higher average salary? 

Question 2: A related question arises in the case of an officer who retired 
prior to the 1960 amendments to the Foreign Service Act who has received 
annuity increases under (P.L. 85-882 and P.L. 86-612) and who is recalled to 
duty. By way of explanation, sec. 821 of the Foreign Service Act prior to 
October 16, 1960 when the amendments included in P.L. 86-723 became effec- 
tive, provided that a retiring participant in the Foreign Service retirement 
system could elect an annuity for a widow, not to exceed twenty-five percent of 
his high-five average salary, at a cost to him of 50 percent of the amount he 
chose to designate for her to receive, as illustrated below : 


Foreign Service officer B: 


RN iii aie, Sutin eediny stds hain mnie ae May 31, 1960 
RIOD snl as ncaa sinkthiiideisuins sain en een eelanbaninlinin ine miaivenniae 34 years 

ERIS N-VS VOTERS BRIBLY q ..0.o.n nn cccnnccanccsn $12, 000 

NE oi bccichctunnauninncnaccneicnsnniancas 8, 160 
Maximum Annuity for widow_--..-..-------.---- 3, 000 
Ee ee ee 1, 500 
Ne II is cei eatndnes 6, 660 
Enenenes Pike, GOR 0 ince cenicccenemenas 399 
Increase P.L. 86-612—10%__.-------------.---- 705 
PTE ROE Too dikicecstncniccmcnmomonnnae $7, 764 
Recalled_____-- Ae nal cintebad i bbbenicancdabe Antal July 1, 1962 
sth des Seal in pt ie ahi lds satis caageian ad taeda abd Dec. 31, 1962 
INN cs a de cca dg kmpaaaiaean einem ame eiiei 34 years 6 months 
ee $12, 100 

Se iia iad licens neds coe sa boetlenita ite xt badesamniassintaae 8, 349 
Maximum annuity for widow___---._--.-_.-._-- 4,174 
Sits POUR tla cc tv nieuciakandadae 654 
NINN 6 i a es el $7, 695 


If sec. 871 is applied on the theory that any previous retirement or annuity is 
ignored, the officer’s annuity would be $69 less than his annuity at time of recall. 
However, the maximum survivor annuity would be $1,174 more than under his 
previous retirement. Since the added service would not offset entirely the two 
increases in annuity, the question arises as to whether the officer may retain 
the annuity rate originally established and at the same time provide for his 
widow under the current provisions of sec. 821, which would permit a larger 
survivor annuity at less cost to the officer. As illustrated above, the present cost 
to this annuitant to provide the maximum annuity of $3,000 (25% of his high- 
five average salary) for his widow is $1,500; under sec. 871 of the Act which 
would allow him to retire anew, he could provide the maximum annuity of 
$4,174 (1% of his annuity) for his widow at a cost to him of $654: 

Question 3: Another type of case is that of an officer who retires voluntarily 
or mandatorily, is later recalled to duty, and during the period of recall becomes 
disabled. In addition to the question of the annuity rate which he may receive 
(already presented in the foregoing questions), may he be retired for disability 
under sec. 831 of the Act during the period of recall? This question is particu- 
larly pertinent because of the special income tax exemption applying to such 
disability annuities provided in 26 U.S.C. 104(a) (4), which was provided by a 
1960 amendment (sec. 51 of P.L. 86-723). 


7 * + ” * ~ * 
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Question 4: If a recalled annuitant, upon subsequent retirement, elects his 
benefits as of the date of original retirement, there would appear to be some 
question of the disposition of the 614 percent of basic salary deducted during 
the period of recall under sections 811(a) and 871 of the Act. It could be 
concluded that he would be entitled to a refund of his contributions with interest 
under section 841(a), or, alternatively, that he would forfeit such contributions 
by his election of the benefits as of the earlier date. 


Section 871 of the Foreign Service Act of 1946, as amended by 
section 43 of the act of September 8, 1960, 22 U.S.C. 1111, provides as 
follows: 

Any annuitant recalled to duty in the Service in accordance with the provi- 
sions of section 915(b) of this title or reinstated or reappointed in accordance 
with the provisions of section 1081(b) of this title shall, while so serving, be 
entitled in lieu of his annuity to the full salary of the class in which he is 
serving. During such service, he shall make contributions to the Fund in ac- 
cordance with the provisions of section 1071 of this title. When he reverts to his 
retired status, his annuity shall be determined anew in accordance with the 
provisions of section 1076 of this title. 

The statement in House Report No. 2104, 86th Congress, concerning 
the effect of section 871 of the above act is as follows: 

Section 41 [later changed to section 43 in conference] amends section 871 
of the act by allowing for the recomputation of annuities for annuitants 
recalled, reinstated, or reappointed in the Service. It will permit the annuitant 
upon termination of his services, to make a new election with respect to 
survivor benefits if he so chooses. In substance, it will permit the officer to 
retire again. 

Referring to questions 1 and 2, we do not view the statements in 
House Report No. 2104 as sufficient to overcome the mandatory lan- 
guage of the statute which states that when the officer reverts to a re- 
tired status “his annuity shall be determined anew.” While the result 
is rather incongruous with the general purpose of the provision, 
namely, to extend a greater benefit to a recalled annuitant, we note that 
a similar situation prevails when the annuity of an officer retired prior 
to July 1, 1962, is compared with the annuity of another retiring 
for the first time after July 1, 1962, assuming the high 5-year average 
salary and length of service are approximately the same. In other 
words, because of the cutoff date of June 30, 1962, for the percentage 
increases in annuities, an officer retiring initially after that date 
may expect to receive a smaller annuity than the officer retired prior 
thereto who has received the benefit of the percentage increases. That 
situation would prevail until such time as service and higher salary 
rates offset the percentage increases. To remedy these inequitable 
situations we believe the department should seek corrective legisla- 
tion, rather than for our Office to attempt to read something in the 
statute that is not there or to ascribe an intent to such statute that 
is not fully supported by the legislative history thereof. However, 
as to survivor annuities we think the legislative history is entirely 
consistent with the language of the statute so as to require a recalled 
annuitant upon subsequent retirement to elect anew whether he does 
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or does not want survivor benefits; also, that if he chooses survivor 
benefits the benefits are required to be based on the formula in effect 
on the date of his new retirement. Questions 1 and 2 are answered 
accordingly. 

As to question 3, we find nothing in the Foreign Service Act of 
1946 and its amendments or the legislative history thereof to pre- 
clude a recalled officer previously retired either mandatorily or vol- 
untarily from being retired for disability. In view thereof, and in 
light of the answers to the previous questions, this question is answered 
in the affirmative. 

No answer to question 4 is deemed necessary because of the answers 
to questions 1 and 2. 


[B-149333] 


Contracts—Awards—Small Business Concerns—Set-Asides—With- 
drawal 


A total small business set-aside which was withdrawn after bid opening when 
the low bidder was reclassified as a large business concern and it was learned 
that such bidder had become eligible as a large business planned emergency 
producer in the interim between issuance of the invitation and bid opening 
need not have been withdrawn after the reclassification of the low bidder 
since the provisions in paragraph 1-706.2(b) (ii) of the Armed Services Procure- 
ment Regulation, which preclude contracting officers from approving total 
set-asides when a large business planned emergency producer desires to par- 
ticipate in the procurement are not for application after a set-aside has been 
properly established; therefore, if the Small Business Administration and the 
procuring agency determine that the set-aside should be reinstated, an award 
may be made to the lowest responsible small business bidder, but if the 
set-aside is not reinstated an award under the original invitation would not be 
proper. 


Contracts — Awards —- Small Business Concerns — Certificates — 
Revocation 


The revocation of a sinall business certificate on account of a bidder's size after 
bid opening but prior to award under a total small business set-aside procure- 
ment that was subsequently withdrawn does not preclude the bidder from 
receiving an award under the reinstated set-aside, if prior to award a small 
business certificate limited to the particular procurement is issued since he 
would then qualify as a small business at the time of submission of the bid 
and at the time of award, the two conditions for eligibility for award under 
an invitation restricted to small business. 


To the Secretary of the Army, August 10, 1962: 


This refers to the letters of July 11, 1962, and July 30, 1962, from 
the Assistant Secretary of the Army (Installations and Logistics), 
requesting an advance decision from this Office with respect to Invi- 
tation for Bids No. DA-ENG-11-184-62-BE-62-JD, issued on Janu- 
ary 19, 1962, by the United States Army Engineer Procurement 
Office, Chicago, Illinois. 

The salient facts are as follows: 

The subject invitation calls for a quantity of 2,500 each Weapon- 
sights, Infrared, light source in accordance with referenced 
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specifications. The item in question is stated to be a compact, but very 
complex electronic instrument which is attached to a military rifle 
and utilizes infrared rays to facilitate night firing of basic infantry 
weapons and also as an aid in the detection of enemy use of infrared 
light sources. It is also used as a general purpose infrared surveil- 
lance telescope. Of the total quantity, 1,200 of the units are destined 
for the Army and 1,300 for the Marine Corps. 

Pursuant to a joint determination by the procurement office and the 
Small Business Administration, the invitation was issued as a 100 
percent set-aside for small business concerns. 

The contracting officer reports that while a similar device, known as 
a “Sniperscope,” had been procured in the past by the administrative 
office, the only production contract for the weaponsight involved here, 
which contains substantial improvements and refinements over the 
“Sniperscope,” was one awarded to Varo, Incorporated, in May 1960, 
calling for 4,000 units, all of which had been delivered. At the time 
the present invitation was issued it was ascertained that Varo was a 
small business concern. 

Bid opening was held on June 4, 1962, and 9 bids were received. 
Varo was found to be the low bidder as to price, evaluated at 
$113,602.73 lower than the second low bidder at a total bid, consid- 
ering all evaluating factors, of approximately $1,500,000. 

It appears that Varo employs more than 500 but less than 1,000 
employees, and that it had obtained an SBA certification that it 
was a small business concern for the purposes of Government procure- 
ment of infrared viewing devices. However, on June 29, 1962, the 
procuring office received notice from SBA withdrawing Varo’s small 
business status. In explaining its action of June 29, 1962, SBA stated 
that: 

* * * SBA does not find at the present time there are a limited number of 
small concerns capable of producing infrared viewing devices. There may be 
certain infrared viewing devices, which are beyond the production capabilities 
of small concerns. If a concern requests certification for a particular infrared 
viewing device and it can be shown that such a viewing device is not within the 
capabilities of more than a limited number of small businesses, SBA will con- 
sider issuing a Small Business Certificate for the particular device. However, 
in view of the facts stated above, SBA does not plan to continue to issue Small 
Business Certificates for the broad classification of infrared viewing devices. 
Varo appealed this determination to the SBA Size Appeal Board, 
and we are advised by SBA that this appeal was denied on August 1, 
1962. 

Meanwhile, by letter of July 2, 1962, to tne SBA representative, 
the contracting officer requested that the set-aside under the invita- 
tion be withdrawn. The letter states as follows: 


At the time of the joint set-aside for small business (4 January 1962) we 
were informed that Varo qualified as a small business concern. The set-aside 
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would not have been made if Varo had been considered large business because 
this would have excluded from competition the only proven and planned emer- 
gency producer of the weaponsight. Also see ASPR 1-706.2(b) (ii). 

By letter of July 3, 1962, the SBA representative, Mr Frank Hnatek, 
Jr., agreed to the withdrawal, as follows: 

This confirms this writer's withdrawal of joint set aside case No. EPOC-62- 
191. This is in connection with your IFB-BE-62JD for the Infra-Red Weapon 
Sight. 

Your letter of July 2, 1962 converting the oral request to a formal request, 
was received and is being used as the basis for the withdrawal. 


Armed Services Procurement Regulation 1-302.5 states that: 


A “Planned Emergency Producer” is a concern with which one or more Gov- 
ernment procuring activities have negotiated an emergency production assign- 
ment and which holds a valid planned emergency production schedule signed 
by the responsible Armed Services Procurement Planning Officer (ASPRO). 
In procurements of items for which there are planned emergency producers, 
such producers shall be solicited. 


ASPR 1-706.2 provides in part as follows: 
(b) None of the following is, in itself sufficient cause for not making a set- 
aside. 


7 * * * * * * 

((i) the item to be purchased is on an established planning list under the 
Industrial Readiness Planning Program; except that a total set-aside shall not 
be authorized when one or more large business Planned Emergency Producers 
of the item desire to participate in the procurement ; 

The Assistant Secretary reports that as of the date the invitation 
was issued (January 19, 1962), there were no Planned Emergency 
Producers for the item in question. Action to establish Planned 
Emergency Producers of the item was undertaken on January 22 
and on March 1, 1962, Varo became the first to qualify. On June 29, 
1962, when Varo's small business status was revoked, a representative 
in the Secretary’s office instructed the contracting officer “to do 
nothing” with respect to the status of this procurement without fur- 
ther instructions. However, withdrawal action was initiated by the 
contracting officer on July 2, 1962. The Assistant Secretary is of the 
view that all actions in the matter should be treated as if the set-aside 
had not been withdrawn. The contracting officer has been-instructed 
to explain the situation to the Small Business representative and to 
join with him to reinstate the joint set-aside as it applies to this pend- 
ing procurement. 

No award has been made, but it is reported that the requisitioning 
agencies, particularly the Marine Corps, have requested expeditious 
procurement of the urgently needed weaponsight. 

Our decision is requested as to whether any award may now be made 
under the invitation. 

The invitation was issued with a total small business set-aside in 
January, 1962, and it was opened on June 4, 1962. The low bidder 
(Varo) was established as a Planned Emergency Producer of the 
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item in March, 1962, and, it was not until June 29, 1962, when Varo 
was reclassified as a large business concern, that it first became evi- 
dent that a large business Planned Emergency Producer of the item 
desired to participate in the procurement. Under the provisions of 
ASPR 1-706.2(b) (ii) a contracting officer is not authorized to approve 
a total set-aside recommendation on a procurement, if a large business 
Planned Emergency Producer of the item desires to participate in the 
procurement. We do not believe this regulation applies after the 
set-aside has been properly established. 

ASPR 1.706.3 provides that the contracting officer may initiate 
withdrawal of a joint set-aside determination when he considers that 
procurement of the set-aside from a small business concern would be 
detrimental to the public interest (e.g., because of unreasonable price). 
We have recognized that the withdrawal of a set-aside was proper 
after a planned producer no longer qualified as a small business and 
the bid prices received under the invitation were not considered 
reasonable. See 37 Comp. Gen. 147. We have also sustained with- 
drawal] action in situations where a firm, whose product had been 
placed on a Qualified Products List, was prevented from bidding 
because it did not qualify as small business. B-144080, October 26, 
1960; B-143426, October 6, 1960; see ASPR 1-706.2(b) (iii). 
However, we agree with the conclusions of your Assistant Secretary 
that the set-aside was not required to be withdrawn after Varo was 
reclassified as large business on June 29. 

Agreement was reached on July 3, 1962, between the contracting 
officer and the SBA representative to withdraw the 100 percent small 
business set-aside. The question whether the set-aside should now be 
reinstated or not is, in our opinion, a matter for determination by the 
Department of the Army and the Small Business Administration. 
If the set-aside is reinstated, we see no reason why award cannot be 
made under the invitation to the lowest responsibie small business 
bidder. If the set-aside is not reinstated, it is our opinion that award 
may not be made under the present invitation. In such case, the 
procurement may be readvertised or, if you find that the urgency of 
the need for the weaponsights does not permit the delay incident to 
readvertising, the procurement may be made by negotiation under sec- 
tion 2304 (a) (2) of Title 10, U.S. Code. 

The second question submitted is whether, assuming reinstatement 
of the set-aside, award may be made to the lowest bidder without 
regard to the change effected in its status by the SBA letter of June 29, 
1962. The low bidder of course is Varo. At the time of bid opening, 
June 4, Varo held an SBA certification that it was a small business 
concern. On June 29, 1962, SBA revoked Varo’s small business cer- 
tificate. We have held, generally, that the final determination of the 
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eligibility of a bidder as a small business concern is made as of the 
date of award. See B-143630, October 13, 1960; ASPR 1-703(b). 
A bidder must qualify as 2 small business as a condition for bidding 
under an invitation containing a total small business set-aside, and 
he must also qualify as small business at the time of receiving the 
award. See 41 Comp. Gen. 252; id. 47; 40 Comp. Gen. 550. Ac- 
cordingly, in order to be eligible for award under an invitation re- 


stricted to small business, Varo must qualify as a small business con- 
cern at the time of the award. 

The second part of the question is whether, again assuming rein- 
statement of the set-aside, an award may be made to Varo if that 
bidder now obtains a further Small Business Certificate limited to 
the particular Infra-red Weaponsight being procured. In this con- 
nection our attention is called to the SBA letter of June 29, 1962, 
quoted above, which appears to invite requests for certification for 
particular Infra-red devices as distinguished from Infra-red devices 
in general. 

If the set-aside is reinstated, and if Varo should obtain a Small 
Business Certificate before an award is made covering the items under 
this invitation, it would then qualify as a small business concern, both 
at the time of bid opening and at the time of award. The fact that 
the certificate Varo held prior to June 29 was revoked would not, in 
our opinion, preclude award to it under the invitation. 


[B-149378] 


Pay—Retired—Annuity Elections for Dependents—Remarriage 
After Retirement 


The remarriage of a member of the uniformed services after retirement to his 
former wife who lost her right to the survivor annuity elected for her under the 
Retired Serviceman’s Family Protection Plan upon their divorce after the mem- 
ber’s retirement does not revive any right to an annuity, even though retired pay 
deductions continued after the divorce because the member had not elected the 
option to have the deductions stopped when he no longer had a wife; therefore, 
the wife must be regarded as any other dependent acquired after retirement and 
ineligible for an annuity as the widow of a member upon his death. 


To the Secretary of the Navy, August 10, 1962: 

Dy letter dated July 5, 1962, the Assistant Secretary of the Navy 
(Installations and Logistics) requested a decision as to whether the 
widow of a retired member of the Navy would be entitled to an annuity 
under the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1431-1446, if the member (1) had a valid election of option 1 in effect 
at time of retirement, (2) divorced his wife after retirement, and (3) 
subsequently remarried the same woman. Your request for decision 


was assigned submission No. SS-N-660 by the Department of Defense 
Military Pay and Allowance Committee. 
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The Retired Serviceman’s Family Protection Plan provides a system 
whereby military personnel may, if they choose to receive a reduced 
amount of retired pay, provide annuities for dependents—surviving 
spouse and children. The plan, while federally administered, is de- 
vised to be self-supporting in that the amounts of the reduction in 
retired pay should finance the amounts of dependents’ annuities pay- 
able under the plan. 


Under section 1434(a) (1) a member may make the annuity payable 
to, or on behalf of, the surviving spouse, ending when the spouse dies 
orremarries. In electing to provide an annuity for his wife, the retired 
member may elect an annuity with or without the option to have retired 
pay deductions stopped when he no longer has a wife eligible for an 
annuity. See section 4(a) (4) of the Uniformed Services Contingency 
Option Act of 1953, 37 U.S.C. 373(a) (4) (1952 Ed., Supp. II), and 
10 U.S.C. 14384(c). Where the member divorces his wife after retire- 
ment and remarries her, that wife would satisfy the literal definition 
of the term “widow” in the Uniformed Services Contingency Option 
Act of 1953 and the term “spouse” in 10 U.S.C. 1434 and 1435 regardless 
of whether the retired member had elected option (4) under the 1953 
act or option (c) under section 1434, since the statute defines those 
terms as meaning the spouse of the member on the date the member is 
retired or becomes entitled to retired pay. 


If he elects to have the deductions stopped in case he is divorced or 
his wife dies, his premiums (retired pay deductions) are somewhat 
higher than they would be without that option. It seems clear that the 
election to have, or not to have, the retired pay deduction stopped in 
that event affects only the amount of the premium payment. There is 
nothing in the statute to suggest that such election would have, or was 
intended to have, a determinative effect on whether an annuity would 
be payable in the event of a remarriage to the former wife. 

Clearly, the dissolution of the marital status terminates the wife’s 
participation in the annuity program where retired pay deductions are 
terminated upon divorce under a section 1434(c) election and we find 
no basis for a conclusion that the remarriage of the retired member to 
her would revive her right to an annuity. To hold otherwise would 
permit a retired member’s widow to participate in the benefits of the 
plan even though no premiums were paid during the period between 
the date of the member’s divorce following his retirement and his re- 
marriage to her, which period could extend for a comparatively long 
time. The circumstance that retired pay deductions will be made dur- 
ing the period after the divorce where the member does not elect that 
option, results from the election made by the member with respect to 
the premium payments and not with respect to an election relating to 
circumstances under which the annuity itself will be paid. It may be 
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noted that section 4 of the act of October 4, 1961, Public Law 87-381, 
amending 10 U.S.C. 1436 to permit the withdrawal of retired members 
from participation in the Family Protection Plan for severe financial 
hardship, specifically provides that “The absence of an eligible bene- 
ficiary shall not of itself be a basis for such action.” 

There is no provision under the Family Protection Plan whereby a 
dependent acquired after retirement may be provided an annuity under 
the plan. After a divorce the member’s wife ceases to be a beneficiary 
under the plan and even though deductions continue to be made from 
the member’s retired pay under the terms of his option, his remarriage 
to his former wife could give her no greater right than any other 
dependent acquired after retirement either by marriage, adoption, or 
natural birth. 

Accordingly, your question is answered in the negative. 


[B-149353] 


Compensation—Rates—Highest Previous Rate—Consultant Service 


To permit employment as a consultant on an intermittent basis under section 15 
of the Administrative Expenses Act of 1946, 5 U.S.C. 55a, to be considered a first 
employment when the consultant is appointed to a regular full time position for 
the purpose of fixing his compensation above the minimum rate for the grade 
would not only be an evasion of the within-grade waiting requirements for ad- 
vancement to higher steps in grades but would be contrary to the spirit and intent 
of the Classification Act of 1949; therefore, the fixing of the salary of a consultant 
employed under section 15 of the 1946 act when he is appointed to a regular posi- 
tion at a rate of compensation based on his per diem rate which is above the 
minimum rate for the grade of the regular position is not proper. 


To Miss Ethelreda C. Fesmire, National Labor Relations Board, 
August 16, 1962: 

Your letter of July 2, 1962, requests our decision concerning the 
propriety of certifying for payment a pay roll voucher transmitted 
therewith in favor of Mr. Daniel H. Pollitt. The sole question in- 
volved is whether Mr. Pollitt’s rate of pay in the GS-15 position, to 
which he was appointed on June 19, 1962, properly was predicated 
upon a rate of compensation previously received by him while serving 
under an employment made in accordance with section 15 of the 
Administrative Expenses Act of 1946, 5 U.S.C. 55a. 

You say that Mr. Pollitt was employed as a Special Assistant and 
Consultant to the Chairman of the National Labor Relations Board 
effective June 19, 1961, with compensation payable at the rate of 
$60.88 a day. This employment was made under the authority of sec- 
tion 15 of the Administrative Expenses Act and was not to extend 
beyond June 18, 1962. On April 24, 1962, Mr. Poliitt’s employment 
was converted retroactively as of December 19, 1961, from an inter- 
mittent WAE basis to a temporary excepted appointment with a 
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regular tour of duty. This conversion action was required by Federal 
Personnel Manual, Ch. A-7-13, which provides for converting inter- 
mittent employment to temporary employment when the total time 
worked intermittently in any year exceeds more than one-half of full 
time employment. You say also that effective June 19, 1962, Mr. 
Pollitt was appointed to the position of Attorney Adviser, GS-15, 
under the authority of Schedule A 6.101a. His compensation was 
fixed at the rate of $15,030 per annum, the top scheduled step for 
grade GS-15. 

Your doubt as to the propriety of using the per diem rate of $60.88 
as a highest previous rate for purposes of fixing the initial salary 
of Mr. Pollitt in the grade GS-15 position arises because of our hold- 
ing in 80 Comp. Gen. 375 to the effect that employment under section 
15 may not be considered as a first appointment for purposes of sec- 
tion 801 of the Classification Act of 1949, 5 U.S.C. 1131. 

We carefully have reviewed the holding in 30 Comp. Gen. 375 and 
consider it to be sound. A contrary conclusion would permit evasion 
of the within-grade waiting requirements for advancement to the top 
scheduled steps of classification act grades and would not be either 
within the intent or spirit of section 801 and other provisions of the 
Classification Act. 

Our decision of July 29, 1959, B-130988, cited in your letter, is 
distinguishable from the holding in 30 Comp. Gen. 375 in that the 
employee there involved was not appointed under section 15 of Public 
Law 600. Moreover, he worked full time on a regularly scheduled tour 
of duty for over seven years. 

We do not view the regulations of the Civil Service Commission, 
to which you refer in your letter—Federal Employees’ Pay Regu- 
lations, section 25.102(f)—as in conflict with the holding in 30 Comp. 
Gen. 375. The holding in that decision is clear. Employment under 
section 15 of the Administrative Expenses Act does not constitute a 
previous appointment warranting an exception to the requirement 
contained in section 801 of the Classification Act of 1949 that all new 
appointments be made at the minimum rate of the appropriate grade. 
Cf. 33 Comp. Gen. 371. While section 25.102(f) of the Commission’s 
regulations makes no mention of the nonapplication of that section 
to persons appointed under section 15 of the Administrative Expenses 
Act nor to our decision in 30 Comp. Gen. 375, we must conclude that 
such regulations were not intended to (and could not) overcome our 
decision which we consider to have been required in order to preserve 
the purpose and intent of the Classification Act of 1949. 

Accordingly, the voucher which is returned herewith may not be 
certified for payment. 
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[B-149499] 


Pay—Service Credits—Temporary Disability Retired List 

The restriction in the military pay increase act of May 20, 1958, which changed 
the formula for computation of retired pay to prevent the accumulation after 
May 31, 1958, of further credit for inactive service (10 U.S.C, 1405) should 
be applied prospectively only so that a Regular Army officer who, after 3 years 
on the temporary disability retired list from 1957 to 1960, is recalled to active 
duty and subsequently makes application for retirement on length of service 
under 10 U.S.C. 3911, is not precluded from having the inactive service on the 
temporary disability retired list earned through May 31, 1958, included for 
percentage multiplier purposes in the computation of his retired pay. 

To the Secretary of the Army, August 20, 1962: 

Reference is made to the letter of July 17, 1962, from the Acting 
Assistant Secretary of the Army, presenting for decision a question 
as to the propriety, in computing retired pay under Formula B of 
10 U.S.C. 3991, of including credit for percentage multiple purposes 
for the time spent on the temporary disability retired list in the case 
of an officer of the Regular Army now on that list who has been found 
physically fit for active duty and who contemplates retirement under 
10 U.S.C. 3911 following a period of active duty after his recall to 
active duty has been accomplished. The request for decision was 
cleared by the Department of Defense Military Pay and Allowance 
Committe and was assigned submission number SS-A-664. 

Chapter 61 of Title 10, U.S. Code, governs retirement or separation 
from the military service by reason of physical disability and author- 
izes members whose disability “may be of a permanent nature” to be 
placed on a temporary disability retired list with retired pay for a 
period not to exceed 5 years. Section 1210 of Title 10 provides that if 
a member on a temporary disability retired list is found to be physi- 
cally fit for active duty the Secretary shall treat him as provided in 
section 1211 of that title. Section 1211 provides that such member, 
if a commissioned officer of a Regular component, shall be recalled to 
active duty, with his consent, and, as soon as practicable, may be re- 
appointed by the President by and with the advice and consent of 
the Senate to the active list of his Regular component in the regular 
grade held by him when his name was placed on the temporary dis- 
ability retired list or in the next higher regular grade. 

Section 202(b) of the Career Compensation Act of 1949, Ch. 681, 
63 Stat. 808, 37 U.S.C. 233(b) (1952 Ed.), provides that members 
shall accrue additional service credit for basic pay purposes for cer- 
tain periods, including periods while on a temporary disability re- 
tired list, with a proviso which prohibits the use of such inactive 
service credit “to increase retired pay, disability retirement pay, re- 
tirement pay, or retainer pay while on a retired list, on a temporary 
disability retired list, in a retired status, or in the Fleet Reserve or 
Fleet Marine Corps Reserve, except as provided in Title IV of this 
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Act”. Title IV contained the provisions governing retirement or 
separation for physical disability, which provisions are now contained 
in Title 10, U.S. Code. It has been held that the proviso cited above 
refers to members who have been retired and are in receipt of retired 
or retirement pay and thus have a pay to which the prohibition against 
an “increase” may apply. 36 Comp. Gen. 431. Although the officer 
here involved has been drawing retired pay while on the temporary 
disability retired list, his entitlement thereto will cease upon his recall 
to active duty. After his recall, therefore, he will have no retired 
pay to which the prohibition against an “increase” could apply. 

It is reported that the officer was placed on the temporary disability 
retired list effective October 1, 1957, with 27 years of active service 
and that such service plus the time on the temporary disability retired 
list. will total 30 years’ service for basic pay purposes. Under 10 
U.S.C. 3911 a Regular or Reserve commissioned officer of the Army 
may be retired upon his own request if he has completed at least 20 
years of service computed under section 3926 of that title, at least 
10 years of which was active service as a commissioned officer. 

The retired pay of officers retired under section 3911 is computed 
under Formula B of section 3991 as follows: monthly basic pay of 
member’s retired grade multiplied by 214 percent of years of service 
that may be credited to him under section 1405 of Title 10. Section 
1405, which was added by section 11 of the act of May 20, 1958, Public- 
Law 85-422, 72 Stat. 130, specifies the service creditable in determining 
the percentage multiple and includes, in addition to active service: 

(3) the years of service, not included in clause (1) or (2) with which he was 
entitled to be credited, on the day before the effective date of this section, in 
computing his basic pay ; and 

(4) the years of service, not included in clause (1), (2), or (3), with which 


he would be entitled to be credited under section 1333 of this title, if he were 
entitled to retired pay under section 1331 of this title. 


Prior to June 1, 1958, the applicable formula in section 3991 pre- 
scribed computation of retired pay for members retired under section 
3911 on the monthly basic pay of member’s retired grade multiplied by 
21% percent of years of service creditable to him in determining basic 
pay. 

The legislative history of the act of May 20, 1958, shows that the 
above-cited change in the formula for computing retired pay was 
made for the purpose of preventing accumulation after May 31, 1958, 
of further credit for inactive service for use as a multiplier except as 
provided in section 1333. The new restriction, however, was clearly 
intended to be prospective only and not to take away any entitlement 
to service credit for inactive service which had accrued to a member 
prior to June 1, 1958. 
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The officer in question, therefore, after being recalled to active duty 
under section 1211 and retired under section 3911, will be entitled to 
use as a multiplier in computation of his retired pay under Formula 
B of section 3991 all of his active service plus his inactive time on the 
temporary disability retired list from date of placement thereon, 
October 1, 1957, through May 31, 1958. 


[B-149585] 


Quarters Allowances—Dependents—Allotment Continuation After 
Statutory Elimination—Evidence 


A procedure to continue Class Q allotments for enlisted members of the uni- 
formed services in pay grades E-4 (with over 4 years’ service) through E-9, 
without their express consent and without the member’s signature, after Jan- 
uary 1, 1963, when the statutory allotment required for eligibility for quarters 
allowances on account of dependents is terminated pursuant to section 3(3) of 
Public Law 87-531, 50 U.S.C. App. 2204 note, might subject the Government to 
liability for allotment deductions if the statute should be construed as an auto- 
matic elimination of the allotment requirements and, therefore, the best interests 
of the Government require evidence signed by the member of his desire to con- 
tinue his allotments. 


To the Secretary of the Navy, August 20, 1962: 

Reference is made to letter dated July 27, 1962, from the Under 
Secretary of the Navy, requesting a decision whether we would be 
required to object to the adoption by the Navy and Marine Corps of a 
procedure under which certain Class Q allotments would be continued 
in force after December 1962 in cases of enlisted members in pay 
grades E-4 (over 4 years’ service) through E-9 unless and until the 
enlisted members concerned request otherwise. The request for deci- 
sion has been assigned submission No. SS-N (MC)-668 by the De- 
partment of Defense Military Pay and Allowance Committee. 

Section 302(h) of the Career Compensation Act of 1949 as added 
by section 4 of the Dependents Assistance Act of 1950, 37 U.S.C. 
252(h), provides that the payment of basic allowance for quarters 
“shall be made only for such period as the enlisted member has in 
effect an allotment of pay not less than the sum of basic-allowance for 
quarters to which he is entitled plus” the additional amount specified 
by that section “for the support of the dependent or dependents on 
whose account the allowance is claimed.” On January 1, 1963, how- 
ever, the statutory allotment requirement for payment of basic allow- 
ance for quarters to enlisted members with dependents in pay grades 
E-4 (over 4 years’ service) through E-9 will cease to be in effect. See 
clause (3) of section 3 of Public Law 87-531, approved July 10, 1962, 
50 U.S.C. App. 2204 note. The-statutory allotment requirement will 
continue for enlisted members in pay grades E-1 through E-4 (4 
years’ or less service). See clause (2) of section 3 of the same act. 
However, on and after January 1, 1963, enlisted men in pay grades 
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E-4 (over 4 years’ service) and above will be entitled to a basic allow- 
ance for quarters on the same basis as officers. 

The Under Secretary says that there are many thousands of Navy 
and Marine Corps enlisted members in pay grades E-4 through E-9 
whose dependents are not permitted to accompany them while they 
are serving with units outside the United States and aboard vessels 
and that the great majority of these members will desire to continue 
their allotments in force for the support of their dependents. It is 
stated that the Department of the Navy proposes to continue paying 
these allotments unless and until the member concerned requests that 
his allotment be terminated or changed. It is further stated that in 
addition to giving the provisions of Public Law 87-531 wide dis- 
semination, the Navy proposes to require that every affected enlisted 
member be given a written statement explaining that he is not re- 
quired to continue his Class Q allotment after December 1962; that 
if he desires his allotment to be stopped or changed to a different 
amount, he should so request in the established manner; and that if 
he desires his allotment to be continued in effect, no action on his part 
is required. A similar statement will be included with the allotment 
checks mailed to the dependents. 

The Under Secretary’s letter points out that Navy and Marine Corps 
disbursing officers will have imposed on them during the months of 
December 1962 and January 1963 a particularly heavy workload in 
connection with the implementation of Public Law 87-531, and it is 
desired that effective steps be taken to eliminate unessential paperwork 
and keep monetary errors to a minimum. The letter states that if it 
is held that the allotments in question are terminated by operation of 
law on January 1, 1963, it can be expected that the execution, transmis- 
sion and processing of the large volume of authorizations will result 
in a substantial number of allotment checks not being timely issued 
or being issued in incorrect amounts. 

The Under Secretary’s letter cites several of our decisions involving 
dependency and Class Q allotments, and the view is expressed that, 
except where an allotment has been registered by direction of the 
Secretary of the Navy under the authority vested in him by section 
6 of the Dependents Assistance Act of 1950, 50 U.S.C. App. 2206— 
which authorizes the Secretary to establish an allotment without the 
consent of the member—the establishment of a Class Q allotment is 
a voluntary act of the member. On the basis that the existing Class Q 
allotment authorization was the voluntary act of the member, the 
Navy feels that the general requirement for a voluntary allotment has 
been met and thus constitutes authority to continue the existing allot- 
ment after December 1962 unless and until the member requests that 
his allotment be terminated or changed. 
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A Class Q allotment, such as established by the Secretary of the 
Navy without the consent of the member, has been considered as being 
in the nature of a compulsory allotment (see generally 34 Comp. Gen. 
164, 166, and 87 Comp. Gen. 151). In such cases it is stated in the 
Under Secretary’s letter that the member would be required under 
Public Law 87-531 to indicate in writing whether he desires to con- 
tinue, change or terminate such allotment. As a condition to the 
entitlement to a basic allowance for quarters, the existing statute spe- 
cifically requires that the enlisted member have “in effect an allotment 
of pay.” In view of this condition, it is at least arguable that a Class 
Q allotment established upon the authorization of a member is not 
entirely “voluntary” since one definition of that word is “Uncon- 
strained by interference; unimpelled by another’s influence; sponta- 
neous * * *.” As stated above, however, this statutory requirement 
for allotments is expressly removed for members in pay grades E-4 
(over 4 years’ service) and above, by the provisions of Public Law 
87-531, effective January 1, 1963. 

Thus the conditions under which certain Class Q allotments were 
authorized are being changed by the Government and it would be en- 
tirely tenable to view such unilateral action by the Government as 
an effective abrogation of those allotments. Some of the expressions 
in the request for decision are not inconsistent with that view insofar 
as they imply that the Navy and Marine Corps would agree that the 
continuation of the Class Q allotments involved would not be proper 
if the allotters were not notified of their proposed continuance and 
given an opportunity to discontinue them. If such notification is 
necessary then it would seem to follow that something in the nature 
of an expression by the enlisted man of a desire that his allotment be 
continued would be necessary. We believe the best way to record that 
expression would be to obtain his signature on the paper evidencing it. 

Allotments of pay are simply orders on the paymaster in the nature 
of powers of attorney authorizing the pay to be paid to certain desig- 
nated persons who are thereby empowered to receive and receipt for 
the same. 2 Comp. Dec. 654. The Secretary of the Navy is author- 
ized by sections 6142 and 6146 of Title 10, U.S. Code, to permit Navy 
and Marine Corps personnel to register allotments from their pay. 
Similar authority for the Army and Air Force is contained in sections 
3689 and 8689 of Title 10, U.S. Code. Regulations governing register- 
ing of allotments for Navy personnel are contained in Part D, chapter 
4, Navy Comptroller Manual. Assuming that the existing authoriza- 
tion establishing a Class Q allotment meets the requirements of those 
provisions of law for voluntary allotments, it is nevertheless quite 
doubtful that those provisions reasonably may be considered as 
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constituting authority for automatically continuing the Class Q allot- 
ments in effect after the statutory requirement for such allotments has 
terminated and other conditions existing when such allotments were 
authorized have been changed by the Government. The Class Q 
allotment was established for the specific purpose of meeting the re- 
quirements of the 1950 act. In this connection, paragraph 044365 of 
the mentioned Navy Comptroller Manual provides in part that a 
change in an allotment from one purpose to another purpose may be 
accomplished only by submitting an Allotment Authorization (Nav- 
Compt Form 545) stopping the existing allotment and registering a 
new allotment. While it is proposed to notify each individual mem- 
ber that if he desires to continue in force his Class Q allotment no action 
on his part is required, such notification would be difficult of proof, 
without the member’s signature evidencing its receipt, and it might 
not prevent the member from successfully alleging at a later date that 
he was not apprised of his right in this respect and is entitled to 
refund of the Class Q allotment deductions on the basis that they 
were unauthorized after the effective date of Public Law 87-531. The 
Court of Claims in the case of Melville v. United States, 23 Ct. Cl. 
74, held that the Secretary of the Navy had no power to increase a 
naval officer’s allotment without his consent and, therefore, he was 
entitled to recover the amount withheld from his pay on account of 
such allotment payments. 

While Public Law 87-531 does not expressly provide for terminat- 
ing the Class Q allotments that enlisted members in pay grades 
E-4 (over 4 years’ service) through E-9 have in effect to support the 
payment of quarters allowance, it will eliminate the requirement for 
such allotments by these members in order to receive quarters allow- 
ance for their dependents. It is quite possible that the courts would 
view the elimination of such requirements as automatically terminat- 
ing the authority to pay the allotment in the absence of a specific 
request or authorization by the member to continue the allotment in 
effect or make a new allotment. In view of the possibility of such 
construction and the liability of the Government for allotment deduc- 
tions previously made, it is our view that the proposal to continue 
certain Class Q allotments after December 1962 without the express 
consent of the members concerned, evidenced by the member’s signa- 
ture in each case, would be of doubtful legality, at least, and would 
not be in the best interest of the Government. Accordingly, we 
would be required to object to such proposal. In view of the repre- 
sentations made in this matter, it is regretted that we are unable 
to furnish a more favorable reply. 
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[B-149478] 


Quarters Allowance—Temporary Duty—Voluntary Occupancy of 
Inadequate Quarters 


An Air Force officer, without dependents, who, immediately prior to temporary 
duty, voluntarily occupied inadequate Government quarters that were terminated 
on the day of departure for temporary duty and who, upon return to the 
permanent duty station, was assigned adequate Government quarters may not 
subsequently urge the inadequacy of the quarters as a basis for entitlement 
to quarters allowances; therefore, payment of a quarters allowance to the 
officer is not authorized. 


To Captain M. E. Cale, Department of the Air Force, August 24, 
1962: 

By letter dated July 17, 1962, the Directorate of Accounting and 
Finance forwarded your letter of July 7, 1962, with enclosures, re- 
questing advance decision as to the propriety of payment of a mili- 
tary pay order in favor of First Lieutenant Samuel A. Blank, USAF, 
in the amount of $408.94, representing a basic allowance for quarters 
as for an officer without dependents during the period December 9, 
1959, to June 1, 1960, under the circumstances stated. Your request 
was assigned Air Force Request No. DO-AF-665 by the Military 
Pay and Allowance Committee, Department of Defense. 

By orders dated December 4, 1959, Olmsted Air Force Base, Penn- 
sylvania, Lieutenant Blank was directed to proceed on or about Decem- 
ber 9, 1959, to Charleston, South Carolina, and then to Ramey Air 
Force Base, Puerto Rico, on temporary duty for approximately 179 
days for the purpose of installing AIRCOM equipment. Bachelor 
officers’ quarters occupied by Lieutenant Blank were terminated effec- 
tive December 8, 1959, by verbal orders, confirmed by orders of Decem- 
ber 17, 1959, Olmsted Air Force Base, and upon his return from 
temporary duty new quarters were assigned to him effective June 2, 
1960, also by verbal orders, confirmed by orders of June 6, 1960, issued 
at the same installation. 

In support of his claim, Lieutenant Blank furnished as an enclosure 
with his letter of December 11, 1961, a copy of 1st indorsement from 
Olmsted AFB, stating that “Bachelor Officers’ Quarters were inade- 
quate for the period 1 December 1959 to 31 January 1960. Perma- 
nent assigned personnel were not required to occupy these quarters 
except on a voluntary basis. Effective 1 February 1960, Bachelor 
Officers’ Quarters were adequate and available and all permanent offi- 
cers were required to occupy these quarters.” The officer states in his 
letter that he did not wish to occupy the quarters in question, but due to 
being on temporary duty and away from Olmsted AFB most of the 
time he was not able to make suitable arrangements for living off 
base. He says that about December 1, 1959, he made arrangements 
to share an apartment with a friend and had started moving his 
personal belongings when he was ordered on temporary duty at Puerto 
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Rico. The officer contends—since quarters were inadequate at the 
time they were terminated and since he was not informed that adequate 
quarters were available in January 1960, and could not have been 
occupied in any event during the period of his claim due to his tempo- 
rary duty—that he is entitled to a basic allowance for quarters in 
accordance with the provisions of paragraphs 20315a and 20318a, Air 
Force Manual 177-105, dated July 1, 1960. 

You say that Lieutenant Blank terminated his inadequate quarters 
at Olmsted AFB on December 8, 1959, and departed on that date for his 
temporary duty and that he returned to that base on June 2, 1960, where 
he immediately occupied quarters ina new BOQ. In expressing doubt 
as to the propriety of the payment, you state that Lieutenant Blank 
was not drawing a single quarters allowance at his permanent duty 
station prior to departure. 

Section 302 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 252, provides that, except as otherwise provided by law, mem- 
bers of the uniformed services entitled to receive basic pay shall be 
entitled to receive a basic allowance for quarters. Subsection (b) pro- 
vides that, except as otherwise provided by law, no basic allowance for 
quarters shall accrue to members of the uniformed services assigned 
to Government quarters or housing facilities under the jurisdiction of 
the uniformed services, appropriate to their rank, grade, or rating and 
adequate for themselves and dependents, if with dependents. Para- 
graphs 20315a and 20318a, Air Force Manual 177-105, cited by the 
officer, and pertaining only to members of the Air Force without de- 
pendents, provide in pertinent part as follows: 


Entitlement 


a. General * * *, Any quarters or housing facilities under the jurisdiction of 
any of the uniformed services, in fact occupied without payment of rental charges 
at his permanent station shall be considered to have been assigned to such member 
as appropriate and adequate quarters. 

a. Temporary Duty. A member without dependents is entitled to basic allow- 

ance for quarters when on temporary duty (including temporary duty on trans- 
port) if receiving basic allowance for quarters at his permanent duty station and 
his permanent station remains unchanged. 
While the quoted provisions were effective July 1, 1960, they superseded 
similar provisions appearing in paragraphs 20301a and 20302, Air 
Force Manual 173-20, dated March 30, 1955, which were in effect dur- 
ing the period here involved. 

Thus, members, without dependents, performing temporary duty 
away from a permanent station at which they were not assigned, or 
furnished quarters, but at which they were paid a rental allowance and 
required to procure their own quarters, continue to receive the rental 
allowance to meet the continuing expense of maintaining such privately 


financed quarters at the permanent station during their temporary 
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absence from that station. On the other hand, members who occupy 


Government quarters while performing duty at the permanent station, 
and hence are not in receipt of a basic allowance for quarters, do not 
acquire a right to receive such allowance upon departing for a period 
of temporary duty. While Lieutenant Blank’s quarters were termi- 
nated on the day of his departure from his permanent duty station, 


he apparently was not put to any appreciable expense to ‘maintain 
quarters at his permanent duty station during the period of his absence 
as contemplated by the regulations, particularly since upon his return 
from temporary duty he was again assigned Government quarters. The 


fact that the quarters assigned to him immediately prior to his tem- 


porary duty were determined to be inadequate affords no basis for 


concluding that the officer is entitled to a basic allowance for quarters. 
The officer’s own statement clearly indicates that he occupied those 
quarters on a voluntary basis for personal reasons. A member who 


elects to occupy inadequate quarters may not thereafter be permitted 
to urge their inadequacy as a basis for payment of a basic allowance 


for quarters. Compare the answer to question 1 in our decision of 

September 16, 1960, 40 Comp. Gen. 169, 171, to the Secretary of 

Defense. 
Accordingly, the payment of the quarters allowance is not authorized 


and the military pay order, together with enclosures, will be retained 
here. 


[B-147367] 


Contracts—Offer and Acceptance—Preliminary, Etc., Approval 


Where the allegations by a high bidder that the sales officer at a spot bid sale of 
surplus property having an acquisition cost in excess of two million dollars had 
been delegated the review and approval authority required by General Services 
Administration regulations for sales of surplus property having an acquisition 
cost of over $10,000 (44 CFR 55.50), and that a valid and binding contract came 
into existence when at the spot bid sale the high bid exceeded the upset price, are 
in irreconcilable conflict with the administrative report stating that the review 
authority had not been delegated to the sales officer and that approval as required 
by the regulation was never given to the sale, the administrative report, in the 
absence of evidence to overcome the presumption of correctness, must be accepted 
as accurately reflecting the disputed facts. 


Contracting Officers—Review of Actions 


A requirement in a regulation, 44 CFR 55.50, that certain sales of surplus property 
be reviewed and approved contemplates that the reviewing authority will be 
someone other than the contracting officer whose action is being approved, and, 
therefore, although a contracting officer might have authority to review and 
approve awards on spot bid sales, to hold that he has authority to approve a spot 
bid sale for which he established the upset price prior to sale would render the 
regulation meaningless ; accordingly, in the absence of approval of the sale by an 


independent reviewing authority, there is no binding contract for the sale of the 
property. 
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Contracts—Offer and Acceptance—Preliminary, Etc., Approval 


An agreement which was made between the deputy commander at an Army prop- 
erty disposal installation and the contracting officer that the high bidder at a 
spot bid sale should receive the property, which agreement was not communicated 
to the bidder, was merely tentative and the fact that there was no communication 
with the successful bidder is fatal to any conclusion that the review and approval 
of the sale required by the administrative regulations 44 CFR 55.50 were achieved 
so as to establish a binding contract between the United States and the bidder for 
the sale of the property. 


Contracting Officers—Authority—Apparent—Estoppel 


The absence from a regulation requiring review and approval of each proposed 
award under a competitive bid sale of surplus Government property when the 
acquisition cost is $10,000 or more of a designation of the specific office or position 
which would review and approve the award does not bring a spot bid sale of 
surplus property having an acquisition cost of more than $10,000 in which the 
required review and approval were not given to the successful bidder after the 
contracting officer had indicated award would be made to him within the rule that 
agent’s apparent authority is binding on the Government so that the Government 
is estopped from denying the existence of a contract of sale in view of the well- 
established principle that when a contract to be executed between two parties is 
subject to approval by another and that approval is not given, no binding contract 
exists on which the United States may be required to respond in damages as for a 
breach. 


Sales—Title Passage—Delivery of One of Many Items 


Notwithstanding the contention of a high bidder at a spot bid sale for an item of 
surplus property consisting of 74,297 units that the issuance of an invoice and 
delivery of one sample unit requested by the bidder evidences transfer of title to 
all 74,297 units to the bidder under 40 U.S.C. 484(d), which provides for accept- 
ance of a bill of sale, or other instrument executed by an executive agency as 
evidence of transfer of title or interest to surplus Government property, a more 
reasonable interpretation of the statute is that the bill of sale, or other instrument 
is conclusive evidence of compliance with the law only with regard to those items 
specifically mentioned in the instrument, and, therefore, in the absence of ap- 
proval by a reviewing authority of the sale of the entire lot as required by the 
administrative regulation, 44 CFR 55.50, the bidder is not entitled to delivery of 
the remaining units. 


Regulations—Inconsistencies 


An administrative regulation which provides for immediate award at spot bid 
sales of surplus Government property, 44 CFR 55.45, and a regulation which 
requires approval by a reviewing authority of sales of surplus property having 
an acquisition cost of $10,000 or more are not ambiguous or in conflict as to 
sales of property costing less than $10,000 because review and approval are not 
required, nor are they in conflict as to property costing $10,000 or more since 
the immediate award and review and approval provisions can be met either by a 
reviewing authority other than the contracting officer establishing upset prices 
prior to the sale, or by assigning an individual other than the contracting officer 
with authority to review and approve awards at the sale. 


General Accounting Office—Jurisdiction—Claims—Legal 


A high bidder at a spot bid sale of surplus property who sold the property to a 
third party before he learned that the required approval of the sale by a review- 
ing authority had been denied may not have the sale considered valid on the 
basis of equitable considerations since under the law, the Comptroller General 
not only has a right but a duty to reject claims to which there are substantial 
defenses in law. 
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To Strasser, Spiegelberg, Kampelman & McLaughlin, August 31, 
1962: 

Reference is made to your letter dated February 20, 1962, and subse- 
quent correspondence, requesting on behalf of your client, Universal 
Auto Parts Exporters (Universal), reconsideration of our decision 
B-147367, January 31, 1962, in which we agreed with the determina- 
tion of the commanding officer of the Columbus General Depot deny- 
ing the existence of a contract for the sale of item No. 303 under 
invitation for bids No. 33-167-s-61-89. 

The facts and circumstances in this case are set forth rather fully 
in our decision of January 31, 1962, and need not be repeated here. 
However, any new factual material submitted in support of your 
request for reconsideration shall be noted hereafter. 

In substance, we held in our prior decision that under the provi- 
sions of a General Services Administration (GSA) regulation pub- 
lished at 15 Fed. Reg. 6494, 44 CFR 55.50, approval by a reviewing 
authority of each holding agency is required for each proposed award 
under a competitive bid sale when the acquisition cost (actual or esti- 
mated) of the property is $10,000 or more, and that, since the required 
approval of the reviewing authority was not received, the contracting 
officer was not legally authorized to make an award of item No. 303. 
We further held that the decision by the Quartermaster General to 
recommend that the installation commander reject Universal’s bid 
was not, on the basis of the facts before us, arbitrary or an abuse of 
administrative discretion. 

Your letter of February 20 states that although you disagree with 
our holdings in the original decision, you will accept for the purpose 
of reconsideration the following as premises: (a) that the administra- 
tive determination by the Department of the Army that Universal’s bid 
was too low was not arbitrary or capricious, and (b) that GSA regu- 
lations (specifically 44 CFR 55.50) pertaining to spot bid sales were 
applicable in the instant case. You submit, however, that neither 
holding precludes a determination that a valid and binding contract 
was entered into by the Columbus General Depot with Universal on 
July 5, 1961. 

In your request for reconsideration, your letter of February 20 sets 
forth five grounds, in the alternative, the acceptance of any one of 
which, you contend, must result in a reversal of our prior decision. 
These grounds may be stated at the outset as follows: 

1. The provisions of 44 CFR 55.50 requiring review and approval 
were complied with. 
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2. The Government is estopped from denying compliance with 
44 CFR 55.50. 

3. The requirements of 44 CFR 55.50 are superseded by the 
provisions of 40 U.S.C. 484(d). 

4. An ambiguity in GSA regulations nullifies any possible effect 
of lack of review and approval; and 

5. The equities of Universal’s case demand that the award to it 
be acknowledged as a binding and valid contract. 

With respect to the first ground stated above, you note that GSA 
regulation 44 CFR 55.13 defines “reviewing authority” as “local, re- 
gional or departmental board of review of a holding agency. It may 
consist of one or more persons.” You state that the regulation allows 
for considerable flexibility in establishing a review and approval 
authority and that it-is silent on how a review is to be conducted, who 
is to review a proposed award, or when review is to take place. It is 
contended that the reviewing authority may be delegated by the hold- 
ing agency; it may be exercised immediately upon examination of the 
bids; it may be exercised informally; and its exercise need not be 
communicated to successful bidders. 

In support of your position that review and approval in the instant 
case had been accomplished, the presentation on this point appearing 
in your letter of March 16 may be summarized as follows: Mr. Beelman 
had review and approval authority of disposal awards at Columbus 
General Depot on July 5, 1961, which he received in one of two 
ways: (1) aspecific (either written or oral) delegation of such author- 
ity by the predecessor of General Shaller, commander of the Colum- 
bus General Depot on July 5, 1961, which was not revoked or 
terminated by General Shaller prior to July 5, 1961; and/or (2) a 
specific (either written or oral) delegation to Mr. Beelman (as the 
consolidated surplus sales officer) of the review and approval author- 
ity by General Shaller after he became the installation commander. 
Mr. Beelman actually exercised this authority in “knocking down” the 
award to your client on item No. 303 after he mentally noted that 
Universal’s bid on that item exceeded the price set before bid opening 
as @ minimum acceptable price. 

It is your contention that the Army cannot now be heard to say that 
(1) Columbus General Depot had no knowledge of, or completely 
ignored, all Army and GSA requirements for review and approval on 
sales immediately prior to the July 5, 1961, spot bid sale, or (2) that 
the Columbus General Depot, with knowledge of the Army and GSA 
requirements for review and approval, did not delegate the authority 
below the office of the installation commander, and that such 








128 DECISIONS OF THE COMPTROLLER GENERAL [42 


installation commander did in fact exercise such review and approval 
on surplus property sales immediately prior to July 5, 1961. With re- 
gard to the first point, you note that the Army, as well as all bidders, 
was put on notice of the existence of the GSA review and approval 
requirement when it was published in the Federal Register. Assum- 
ing then that the Columbus General Depot had knowledge of the 
GSA review and approval requirements, any failure to so exercise 
such review and approval would have been to flaunt and ignore an 
important regulation. Since it is equally inconceivable that General 
Shaller would have flaunted and ignored such regulation, it must be 
assumed that Columbus General Depot was reviewing and approving 
all awards over $100,000 immediately prior to July 5, 1961. The 
question, then, as you state it, is whether General Shaller exercised 
such review and approval authority. You contend that the answer 
to this question is in the negative and the reason for this is that the 
review and approval function had been delegated to Mr. Beelman, 
the consolidated surplus sales officer, and he had exercised it on this 
award in the same manner as most Army and Air Force disposal 
contracting officers—that is, making award on the spot if the high 
bid exceeded the minimum price set before bid opening. 

In support of these contentions, you note that the Air Force has 
followed this very procedure in spot bid sales conducted at Air Force- 
administered consolidated surplus sales offices and that the Air Force 
considers the required GSA review and approval regulation automati- 
cally complied with when a bid exceeds the upset price. The upset 
price is determined before the opening of bids, and the contracting 
officer thus makes an immediate determination that the high bid ex- 
ceeds such upset price. It is further stated the Army itself conducts 
its spot bid sales in this manner and you cite as examples two recent 
sales—one on February 13, 1962, at Sharpe General Depot (sale No. 
6251), and one on February 14, 1962, at the Pueblo Ordnance Depot 
(sale No. 6239). Your letter of March 7, 1962, cites seven additional 
examples of such sales occurring in 1961. 

It is further alleged, in the alternative, that even if Mr. Beelman 
had not been delegated the necessary review and approval authority, 
an actual review and approval of the award was made by the deputy 
installation commander. You state the Government has acknowl- 
edged that on July 12, 1961, the deputy commander agreed that an 
award should be made to Universal on the instant sale. All that re- 
mained to be done was the mechanical task of preparing the formal 
papers and you say that these “mechanics” do not serve to deny the fact 
of approval. It is this fact which is required by 44 CFR 55.50 and 
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nothing more. There need be no communication to a successful bidder 
of the facts or results of review. Accordingly, you conclude, the 
requirements of 44 CFR 55.50 were fully satisfied. 

With respect to the second ground urged for reversal (estoppel), 
you say that it was entirely reasonable for Universal to have assumed 
that any required review and approval had either been given by Mr. 
Beelman or had been granted by someone else and the knowledge 
communicated to Mr. Beelman. Since the GSA regulations did not 
designate the specific office or position which would review and ap- 
prove the award, it is clear that Universal was in no position to know 
who would make the review, much less when such review would take 
place. Therefore, you contend, Universal could and did justifiably 
rely on Mr. Beelman’s assurance that the award was final and so 
relying, it contracted with another party to sell the goods in question. 
You conclude that this case falls within the “uncommon” area where 
an agent’s appearance or representation of authority (i.e., apparent 
authority) is binding on the Government. In support of this posi- 
tion you cite George H. Whike Construction Co. v. United States, 
135 Ct. Cl. 126; Arthur Knight, Administrator v. United States, 35 
Ct. Cl. 129; Zager v. United States, 33 Ct. Cl. 336; and Thompson v. 
United States, 9 Ct. Cl. 187. 

In support of your third ground for reversal, you point out that 
subsequent to the bid opening, and the statement of award to Univer- 
sal, Universal requested that one unit of the goods it had purchased 
be issued to it. The contracting officer acceded to this request, and 
a unit and an invoice therefor were issued to Universal. Section 
484(d), Title 40, United States Code, provides that : 


A deed, bill of sale, lease, or other instrument executed by or on behalf of 

any executive agency purporting to transfer title or any other interest in surplus 
property under this subchapter shall be conclusive evidence of compliance with 
the provisions of this subchapter insofar as concerns title or other interest of 
any bona fide grantee or transferee for value and without notice of lack of such 
compliance. 
You contend that the issuance of one unit to Universal was, in fact, a 
partial shipment under the award and cite the case of F'scote Manu- 
facturing Company v. United States, 144 Ct. Cl. 452, 169 F. Supp. 483, 
in support thereof. Also cited as pertinent to the interpretation of 40 
U.S.C. 484(d) are the cases of United States v. Jones, 176 F. 2d 278, 
and Turney v. United States, 126 Ct. Cl. 202, 115 F. Supp. 457. You 
conclude that a reading of 40 U.S.C. 484(d) requires that the Govern- 
ment acknowledge a binding award with Universal and since this 
statute is determinative of the case, any failure to comply with an 
adminstrative regulation does not invalidate a binding contract. 
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With regard to the fourth ground for reversal you note that 44 
CFR 55.45 states, among other things, that “Awards [at spot bid 
sales] shall be made or bids rejected immediately following the offer- 
ing of the item or lot.” You contend that this section not only marks 
the distinction between awards and proposed awards, it also directs 
a contracting officer immediately to respond conclusively toa bid. It 
was thus proper for Universal to have relied upon 44 CFR 55.45, 
and have anticipated an immediate award. You argue that if this 
reliance were not fully justified, then it may be said that the applicable 
regulations, read together, are ambiguous and confusing and although 
a contractor may be charged with knowledge of regulations pertinent 
to his dealings with the Government, he may not be made to suffer 
the consequence of gross ambiguities in such regulations. 

And finally with regard to the fifth ground for reversal (the equities 
of Universal’s case), you point out Universal was assured several times 
the sale was final and the property belonged to it and that Universal, 
confident it owned the property, contracted with a third party and 
sold the goods. Thereafter, Universal’s competitors unjustifiably pres- 
sured a reversal of the award and due to their efforts, the depot 
sent the case to Washington for review; that upon appeal, and pur- 
suant to our prior decision, the parties learned that the Army rejected 
the award to Universal pursuant to a void regulation; and that the 
third party with whom Universal dealt is now preparing a lawsuit 
against it for breach of contract. 

You submit that these facts show Universal has been caught in 
a web of unfair competitive pressure, conflicting and/or invalid regu- 
lations, misleading invitations for bids, and express but incorrect 
avowals of the existence of a contract by an experienced Government 
officer. And finally you cite 40 Comp. Gen. 160 for the proposition 
that this Office has the power to grant equity in appropriate cases. 

Upon receipt of your letters dated February 20 and March 7, 1962, 
requesting reconsideration of our decision of January 31, 1962, we 
requested by letter of March 20, 1962, a supplemental administrative 
report in the matter, commenting on each of the allegations and con- 
tentions made by you, with particular emphasis to be placed on your 
allegations that Mr. William Beelman had the necessary review author- 
ity and that so-called upset prices have been established on several 
occasions by the Consolidated Surplus Sales Office of the Columbus 
General Depot to permit “instantaneous review and approval before 
announcing the award” at a spot bid sale. 
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By letter dated May 15, 1962, the Defense Supply Agency submitted 
a report on the matter with two enclosures, a supplemental report of 
the contracting officer, Mr. Beelman, and a report of the Defense 
Logistics Service Center (DLSC). In his report the contracting 
officer states that inasmuch as the sale of the property involved was 
by an Army activity, which activity was governed by Army regula- 
tion, he relied not on the GSA regulations but upon pertinent Army 
regulations which we held invalid in our decision of January 31, 1962. 
His report goes on to relate the following circumstances. 


7. Prior to 5 July 1961, the undersigned assumed that if the prices bid 
equalled or exceeded the amount determined prior to the sale as the minimum 
acceptable amount, the only factors which would be considered in approving 
the award would be the formal requirements such as responsiveness of bid, 
eligibility of bidder, and similar matters, and that disapproval on the basis 
of adequacy of price would be most unusual. 

8. Prior to 5 July 1961, the undersigned believed that the requirement for 
formal approval of awards did not apply to Spot Bid sales, since, under the 
existing regulations, he believed that the announcement of the high bid and 
name of the high bidder constituted an award and resulted in a valid, binding 
contract. This appeared to conflict with the requirement for written review and 
approval. The undersigned believed that, in the case of a spot bid sale, any 
“review and approval” must be accomplished before the announcement of the 
high bid. Any suggestion, in paragraphs 5, 7, and 13 of the original report, 
that review of spot bid sales by the Depot Commander or his deputy, was stand- 
ard procedure, is unintentionally misleading. Until after 5 July 1961 the under- 
signed had no written instructions regarding approval or review of awards 
for the sale of surplus property but followed the practice of requesting review 
and approval by the Depot Commander only on Sealed Bid sales where the 
contract involved property valued at more than $100,000.00 on usable material 
or over $500,000.00 for scrap. 

9. Hence in preparing for Spot Bid sales the undersigned as Chief of the 
Consolidated Surplus Sales Office, established a minimum acceptable price for 
each item, and his assistants conducting the sales were instructed to announce 
lesser bids as successful only if the amount by which such bids did not meet 
the established price were very minimal, or after consultation with the under- 
signed or the contracting officer for revision of the minimum acceptance price. 

10. In the case at hand, the undersigned prior to 5 July 1961 established 
the minimum acceptable price for the item in dispute at $6.50 per ton, or 
17.3¢ each (see Para 3 original report) and since Universal’s bid exceeded that 
price by approximately one-half cent each, he had no hesitancy in considering 
it an acceptable amount. However, as reported in Paras 5, 6, and 7 of the 
original report, the several communications received within a few hours after 
the sale created a doubt in his mind as to the accuracy of his previous esti- 
mates. He therefore delayed issuing a confirmation of the award pending 
receipt of an analysis of the material. During this time, upon discussion of 
the matter with the Depot Commander and the Depot Legal Office, he learned 
that his previous understanding of the applicability of Para 31, AR 755-8 to 
Spot Bid sales was in error, and that the sale required approval of the Depot 
Commander, or his formally designated representative. He was advised that 
regardless of his former opinion as to his authority to award a contract for 
property with acquisition cost of more than $100,000.00, he should in all such 
cases in which final action had not been taken, obtain the Depot Commander’s 
approval before making an award. He was advised that even though he acted 
in good faith the oral award allegedly made by him was not valid, unless and 
until approved by the Depot Commander or his delegated representative. 
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11. Upon receipt of the chemical analysis requested by him and mentioned 
in Para 7 of the original report, the undersigned concluded that his judg- 
ment as to acceptable price had been correct, and he then discussed the matter 
informally with the Deputy Depot Commander who directed that a request 
for approval be submitted in writing, as required by Para 3le of AR 755-8. 

12. While such request was being prepared the telephonic offer of Cousins 
Iron & Metal Company of Toledo, Ohio, to purchase the item at .30¢ per 
unit was received by the Deputy Depot Commander. Because of this inquiry 
the Deputy Depot Commander withheld approval of the award, solely on the 
basis of adequacy of price, unless and until concurrence as to the reasonable- 
ness of price was received from the Quartermaster General, Department of the 
Army (see Para 9 of the original report). The matter having thus heen 
taken out of the hands of the contracting officer for decision by higher authority, 
he advised Universal that there would be a delay pending a decision. 

13. The contracting officer agrees that, as stated by Universal, immediately 
after the announcement of Universal as the high bidder, Universal requested that 
one unit of the property in question be delivered to him presumably for analysis 
by a prospective buyer. This single unit was delivered to Universal by use of a 
Requisition and Invoice/Shipping Document, DD Form 1149, dated 7-5-61, a 
copy of which was attached to Universal’s original protest. 

The report of DLSC states that subsequent to the receipt of our 
decision of January 31, 1962, instructions were issued to all Defense 
surplus sales offices requiring that all proposed awards on items 
having an acquisition cost of $10,000 or more be approved by the 
chief of the Defense Surplus Sales Office (DSSO) unless the chief 
of the DSSO should also be acting as contracting officer. In the 
latter case, proposed awards are to be reviewed by higher authority. 

With respect to your contentions that it has been standard Army 
practice at Army-administered consolidated surplus sales offices to 
make immediate award at spot bid sales when the high bid exceeded 
the upset price and that this was intended to constitute any required 
review and approval, the DLSC report states that in the case of most 
Army-operated consolidated surplus sales offices, awards at spot bid 
sales of items having an acquisition cost of $100,000 or more have 
been reviewed and approved in accordance with paragraph 31 of Army 
Regulations 755-8 either by separately reviewing each proposed award 
or by the approval, in advance, of the upset prices by the installation 
commander or his authorized designee. The report further states 
that while it is true that in some cases the necessary review and ap- 
proval was performed by the chief of the Consolidated Surplus Sales 
Office (CSSO), it is not believed that there can be objection to this 
procedure as long as the chief of the CSSO had been delegated the au- 
thority to review and approve and the chief does not act personally 
as contracting officer at the sale. The report concludes as follows: 

5. In his letter of 20 February 1962, Mr. Kampelman refers to sales at Pueblo 
Ordnance Depot (Sale No. 62-39) and Sharpe General Depot (Sale No. 62-51) 


in support of his allegation that the Army has made immediate awards at spot 
bid sales with the Acting Contracting Officer exercising review authority where 
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the acquisition cost exceeded $100,000. In the case of Sharpe General Depot 
Sale No. 62-51, no individual line item involved an acquisition cost of $100,000 
or more and, under the Army Regulations in effect when the sale was conducted, 
review and approval was required only when acquisition cost amounted to 
$100,000 or more. Pueblo Sale No. 62-39 was an auction sale, not a spot bid 
sale and, in the case of the items involving acquisition cost of $100,000 or more, 
an individual other than the Contracting Officer was assigned by the installation 
Commanding Officer to review and approve awards on the spot. 

6. Prior to receipt of the Comptroller General’s decision of 31 January 1962 
and the issuance of the instructions referred to above, there was admittedly 
a certain amount of misapprehension respecting the requirements for review 
and approval at spot bid sales. It is possible that other Sales Officers may 
have operated under the same understanding as the Sales Officer at Columbus 
General Depot. In any event, at the time of the sale in question, the review- 
ing authority had not been delegated to Mr. Beelman and approval, as required 
by 15 F.R. 6494, 44 CFR 55.50, has never been given to an award to Universal 
Auto Parts Exporters. 

7. The protestant in this case appears to be contending that Mr. Beelman 
was, consistently with 15 F.R. 6494, 44 CFR 55.50, acting simultaneously as 
Contracting Officer and as reviewing authority. It is submitted that the re- 
quirement for review and approval necessarily contemplates that the reviewing 
authority will be someone other than the Contracting Officer whose action is 
being reviewed and the construction sought by the protestant would make the 
provisions of 15 F.R. 6494, CFR 55.50 essentially meaningless and illusory. It 
further seems implicit in the protestant’s position that the Commanding Gen- 
eral, Columbus General Depot had, over an extended period of time, acquiesced 
in Mr. Beelman’s practice of acting at the same time as Contracting Officer and 
as reviewing authority. Although there appears to be no question but that 
the Commanding General, Columbus General Depot had the authority to review 
and approve proposed awards within the limitations of 15 F.R. 6494, 44 CFR 
55.50, it is clear that the Commanding General did not have authority to dis- 
pense with the requirement for review and approval. Where, by law or regula- 
tion, approval of a Government contract by higher authority is required, any 
purported contract entered into without the requisite approval in the manner 
prescribed by the law or regulation is a nullity, and the courts have refused to 
apply the doctrine of estoppel against the Government in such cases. See 
Reese v. Government of the Virgin Islands, 277 F. 2d 329 (1960) ; Farm Security 
Administration vy. Herren, 165 F. 2d 554 (1948). [Italics supplied.] 


We also have the statement in the letter dated May 15, 1962, from the 
Defense Supply Agency that: 

Although upset prices were established in this case in advance of the sale, 
they were established by the contracting officer, and were not approved by the 


Commanding Officer, or any reviewing authority designated by him, and did 
not constitute pre-approval by a reviewing authority. 


Obviously on the basis of the facts as reported by the administra- 
tive officers above, there is an irreconcilable conflict between your 
contentions and allegations as to the extent of Mr. Beelman’s review 
and approval authority prior to July 5, 1961, and the administra- 
tively reported facts on that issue. The DLSC report states un- 
equivocally that at the time of the sale in question, the reviewing 
authority had not been delegated to Mr. Beelman and approval as 
required by the terms of 44 CFR 55.50 has never been given to an 
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award to Universal. We have consistently held that where there are 
disputed questions of fact, in the absence of evidence sufficiently 
convincing to overcome the presumption of the correctness of the ad- 
ministrative report, this Office will accept the administrative report 
as accurately reflecting the disputed facts. 37 Comp. Gen. 568; 41 
id. 47; id. 266. See, also, on this point Longwill v. United States, 
17 Ct. Cl. 288, and Charles v. United States, 19 Ct. Cl. 316. Inasmuch 
as your contentions with respect to Mr. Beelman’s authority to review 
and approve are unsupported by any evidence, we feel that the pre- 
sumption in favor of the administrative report has not been overcome. 

In any event, however, even if it is assumed, for the sake of argu- 
ment, that Mr. Beelman possessed the requisite authority to review 
and approve awards on spot bid sales, we are in agreement with the 
Department of the Army position that the requirement for review 
and approval necessarily contemplates that the reviewing authority 


will be someone other than the contracting officer whose action is 
being reviewed and that your view on this matter would make the 
provisions of 44 CFR 55.50 essentially meaningless and illusory. We 
are not unmindful of the fact, as you point out, that the subject 
invitation for bids listed Mr. Josiah G. Turner as contracting officer. 
Although the exact nature of Mr. Beelman’s duties as chief of the 
Consolidated Surplus Sales Office has not been defined with precision, 
it is an undisputed fact that, at least on the last few items of the sale 
(including item 303), Mr. Beelman assumed the duties and was, in 
fact, the contracting officer. And, although you allege otherwise, 
there is nothing in the record before us which would justify a conclu- 
sion that Mr. Beelman did not in fact set the upset price prior to the 
sale. 

You also contend, in the alternative, that the Government has ac- 


knowledged that on July 12, 1961, the deputy commander agreed an 


award should be made to Universal; that all that remained to be done 


was the mechanical task of preparing the formal papers; and that 
there need be no communication to a successful bidder of the facts 
or results of review. 


As our decision of January 31 expressly states, the agreement of 


the contracting officer and the deputy commander on July 12, 1961, 


that an award should be made to Universal was merely “tentative.” 
Moreover, it is undisputed that such agreement was not communi- 
cated to Universal. We feel that the failure to so communicate this 


agreement is fatal to any conclusion that the required review and 
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approval was achieved. See Sell v. General Electric Supply Corpo- 
ration, 278 N.W. 442 (Wisconsin). There, the defendant’s agent took 
an order from the plaintiffs for the purchase of five refrigerators. 
The purchase was made subject to approval by the defendant’s home 
office. In fact, the agent had no actual authority to take such order. 
The order was taken on March 18, 1937. Plaintiffs at that time gave 
defendant’s agent a check for a downpayment of 10 percent, together 
with a note executed in blank for the balance. Subsequent to March 
18 there was no communication between plaintiffs and defendant until 
April 5th on which date plaintiffs sent defendant a telegram request- 
ing an answer regarding the refrigerators. To this wire defendant 
wired plaintiffs as follows: “Extremely sorry we are unable to ship 
refrigerators as requested Stop Therefore check for ten percent of 
initial order is being returned.” The next day defendant wrote plain- 
tiffs a letter containing, among other things, the following statement : 


Supplementing our telegram of April 5th in reference to your order for Hot- 
point refrigerators, we are extremely sorry that we are unable to ship this 
merchandise to you as orignally intended. [Italics supplied.] 

In holding that no contract had ever been consummated, the Supreme 
Court of Wisconsin said: 


“Generally speaking an offeree has a right to make no reply to offers, and his 
silence and inaction cannot be construed as an assent to the offer” * * * 
a * * oo a * ” 


[10] In the instant case, there were no former relations between the parties. 
The only manifestations to the offeror by the defendant are the telegram and 
confirming letter, above quoted, each rejecting the offer. The fact that the 
letter indicates that the offeree had originally intended to accept is of no con- 
sequence because an unmanifested intent to accept is of no legal consequence. 


* * * [Italics supplied.] 
See, also, Metzler v. Harry Kaufman Company, 32 App. D.C. 434, 


which involves similar facts regarding unmanifested approval and 
which reaches the same result as the Sel/ case. 


We must conclude on the basis of the above analysis that the review 
and approval provisions of 44 CFR 55.50 were not fulfilled in the 


instant sale. 
In our decision of January 31, the general rule regarding the scope 
of a Government agent’s authority and the duty imposed upon those 


dealing with such agent to accurately ascertain the agent’s authority 


was stated. It was noted that until the required review and approval 
had been accomplished, the contracting officer’s action in announcing 
an award to Universal was as ineffectual to fix any liability upon 
the Government as if he had been entirely disconnected with the 
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Government service. You feel, however, that this case falls within the 
“uncommon” area where an agent’s appearance or representation of 
authority, i.e., apparent authority, is binding on the Government, 
citing for this proposition George H. Whike Construction Co. v. 
United States, 1385 Ct. Cl. 126; Arthur Knight, Administrator v. 
United States, 35 Ct. Cl. 129; Eager v. United States, 33 Ct. Cl. 336; 
and 7'hompson v. United States, 9 Ct. Cl. 187. Although each of these 
cases holds that the doctrine of estoppel may be applied against the 
Government under certain circumstances we do not think they are 
determinative of the issue before us. 

In the Whzke case, the plaintiff signed a contract after he had been 
reassured by the legal advisors of the contracting officer that plaintiff 
would be protected against the operation of an executive order even 
though a proviso in the contract made the contract subject to the terms 
of the executive order. The court stated that the assurances were 
given by the representatives of an agency that had power to amend 
contracts unilaterally without regard to consideration under the First 
War Powers Act, 55 Stat. 838, 839, 50 U.S.C. 601, and the assurances 
were not contrary to any provisions of the contract. Furthermore, a 
careful reading of the facts in the case indicates that the assurances 
were given to the contractor under such circumstances that the court 
believed the contracting officer had or should have had knowledge 
of them, and therefore acquiesced in them. 

The Anight case involved a situation where the plaintiff refused 
to resign from a position at the request of his superior, but continued 
to perform the services for which he was employed. The superior 
who had the authority to employ and to continue the employment 
of the plaintiff had complete knowledge of the plaintiff’s continued 
employment. The superior took no action to terminate the employ- 
ment but acquiesced in its continuance. The court applied the estoppel 
doctrine against the Government and held that the plaintiff was en- 
titled to recover for the services rendered. 

In the Hager case the plaintiff filed three amendments vo a com- 
plaint, which amendments stated new causes of action aid were not 
triable with the original cause of action. Since the amendments were 
filed without the consent of the Government, the Government filed a 
motion to dismiss. The first amendment was filed March 24, 1894; 
the second, August 13, 1896; the third, October 23, 1897; and the 
Government’s motion to dismiss was not filed until March 8, 1898. 
Had the court granted the motion to dismiss, the statute of limitations 
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would have cut off part of the different demands. The court 
stated that consent (to amend) may be given by acquiescence without 
being reduced to a formal agreement. It therefore ordered severance 
of the various causes with the amended petitions to be treated as 
original petitions. 

In the 7hompson case an assistant quartermaster during an emer- 
gency arising in the latter part of the Civil War, entered into an in- 
formal contract without the advertising to purchase 1,000 mules. This 
was done with the approval of his superior, the chief quartermaster. 
It also appeared that General Thomas, the commanding general of 
the field army, had the requisite authority to declare an emergency 
and to dispense with certain formalities in procuring supplies. The 
court noted that the official relations between General Thomas and 
his chief quartermaster were of the “most intimate and informal 
character” and that all the measures taken by the chief quartermaster 
in procuring supplies and means of transportation were generally 
known to General Thomas and received his implied approval and 
assent. The chief quartermaster was informed by General Thomas 
of a series of military emergencies running through the months of 
December 1864 and January through March 1865, requiring the ut- 
most speed by the Quartermaster Department, but no formal order 
was ever issued by General Thomas declaring an emergency or direct- 
ing the purchase in open market of the necessary supplies or means 
of transportation then required by the Army under his command. 
After the contract had been partially performed the contractor was 
notified by the chief quartermaster of the Army that the balance was 
terminated. On these facts the court held that the contract was valid 
and the contractor was allowed an adjustment. 

With reference to these four cases the contracting officer contends 
they differ from the instant case in that in the matter at hand there 
is no showing that the official who had actual authority to approve 
the contract of sale had any knowledge of the proposed contract at 
the time Universal believes the award became final. On the contrary, 
once the official with actual authority to approve was apprised of the 
facts in the case, he did not acquiesce, but refused to approve the con- 
tract and caused Universal to be notified of this fact. 

In rebuttal to this analysis of the cases you contend that the cri- 
teria set forth in the cited cases is not that the person with authority 
specifically knew of the contract at the moment of award, but it is 
enough that he knew and acquiesced in the subordinate exercising 
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his review and approval function on any past, present and future 
occasion when such review and approval was required. You con- 
clude that the latter is the situation in the present case. 

Even if we assume, arguendo, that your contentions with respect 
to the commanding officer’s knowledge and acquiescence are true, we 
do not think that the principle of estoppel is applicable in the instant 
case for the following reasons. To begin with, of the four cases cited 
by you, we are of the opinion that only the Whzke case possibly sup- 
ports your position. In Anight and in Lager specific knowledge and 
acquiescence by the person, or persons, who had actual authority to do 
the particular act involved were clearly present. In Z7'hompson the 
chief quartermaster was in constant communication with the command- 
ing general and kept him informed of the measures taken to procure 
supplies even though no formal order was ever issued by the com- 
manding general declaring an emergency and directing the purchase 
of mules. Also present in the Z’hompson case was the fact, which had 
considerable influence on the court, that secrecy with respect to the 
declaration of an emergency was desirable. As the court put it: 

* * * Nothing could be more fatal to the military interests of the Govern- 
ment than that contractors, or the public, or even the subordinate officers of the 
Quartermaster Department should be informed “of the particular facts and cir- 
cumstances” which constitute the emergency, or of “the movements and opera- 
tions of an army” which render the supplies necessary, or of the probable “‘con- 
tinuance of such emergency,” or, indeed, of the fact that an emergency exists. 
Such a communication might well be made by a military commander to his 
confidential assistant, the chief quartermaster, and might ultimately be used 
as a voucher in the settlement of the chief quartermaster’s accounts; but that 
it should be posted about the army and shown to every man who contemplates 
furnishing the needed supplies, most certainly could never have entered into the 
intent of the framers of the statute, * * * 

As to the Whike case, it should be emphasized that the assurances given 
to the contractor were not contrary to law or to uny provision in 
the contract. In fact the contracting officer in that case had given 
the very same assurances, in the form of a letter, to another contractor 
on the previous day. With respect to the present case before us, we 
can find no authority for the proposition that a formal legal require- 
ment imposed by law or regulation can be abrogated by-the person 
in whom is placed the duty of seeing to it that the requirement is 
satisfied. The fact that Mr. Beelman had erroneously exercised re- 
view and approval functions without express authority to do so prior 
to July 5, 1961, does not alter the matter. And, as noted earlier, even 
if it is assumed, as you contend, that Mr. Beelman had actual author- 
ity to review and approve, the exercise of such power while acting in 
the dual capacity of reviewing authority and contracting officer would 
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not, in our opinion, satisfy the requirements of 44 CFR 55.50 since 
that regulation necessarily contemplates that the reviewing authority 
will be someone other than the contracting officer whose action is 
being reviewed. 

Furthermore, it must be noted that the Whike case is contrary to 
the great weight of authority in this area. A case which fairly rep- 
resents, we think, the weight of authority in this field is Ship 
Construction Co., Inc. v. United States, 91 Ct. Cl. 419, certiorari denied 
312 U.S. 699. There, the-plaintiff sued for breach of an alleged con- 
tract under which it claimed to have purchased a number of wooden 
ships. A member of the United States Shipping Board (which had 
authority to award the contract) sent the plaintiff a document inform- 
ing the plaintiff that his bid had been accepted by the Board. The 
whole Board, however, had not approved the award. In holding that 
no contract was consummated the court stated, in pertinent part: 

* * * The fact that, as in the case at bar, a representative of the government 
or the governmental agency mistakenly and without authority incorrectly ad- 
vises the other party, or the bidder, that its proposition or bid has been accepted 
by the government, or such governmental contracting agency, does not bind the 
government, and such action gives the other party no rights in the premises to 
any greater degree than exist upon the basis of the action which was actually 
taken by the agency or board possessing the authority to fix the terms and con- 
ditions upon which the government shall be bound. Cases to this effect are 
uniform and the proposition mentioned is so well established as not to require 
citation of authority. It is also an established proposition that estoppel cannot 
be set up against the government on the basis of an unauthorized representation 


or act of an oflicer or employee who is without authority in his individual 
capacity to bind the government. 


* “ * + * * * 

* * * Where one authorized to do so receives and accepts a bid and awards 

a contract but whose action with reference to the contract to be executed be- 
tween the parties is subject to approval by another and that approval is not 
subsequently given, no binding contract exists on which the United States may be 
required to respond in damages as for a breach. Monroe v. United States, 
184 U.S. 524; Cathell et al. v. United States, 46 C. Cls. 368; Horton v. United 
States, 57 C. Cls. 395; Jacob Reed’s Sons Inc. v. United States, 60 C. Cls 97; 
Burney Ave, Trading as B. Awe & Co. v. United States, 60 C. Cls. 493; American 
Electric Co. v. United States, 60 C. Cls. 998. 
In addition to the authorities cited by the court above and to those 
cited in our decision of January 31, see Grammer v. Virgin Islands 
Corporation, 235 F. 2d 27, and Reese v. Government of the Virgin 
Islands, 277 F. 2d 329. 

In support of your third ground for reversal, you contend that the 
issuance of one unit of the tank track shoe assemblies, and an invoice 
therefor, to Universal satisfies the provisions of 40 U.S.C. 484(d) 
quoted in full, supra, so as to result in vesting conclusive title to all 
units in Universal. The record shows that a total of 74,297 tank 


tracks are involved in the alleged sale. In a sworn affidavit dated 
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September 11, 1961, by Mr. Isaac Moradi, owner of Universal, the 
following circumstances relating to the issuance of one unit of tank 
tracks are recounted : 

* * * When Mr. Beelman reached the bids submitted for item 303, he an- 


nounced : “1626 to Rex Strong for $0.50 each; the balance awarded to Universal 
Auto Parts for $0.1773 each.” 


Immediately after this announcement was made, I was approached by Mr. 
Lou Moed, of Mott Haven Truck Parts, who expressed an interest in purchasing 
from Universal Auto Parts material just awarded Universal at the Spot Bid 
Sale. In the company of Mr. Lou Moed, and Mr. Jack Gaiser, of Columbus, 
Ohio, I sought verification of the award to Universal, and asked Mr. Beelman 
whether the sale was final. Mr. Beelman replied: “Yes. You bought it and 
you own it; get your money up and get the stuff out of here.” A short while 
later, Mr. Beelman again informed me that the sale was final. 

I then requested of Mr. Beelman that Universal be issued a sample of the 
goods purchased. Mr. Beelman authorized the issuance, and directed an as- 
sistant immediately to give deponent a sample and issue an invoice forit. This 
the assistant did. 

On the basis of the announcement, the award, Mr. Beelman’s assurances and 

the issuance of a sample, I concluded a sale of the material with Mott Haven 
Truck Parts, Inc. 
You further contend that 40 U.S.C. 484(d) does not require that a 
document of necessity purport to transfer title to all items within a 
given lot. We cannot agree with this contention. Although the literal 
language of the statute does not preclude the view urged by you, we 
think that the more reasonable interpretation of the statute is that the 
deed, bill of sale, lease or other instrument is conclusive evidence of 
compliance with the provisions of law only with regard to those items 
specifically recited or mentioned in such instrument. Thus, it cannot 
be questioned that the invoice covering the one unit issued to Universal 
effectively transferred title to that unit, but since the invoice did not 
purport to transfer title to the remaining 74,296 units it cannot be 
concluded that title to those units also passed over. To hold otherwise 
would require stretching the language actually employed heyond what 
that language reasonably connotes. If the Congress had intended the 
statute to have the unusual or novel meaning which you urge, the Con- 
gress would have specifically provided for such result. 

We have examined the authorities cited in your letter of February 20, 
1962, and find them not in point on this issue. In United States v. 
Jones, 176 F. 2d 278, and in Z'urney v. United States, 115 F. Supp. 457, 
the instruments of title did not purport to transfer a portion out of a 
group of items of surplus property. On the contrary the title instru- 
ments purported to transfer a// the items in the group and the con- 
troversy in both cases resulted when the Government attempted to 
withdraw a portion of the items after formal award had been made. 


In Jones the reason for the attempted withdrawal was that the value 
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of the portion withdrawn was greater than realized and in 7'wrney the 
withdrawal was attempted because the lot sold included certain radar 
equipment the presence of which in the lot was not known until after 
the sale, which radar equipment the Government did not wish to sell, 
for security reasons. Asto E’scote Manufacturing Company v. United 
States, 169 F. Supp. 483, the purchaser at a surplus sale attempted to 
show that the contract of purchase was not binding. The court held 
that a valid contract existed because a proper award of contract had 
been made even though the written signature of the contracting officer 
did not appear on the Government’s forms sent to the purchaser. 'The 
opinion of the court noted that a delivery of a small number of units 
was made to the purchaser and commented upon this fact as being addi- 
tional evidence of the purchaser’s recognition of the award. However, 
nowhere in the opinion are the provisions of 40 U.S.C. 484(d) men- 
tioned and it is clear that the court’s holding does not rest upon those 
provisions. 

Turning now to the fourth ground urged for reversal, you contend 
that there is ambiguity in the applicable GSA regulations which nulli- 
fies any possible effect of the lack of review and approval. Specifically 
you point to possible conflict between the “immediate award” provi- 


sions of 44 CFR 55.45 and the review and approval requirements of 
44 CFR 55.50. 


The provisions of 44 CFR 55.45 read, in pertinent part, as follows: 


In spot bid sales, bidders shall be furnished with bid forms in advance of the 
bidding, a bid form to be used for each lot or unit to be separately sold. Requests 
for bids on items offered for sale shall be made by the official in charge. In re- 
questing bids, the official in charge shall announce the item, its identification 
number, and a brief description of the item or lot. The right to reject all such 
bids shall be reserved in the terms of the sale; and lots for which all bids have 
been rejected may be re-offered at the same sale in order to secure an acceptable 
bid price. Awards shall be made or bids rejected immediately following the 
offering of the item or lot. The bids at spot bid sales shall not be disclosed except 
at the announcement of award for any item or lot. Where mailed written bids at 
spot bid sales are permitted, they shall be sealed and not disclosed except at the 
announcement of award. * * * 


Since the review and approval provisions of 44 CFR 55.50 are applica- 
ble only to those sales involving property the acquisition cost of which 
is $10,000 or more it is clear that the regulations are not in conflict on 
sales involving property costing less than $10,000. In such cases award 
must, in conformity to 44 CFR 55.45, be made immediately. As to 
awards on property costing more than $10,000 the dual requirements of 
immediate award and review and approval can be met either by a re- 
viewing authority other than the contracting officer establishing upset 
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prices in advance of the sale, or by assigning an individual other than 
the contracting officer with authority to review and approve awards at 
the sale. We must conclude that there is no ambiguity or conflict be- 
tween the regulations since award on property costing more than 
$10,000 can be made immediately under the above-mentioned pro- 
cedure. 

With reference to the fifth ground urged for reversal, the accounting 
officers of the Government have recognized from an early time (9 
Comp. Dec. 663 [1903]; 7 Comp. Gen. 167 [1927]) that they are with- 
out authority to settle questions before them on an equitable—as 
distinguished from a legal—basis. This Office has recognized this 
limitation on its jurisdiction consistently over the years except in one 
situation, if that situation can properly be called an exception. That 
is the situation set forth in 40 Comp. Gen. 160 where we allowed the 
procurement agency to accept delivery of equipment already manufac- 
tured under a contract which, because of an improper award, was re- 
quired to be canceled. However, even in that situation, it must be 
recognized as the decision in 40 Comp. Gen. 160 expressly stated, that 
in accepting such equipment not only is the contractor’s interest to be 
considered in authorizing acceptance but the Government’s interest as 
well. For example, in B-144621, September 27, 1961, this Office, after 
authorizing the procurement agency to accept delivery of 10 units 
under a canceled contract, later refused to allow delivery of additional 
units by the contractor in order to relieve it of its losses. 

While we do not make light of Universal’s unfortunate position in 
this case, we feel that the law and facts involved are such that we are 
not justified in allowing equitable considerations to govern the dis- 
position of our decision. We believe that there are substantial legal 
precedents to support our decision and the protest of Universal must 
be denied. Indeed, in such cases it is not only the right but the duty 
of this Office to deny such protests. As stated by the Court of Claims 
in Longwill v. United States, 17 Ct. Cl. 288 at 291: 

The accounting officers of the Treasury are in duty bound to scrutinize claims 
and accounts with great care, as is their custom ; and it is the undoubted right and 
duty of the Comptrollers * * * who alone of the accounting officers have authority 
to decide thereon, to reject, in whole or in part, as their judgment dictates, all 
those claims which they have reasonable cause to suspect to be tainted with fraud, 
or to which they believe there may be substantial defenses in law, or as to the 
validity of which they are in doubt. [Italics supplied.] 

To the same effect see Charles v. United States, 19 Ct. Cl. 316. 


Accordingly, the decision of January 31, 1962, must be and is sus- 
tained. 
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[ B-149052 J 


Gratuities—Six Months’ Death—Desertion Status at Time of Death 


An enlisted member of the uniformed services who died after he had breached 
a restricted status and left for Mexico with the intention of remaining there 
permanently was in fact in a desertion status, even though formal action to 
declare the member a deserter was delayed until after his death, and, therefore, 
since the member was in a desertion status at the time of his death which effected 
a termination of his pay status, the 6 months’ death gratuity authorized for 
survivors of members in a pay status at time of death is not payable to the 
enlisted man’s survivors. 


Military Personnel—Deceased—Remains 


An enlisted member of the uniformed services who prior to his death had placed 
himself in a desertion status requiring his removal from the rolls of his organiza- 
tion but who had not actually been dropped from the rolls by administrative 
action at the time of his death is considered a member on the muster rolls at 
time of death under 10 U.S.C. 1481 for payment of expenses incident to his 
death. 


To the Secretary of the Navy, September 4, 1962: 


On May 30, 1962, the Under Secretary of the Navy requested a deci- 
sion as to the legality of payment of the 6 months’ death gratuity pay 
provided by 10 U.S.C. 1475-1480 and expenses incident to death 
authorized under 10 U.S.C. 1481, in the case of Staff Sergeant Crayton 
F. Carter, 1152829, U.S. Marine Corps (deceased), under the cireum- 
stances stated below. The request for decision has been assigned sub- 
mission No. SS-N-649 by the Department of Defense Military Pay and 
Allowance Committee. 

It is reported that Sergeant Carter became an unauthorized absentee 
from his station, Marine Corps Air Station, El Toro (Santa Ana), 
California, on November 6, 1961; that he was arrested by civil authori- 
ties at San Jose, California, incident to a breach of the peace, and 
returned to military jurisdiction on December 6, 1961; that on Janu- 
ary 5, 1962, while at Camp Pendleton, California, in a restricted status 
awaiting further transportation back to El Toro, he breached his 
restricted status and departed for Mexico, arriving at Tijuana at about 
2 a.m., January 7, 1962; and that shortly thereafter he was heard to 
say that he intended to remain permanently in Mexico. 

It is stated that the commanding officer of Carter’s unit upon being 
informed of Carter’s absence and breach of restriction took action 
to declare him a deserter, in accordance with paragraph 1610.5 of 
the Marine Corps Manual and paragraph 7052 of Marine Corps Per- 
sonnel Manual, by making an appropriate entry in the Unit Diary 
and by executing the Absentee Wanted Form, DD 553. This action in 
point of time was taken at about 10:30 a.m., January 8, 1962, but 
fixed the date and time of inception of the desertion status as of 7:01 
a.m., January 7, 1962, the time at which Carter failed to return and 
muster as a restricted person. It is also stated that Carter was found 
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dead in a motel room in Tijuana, Mexico, at about noon, January 8, 
1962. While no exact time has been officially fixed as the time of 
death, the record, including the condition of the body, supports the 
conclusion that death occurred prior to 10:30 a.m., January 8, 1962. 
There was no evidence of foul play. Cause of death as reflected by the 
death certificate prepared by the Navy was “Cardiac Syncope due to 
alcoholic intoxication.” It appears that the commanding officer of 
Carter’s unit who executed documents declaring Carter to be a deserter 
was not informed of the death until about 6:30 p.m., January 8, 1962, 
and that the administrative mark of desertion has not been removed 
from Carter’s record. 

The 6 months’ death gratuity provided in 10 U.S.C. 1475(a) (1) is 
authorized to be paid’to the survivor of a deceased member who “dies 
Wwaile on active duty or while performing authorized travel to or from 


active duty.” We have held that the death gratuity authorized by the 
act is not payable in any case where the member was not in a status 
entitling him to pay at date of death unless it was otherwise provided 
by statute. 40 Comp. Gen. 202, 204. Also, it is well settled that the 
gratuity may not be paid in any case where it is administratively deter- 
mined that the member was a deserter. 31 Comp. Gen. 645. Para- 
graph 1610-5e, Marine Corps Manual, sets out the policies regarding 
absentees and deserters, and subparagraph (1) provides that absentees 
will ordinarily be carried on the rolls of their respective permanent 
duty organizations during the first 29 days of absence. Subparagraph 
(3) (a) provides that absentees shall be declared deserters at any time 
during the first 29 days of absence when the intent to remain away 
permanently is evident from circumstances surrounding the absence. 
Subparagraph (3)(e) provides that such administrative action will 
also be taken when an individual escapes from confinement or his 
guard or absents himself while in a restricted or arrest status awaiting 
investigation of a serious offense. 

Paragraph 7052, Marine Corps Personnel Manual, which prescribes 
the procedure to be followed by commands in the cases of escaped 
prisoners, defines an escape by a prisoner as his deliberate absence from 
his place of arrest, confinement, or from his guard. The regulation 
requires, among other procedures, that within one hour the commander 
shall declare the escapee a deserter from the time of escape. 

The circumstances under which an individual is to be regarded as 
a deserter are set forth in the Uniform Code of Military Justice, 
Article 85, 10 U.S.C. 885, and departmental regulations and where the 
conduct of the individual brings him within such law and regulations, 
prima facie, he is in a desertion status, even though no formal action 
is taken to declare him a deserter. 23 Comp. Gen. 44; 31 id. 645. In 
this case, formal action was taken to declare Carter a deserter. The 
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delay in taking such action apparently was the result of delay in the 
transmission of information to the commanding officer. Since it is 
reported that Carter breached his restricted status and departed for 
Mexico with the intention of remaining there permanently, there ap- 
pears to be ample evidence of the fact of desertion. In the circum- 
stances, no significance need be attached to the fact that the formal 
action to declare him a deserter was taken after his death. Since he 
died in a desertion status and since his desertion effected a forfeiture of 
his pay and allowances and terminated his pay status (United States 
v. Landers, 92 U.S. 77, 79; United States v. Kingsley, 138 U.S. 87), 
payment of the 6 months’ death gratuity is not authorized. 

Concerning the question as to the propriety of paying expenses in- 
cident to death under the provisions of 10 U.S.C. 1481, subsection (b) 
authorizes the payment of such expenses, even though the member con- 
cerned may have been temporarily absent from active duty, with or 
without leave, at the time of his death, unless he had been dropped 


from the rolls of his organization before his death. The intent is 
clear that payment of such expenses may not be made unless the mem- 


ber was on the muster rolls of his organization at the time of his death. 


Chapter 16, section 3 of the Marine Corps Personnel Manual pre- 
scribes the procedure for keeping the Unit Diary which is defined as 
the reporting medium for the day to day history of the unit and its 
personnel and which serves as the permanent historical record of the 
unit in the Archives of the United States. Paragraph 16081-7, Chap- 
ter 16, provides that when an individual is declared a deserter he is 
dropped from the unit account and from the active duty strength of 
the Marine Corps. It is there stated that the drop entry will be 
shown on the diary for the date the declaration is made and will in- 
clude the time and date of commencement of unauthorized absence, 
the date as of which desertion was declared and whether service rec- 
ords are retained or forwarded. Such regulations apparently con- 
template removal from the rolls as of the time it is determined that 
the member entered a desertion status. 

While it may be argued that the Congress could not have intended 
the payment of expenses incident to the death of a member who, prior 
to his death, had placed himself in a status requiring his removal from 
the rolls of his organization but appropriate administrative action to 
that end was not taken prior to the time of death, nothing has been 
found in the legislative history of 10 U.S.C. 1481 which supports that 
conclusion. The language of the statute is clear and free from ambi- 
guity and must be given literal effect. Since Carter, even though in 
fact a deserter, had not been officially dropped from the rolls of his 
organization prior to his death, payment of expenses incident to his 
death may be made at your discretion. 


722-809 O-64—12 
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[ B-149685 J 


Loans—Government Insured—Authority 


Although not specifically authorized, the “standby” program initiated by the 
Small Business Administration to guarantee loans by private financing institu- 
tions to small business investment companies in order to obtain their participa- 
tion to effectuate the purpose of section 303(b) of the Small Business Invest- 
ment Act, as amended (15 U.S.C. 683), which authorizes the Small Business 
Administration to lend funds to small business investment companies to the 
extent funds are unavailable from private sources, is not inconsistent with the 
intent of the Small Business Investment Act, the Congress with knowledge 
of the standby program when section 303(b) was amended having neither 
deemed an explicit provision of law required to authorize the pfogram, nor re- 
corded disapproval of the program in the legislative history. 


To the Administrator, Small Business Administration, September 4, 
1962: 


By letter of August 10, 1962, you requested our opinion concerning 
the legal propriety of the “standby” program initiated by the Small 
Business Administration in connection with carrying out the functions 
and responsibilities imposed under section 303 of the Small Business 
Investment Act of 1958, as amended, 15 U.S.C. 683. Section 303(b) 
as amended by the Small Business Investment Act Amendments of 
1961, 75 Stat. 752, provides that: 


683. Borrowing power; purchase of obligations by Administration. 

7 * a - * * *. 

(b) To encourage the formation and growth of small business investment com- 
panies, the Administration is authorized (but only to the extent that the neces- 
sary funds are not available to the company involved from private sources on 
reasonable terms) to lend funds to such companies through the purchase of their 
obligations which shall bear interest at such rate, and contain such other terms, 
as the Administration may fix. The total amount of obligations of any one com- 
pany which may be purchased and outstanding at any one time by the Admini- 
stration under this subsection (including commitments to purchase such obliga- 
tion) shall not exceed 50 percent of the paid-in capital and surplus of such com- 
pany or $4,000,000, whichever is less. All loans made by the Administration 
under this subsection shall be of such sound value as reasonably to assure repay- 
ment. [1961 amendments italicized.] 


Operation of the standby program is, quoting from your letter, as 
follows: 


When a Licensee applies for a direct loan from SBA under section 303(b) of 
the SBIA, SBA will not issue its commitment to purchase the Licensee’s obliga- 
tions unless the latter certifies as to its inability to obtain the needed funds from 
private sources alone, as well as its inability to obtain such funds from private 
sources under the standby program. 

If a private financial institution is willing to provide the Licensee with the 
loan funds under an SBA standby arrangement, SBA thereupon processes the 
loan application of the Licensee, including the obtaining of executed loan docu- 
ments and related instruments, in the same manner and under substantially the 
same terms as when SBA issues a loan commitment to a Licensee and purchases 
the obligation of the Licensee directly. However, where the standby arrange- 
went is involved, the SBA commitment to the Licensee indicates that either SBA 
or the private source will disburse the loan funds and will hold the note. 

Simultaneously with the issuance by SBA of a loan commitment to a Licensee 
under the standby program, SBA and the private lending source (ordinarily a 
bank) execute an agreement under which: 
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(a) SBA assigns to Bank the executed note of the Licensee and Bank assumes 
the obligation under the SBA loan commitment to disburse funds to the Licensee 
under the note, but only when so directed by SBA. 

(b) Bank may reassign the note to SBA at any time and SBA will thereupon 
pay Bank the outstanding principal under the note. Recoveries of unpaid inter- 
est by SBA are prorated between SBA and Bank. 

(c) SBA may at any time require Bank to reassign the note upon payment to 
Bank by SBA of the outstanding principal thereunder. If at the time SBA ever 
exercises its right of reassignment, there is no default under the note in principal 
or interest, SBA will pay Bank, in addition to outstanding principal, any accrued 
interest under the note. 

(d) The commencement of bankruptcy or similar proceedings involving the 
Licensee-borrower effectuates an automatic reassignment of the note from Bank 
to SBA and the obligation of SBA to pay Bank outstanding principal. 

(e) Bank pays SBA a service and commitment charge of 1 percent per an- 
num upon outstanding principal under the note while held by Bank. 

You point out that from inception of operations under the Small 
Business Investment Act until recently, the Small Business Adminis- 
tration was unable to induce banks, insurance companies, and other 
financial institutions to provide loan funds to small business invest- 
ment companies licensed under the act and that the standby program 
was instituted as a means of obtaining participation by such institu- 
tions in the investment program. The program was put into operation 
in October 1961 on a test basis and proved successful to the extent of 
23 participating banks. Certain additional banks desire to partici- 
pate in the program but have requested assurances that this Office will 
not interpose objection to Small Business Administration disburse- 
ments which may be made thereunder. 

Where the Congress, in connection with Small Business Adminis- 
tration activities, has intended to provide authority for loans by the 
Administration in participation or deferred participation with private 
lending institutions, it has done so specifically. See sections 7(a) and 
(b) covering loans to small business concerns and disaster loans under 
the Small Business Act, as amended, 15 U.S.C. 636(a) and (b); 
and section 502, covering loans to State and local development com- 
panies under the Small Business Investment Act, as amended, 15 U.S.C. 
696, for plant construction, conversion or expansion. Except for a 
general statement of policy contained in section 102 of the Investment 
Act, 15 U.S.C. 661, that the Small Business Investment Program 
“shall be carried out in such manner as to insure the maximum partici- 
pation of private financing sources,” there is no indication whatever 
in the basic act or its amendments that Congress intended to authorize 
such deferred participation with private lending institutions with 
respect to section 303(b) loans as is provided for under the standby 
program. Moreover, the specific authority for participation loans 
granted under the Small Business Investment Act as well as under the 
Small Business Act limits the permissible amount of deferred partici- 


pation to 90 percent of the loan balance outstanding at time of 
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disbursement. Ordinarily it would be difficult to rationalize the 
proposition that the general statement of policy referred to may be 
relied upon as authority for making 100 percent deferred participation 
loans when the same act involved specifically enumerates a limited 
category of loans which may be made on a participation basis and 
limits such participation on a deferred basis to 90 percent. 

However, the legislative history of the 1961 amendments to section 
303(b) clearly shows—whatever the intention of Congress may have 
been in enacting the Small Business Investment Act in 1958 so far 
as concerns authority to make section 303(b) loans under the standby 
procedure—that it was the intention of Congress in enacting the 
1961 amendments for the standby program to be continued. The 
program was described to Subcommittee No. 2 of the Committee on 
Banking and Currency, House of Representatives, in hearings on 
H.R. 6672 covering the Small Business Investment Act Amendments 
of 1961. See page 121 of the transcript of hearings held August 1, 
2, 3, and 4, 1961. At page 4 of Senate Report No, 801, August 28, 
1961, accompanying S. 902 (1961 SBIA amendments) the Committee 
on Banking and Currency stated that it appreciated “the imagina- 
tion of SBA in developing ‘standby’ provisions putting SBA credit 
behind the borrowing [small business investment company].” And 
the Floor Manager of S. 902 and Chairman of the Subcommittee on 
Small Business of the Senate Banking and Currency Committee stated 
during discussion of the bill on the Senate floor that : 

* * * Tron’ * * * 


SBA has indicated that its policy is not to grant loans under section 303 
of the act unless there are no funds available from private sources. In its 
regulations, published in the Federal Register for August 31 of this year, the 
SBA states that private funds are considered unavailable when the appropriate 
certificate submitted to SBA so indicates. The certificate submitted by an 
SBIC includes a statement that the money sought was not otherwise available. 
Perhaps this might be clarified to include the statement that no funds were 
otherwise available, even on an SBA standby takeout commitment. I know 
fhat other Senators and I were impressed with the description of SBA’s pro- 
cedure for standby takeout commitments. In essence, SBA stands ready to 
loan money to an SBIC when the lender of prior privately loaned money calls 
itin. (See 107 Cong. Rec. 17943 (1961) ) 


In view of the legislative record established, it is manifest that lack 
of specific authorization to follow the standby procedures in question 
is due not to the lack of Congressional intent to provide such author- 
ity but, rather, is due to the fact that both your Administration and 
the Congress did not deem that an explicit provision of law was 
required in the matter. Although we cannot clearly discern authority 
for the program in question from the language of the statute alone, 
we do not believe we would be justified in disregarding the evidence 
of Congressional intent in the matter. The amendment of section 
303(b) was effected with knowledge of the construction—so far as 
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concerns authority for the standby program—placed upon the section 
by the official charged with its administration. If the legislative body 
had considered the Small Business Administration interpretation 
erroneous it doubtless would have amended the section or at least 
recorded disapproval of the proposed agency action. Its failure to 
do either, together with the positive statements of approval appear- 
ing in the legislative history, requires the conclusion that the standby 
program is not inconsistent with the intent of the statute. See A/assa- 
chusetts Mutual Life Ins,-Co. v. United States, 288 U.S. 269, 273 
(1933). 


The questicn presented is answered accordingly. 


[ B-149717 J 


Subsistence—Meals Furnished Civilian Employees—Authorization 
Requirement 


In the absence of specific authority in the Post Office Department Appropriation 
Act (Title II of Public Law 87-575), or any other statute, authorizing exception 
to the general rule that the Government may not pay the subsistence expenses 
of or furnish free food to civilian employees at headquarters in addition to 
regular compensation, even though work may be performed under unusual con- 
ditions, reimbursement may not be made to an official of the Post Office Depart- 
ment who made himself a voluntary creditor of the United States by the 
expenditure of personal funds to provide food for employees required to remain 
on duty beyond their regular official duty hours, 5 U.S.C. 71 prohibiting any 
civil officer of the Government from receiving any compensation or perquisites 
beyond the compensation allowed by law. 


Funds—Imprest—Availability 


An imprest fund established pursuant to Federal Procurement Regulations, 
section 1-3.604-4(b), for emergency purchases of supplies or services, for the 
securing of perishable subsistence, etc., may not be used to reimburse a volun- 
tary creditor of the Government who expended personal funds to provide food 
to employees required to remain on duty beyond regular official duty hours, the 
Federal Procurement Regulations on the use of imprest funds not authorizing 
expenditures but merely setting forth procurement policies and procedures for 
small purchases otherwise proper under the law. 


To the Postmaster General, September 5, 1962: 


Reference is made to letter dated August 14, 1962 (file 605), from 
the Acting Postmaster General requesting our decision as to the 
propriety of payment of a voucher in the amount of $66 covering 
perishable subsistence purchased in connection with your Depart- 
ment’s program implementing Executive Order No. 10988 on 
Employee-Management Cooperation in the Federal Service. 

We understand that the purpose of the voucher is to reimburse an 
official of the Post Office Department for expenditures made by him 
from his personal funds to provide carry-out restaurant food for 
certain Post Office Department employees. 
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It is stated in the letter that pursuant to the provisions of Executive 
Order No. 10988 directing that agencies must accord informal, formal, 
or exclusive recognition to employee organizations which request such 
recognition in conformity with certain critera specified in the order 
itself, the Postmaster General directed that a Service-wide election 
be conducted to determine, by vote of postal employees, their indi- 
vidual choice of an organization to represent them; that accordingly, 
a group of six officials, comprising a team of experts, was designated 
to plan and fully execute the election; that this election team, in 
turn, designated other Postal officials in various field offices to rep- 
resent, and act for, the Department at specified locations; that as a 
part of the field teams, the headquarters team also obtained the serv- 
ices of independent experts in labor-industry management relations 
to service as impartial supervising agents in the vote count, tally, 
and certification of ballots procedure; that the headquarters team 
conducted the necessary indoctrination and training of these field 
teams; that the eligibility check and the count and tally of ballots 
was accomplished during the period July 9, 1962, through July 17, 
1962; that the headquarters team served as contacts with the regional 
office teams to provide them with guidance and necessary assistance 
in performing these functions; that in order to perform this essential 
service, all of the team members were officially ordered to remain on 
duty during this period beyond regular official duty hours (8:45 A.M. 
to 5:15 P.M.) in a designated office in your headquarters until such 
time as the daily report of the vote count-tally from each region was 
received ; that the services of the full team were essential to man the 
battery of telephones in answering inquiries from fifteen different 
regions; that variance in time zones required their presence in the 
designated room until after 11:00 P.M. each night from July 9 
through July 15, and on the night of July 17, 1962; and that all of 
the officials involved are in high-level positions not entitling them to 
overtime compensation. 

It is further stated that the expenditures for food for the team 
members were made as a result of lack of facilities within the building 
and the absolute necessity of their remaining constantly available, 
without recess, for consultation with regional postal election teams; 
that these were the only officials in the headquarters qualified to re- 
solve problems concerning the validity of ballots, actions of members 
of regional teams (such as representatives of employee organizations 
assigned to each team in “observer” capacity) and to make on-the- 
spot decisions enabling the work to progress rapidly and without in- 
terruption; that had the regions been deprived of this service due to 
unavailability of the headquarters team members for even short 
periods of time, it would have seriously impeded this phase of the 
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election process, creating confusion, jeopardizing accuracy of the re- 
sults, interrupting continuity by delaying proceedings with resultant 
waste of manpower and heavy additional expense to the Department 
in concluding the vote count and tally of votes; and that, for example, 
the additional costs involved if delays had caused extension of the 
period of duty of the independent experts alone would have far ex- 
ceeded the amount of the voucher herein discussed, in addition to other 
costs which would have been involved. 

The letter continues as follows: 

In view of the above facts, please advise whether the expenditures involved 
may be paid from the appropriation “Administration and Regional Operations” 
in Title II of P.L. 87-575, using the imprest fund established pursuant to the 
Federal Procurement program. See FPR Sec. 1-3.604-4(b) which states “the 
following are typical procurements for which the use of imprest funds would 
be suitable: 

“(1) Emergency, fill-in, occasional, or special purchases of supplies or services : 

= * * * 7 . ° 


“(2) [3] Perishable subsistence; * * *” 

In the event your answer to the above is negative insofar as the general por- 
tion of the appropriation is concerned, your decision is requested as to whether 
payment could be made under that part of the provisions of P.L. 87-575, Title 
II, “Administration and Regional Operation,” which provides: 

“For expenses, not otherwise provided for, necessary for administration of the 
postal service, * * * not to exceed $25,000 for miscellaneous and emergency ex- 
penses (including not to exceed $6,000 for official reception and representation 
expenses upon approval by the Postmaster General) * * *” 

In view of the magnitude of this new program and the extreme complexity 
of placing it into effective operation, it is my feeling that the expenditures 
claimed were necessary and proper in furtherance of proper administration of 
the postal election process. 

It is well established that the Government may not pay the sub- 
sistence expenses of or furnish free food to civilian employees at head- 
quarters in addition to their regular compensation without specific 
authority of law, even though they may be working under unusual 
conditions. See 16 Comp. Gen. 158 and B-141142, December 15, 1959, 
and B-129004, September 6, 1956, copies enclosed. In this connection 
see, also, 5 U.S.C. 71 which provides that no civil officer of the Gov- 
ernment shall receive any compensation or perquisites, directly or in- 
directly from the Treasury of the United States beyond his compen- 
sation allowed by law. 

We find nothing in the cited Post Office Department Appropriation 
Act, 76 Stat. 313, or any other statute specifically or by necessary im- 
plication authorizing any exception in this instance to the general 
rule stated above or to 5 U.S.C. 71. The Federal Procurement Regu- 
lations on the use of imprest funds do not authorize expenditures; 
they merely set forth procurement policies and procedures for small 
purchases otherwise proper under the law. 

Moreover, no person may make himself a voluntary creditor of 
the United States by incurring and paying obligations of the 
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Government which he is not legally required or authorized to incur or 
pay and reimbursement therefor generally is not authorized. See 31 
U.S.C. 665; B-129004, September 6, 1956; 2 Comp. Gen. 581; 3 éd. 
70; 7 id. 104; 8 td. 627; and 18 7d. 424. 

Accordingly, we are not aware of any authority for payment of the 
instant voucher and your questions must be answered in the negative. 


[ B-149643 J 


Advertising—Participation in Exhibits—Prohibition 


Costs incurred by defense cost-plus prime contractors in participating in invita- 
tional exhibits sponsored by the Area Redevelopment Administration to display 
materials that could be produced in labor surplus areas may not be regarded as 
advertising costs which are excepted from the prohibition in section 636 of the 
Department of Defense Appropriation Act, 1962, against use of appropriated 
funds to reimburse defense contractors for advertising costs, particularly in 
view of the fact that the legislative history indicates that the purpose of the 
exhibits would have come within one of two exemptions which the Congress 
considered and then disregarded; therefore, such exhibit costs incurred by 
defense contracts are not reimbursable expenses under cost-plus contracts. 


To the Acting Administrator, Area Redevelopment Administration, 
September 6, 1962: 


We have your letter of August 3, 1962, with enclosures, addressed to 
our General Counsel, requesting a preliminary interpretation on 
whether firms participating in exhibits sponsored by your agency pur- 
suant to the Area Redevelopment Act, 75 Stat. 47, 42 U.S.C. 2501 
note, are precluded from reimbursement for the cost of such partici- 
pation under cost-plus contracts with Department of Defense agencies 
pursuant to section 636 of Public Law 87-144, 75 Stat. 381. 

It is stated in the letter that these exhibits are held in areas of per- 
sistent and substantial labor surplus and have as their purpose the 
display of specifications, drawings and samples of items that partici- 
pating prime contractor consider can be produced within the given 
area and for which additional sources would be desirable. 

Section 636 of Public Law 87-144, the Department of Defense 
Appropriation Act of 1962, provides: 

Sec. 636. No part of the funds appropriated herein shall be available for pay- 
ing the costs of advertising by any defense contractor, except advertising for 
which payment is made from profits, and such advertising shall not be con- 
sidered a part of any defense contract cost. The prohibition contained in this 
section shall not apply with respect to advertising conducted by any such con- 
tractor, in compliance with regulations which shall be promulgated by the Sec- 
retary of Defense, solely for (1) the recruitment by that contractor of personnel 
required for the performance by the contractor of obligations arising under a 
defense contract, (2) the procurement of scarce items required by the contractor 


for the performance of a defense contract, or (3) the disposal of scrap or surplus 
materials acquired by the contractor in the performance of a defense contract. 
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Section 636 in the form in which it passed the Senate as part of H.R. 
7851 was identical to the provision in the act except that it included 
the following two additional exceptions to the general provision: 

* * * (4) the procurement of subcontractors required for the performance 
by the contractor of his obligations under a defense contract, or (5) costs of 
participation in exhibits upon invitation of the Government. 

These two additional exceptions were deleted by the House of Repre- 
sentatives on August 10, 1961, and the form adopted by the House was 
accepted by the Senate on the same day. 

The history of section 636 clearly indicates that the Congress con- 
sidered excepting from the general rule promulgated thereunder 
advertising costs incurred in the procurement of subcontractors, or in 
participation in exhibits upon invitation of the Government. From 
the description of the form and purpose of the undertakings explained 
in your letter, we are of the view that they would have come within 
one or the other of the exceptions deleted from the legislation. In 
view of the fact that the Congress considered and discarded the excep- 
tions, we are of the opinion that the costs of participation by Defense 
contractors in the exhibits conducted by your agency cannot be re- 
garded as reimbursable under cost-plus contracts. 


[ B-149076 J 


Pay—Retired—Annuity Elections for Dependents—Pay Changes 


A member of the uniformed services who, after qualifying for retirement under 
10 U.S.C. 1331, continues on active duty and pays the monthly cost of a survivor 
annuity elected for his wife until placement on the disability retired list must 
have the terms of the survivor annuity purchase contract under 10 U.S.C. 1436 
regarded as fixed at the time he first became entitled to retired pay under 10 
U.S.C. 1331 and the increased retirement benefits accruing upon release from 
active duty for disability do not change the original annuity computation; there- 
fore, a recomputation of the annuity at the time of placement on the disability 
retired list is not authorized and collection of the cost of the annuity during the 
time the member was retained on active duty was proper. 


To Colonel Webster Mills, Department of the Army, September 7, 
1962: 


The Office of the Chief of Finance, Department of the Army, has 
forwarded with first endorsement dated May 31, 1962, your letter of 
April 18, 1962, and enclosures, in which you request an advance deci- 
sion as to whether a new computation of survivors’ annuity cost is 
required in the case of Major General Heber L. Edwards, 0172673, 
who was retired for physical disability after having qualified for 
retired pay under Chapter 67, Title 10 of the United States Code, and, 
if so, whether the member would be entitled to a refund of any portion 
of the amount deposited for cost on the annuity based on the first 
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retirement. Your request was assigned DO No. 648 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

It is reported that General Edwards was placed on the Army of the 
United States Retired List on June 30, 1957, under the provisions of 
sections 1331-1337 of Title 10 of the United States Code (formerly 
Title III of the act of June 29, 1948, Ch. 708, 62 Stat. 1087) and that 
he served on active duty with his consent and by order of the Secretary 
of the Army continuously from that date until his retirement for dis- 
ability on January 20, 1962. General Edwards was removed from the 
Army of the United States Retired List effective January 19, 1962, and 
placed on the permanent disability retired list effective January 20, 
1962, under the provisions of 10 U.S.C. 1201 and 1372 by reason of 40 
percent disability and it is stated that he was eligible for retired pay 
at that time computed under 10 U.S.C. 3911 and Formula B of 10 
U.S.C. 3991. 

You say that on April 29, 1954, General Edwards executed an 
election to receive a reduced amount of retired pay to provide an 
annuity for his wife under the Retired Serviceman’s Family Pro- 
tection Plan, 10 U.S.C. 14381-1446, which election took effect July 1, 
1957, and that the monthly cost, based on the officer’s age of 60 at 
the time of retirement and his wife’s age of 52, was computed at 
$104.86 with an annuity payable of $219.23. While he continued on 
active duty, he paid the monthly cost of the annuity in accordance 
with 10 U.S.C. 1438. By letter dated February 24, 1962, he stated 
that while awaiting retirement in 1962 he was informed that the 
reduction in his retired pay would be recomputed and that his widow 
would receive a greater annuity. He also asked to be informed as 
to what will become of the $5,767.30 already deducted. 

You state that the annuity cost under the Family Protection Plan 
based on the officer’s age of 65 as of January 20, 1962, his wife’s age 
of 56 and the increased retired pay at the rate of $1,012.50, would 
result in a monthly cost of $241.99 with an annuity payable of $385.26. 
You report that recomputation on that basis has been accomplished 
since the placement of the officer’s name on the disability retired 
list is viewed as constituting a new retirement based on new circum- 
stances. It appears that if the first retirement was not terminated by 
the later retirement and the increased retirement benefits accruing 
to General Edwards constituted only a subsequent change (increase) 
in the amount of retired pay, recomputation would not be required 
under the rule in 33 Comp. Gen. 491. You express the opinion that 
in any event refund is not considered due under 10 U.S.C. 1489. 

Section 1436 of Title 10, U.S. Code, provides that the reduction 


in the retired or retainer pay of any person who elects an annuity 
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under the Retired Serviceman’s Family Protection Plan shall be 
computed by the Armed Force concerned as of the date when the per- 
son becomes eligible for that pay. That section is a codification with- 
out substantive change—by the act of August 10, 1956, Ch. 1041, 70A 
Stat. 110—of section 4(c) of the Uniformed Services Contingency 
Option Act of 1953, approved August 8, 1953, Ch. 393, 67 Stat. 503 
(now Retired Serviceman’s Family Protection Plan). In considering 
that section, coupled with tle provisions of sections 3 and 4(a) of that 
act, we held, in our decision B-118480 of April 19, 1954, 33 Comp. 
Gen. 491, 492, as follows: 

These statutory provisions clearly indicate that only one computation of the 
amount of reduction in retired pay is contemplated, and that the amount of 
the annuity to be paid to the designated dependents of the member making the 
election—expressed as a percentage of the amount of retired pay left after de- 
ducting therefrom the amount so computed, per section 4(a) of the act—is to be 
based on the retired pay of the member at the time such computation is made. 
Hence, it appears that in enacting the statute the Congress intended to provide 
a means by which each “retired member,” as defined in section 2(d), 67 Stat. 
501, may purchase an annuity for his designated dependents and that the 
amount of the deduction and amount of the annuity finally are to be determined 
and fixed in each case on the basis of the amount of his retired pay (which 
term includes retainer pay) at the time of the computation provided in sec- 
tion 4(c). Of the three methods mentioned above, only method (2) meets 
the requirements of the act in that respect and that method is for application 
in all cases. The Committee’s questions 1, 2, 3b and 4 are answered accordingly, 
the reason for any increase or decrease in the retired pay or retainer pay after 
the original computation not being material. [Italics supplied.) 

General Edwards became entitled to retired pay under 10 U.S.C. 
1331, on July 1, 1957, and the reduction in the retired pay he would 
have received, except for the fact that he was retained on active 
duty under 10 U.S.C. 676, was properly for computation as of that 
date and collection of the monthly cost of the annuity during the time 
he was retained on active duty was likewise proper. We regard the 
plan as providing a means by which a member may purchase an 
annuity payable to his dependents upon his death. When he makes 
an election under the plan and becomes entitled to retired pay, the 
terms of the contract of purchase become fixed and no provision is 
contained in the applicable provisions of law which permits a change 
in the contract except to the extent provided in 10 U.S.C. 1439, 
1436(b) and 1445, which are not applicable here. Having made the 
one computation which legally may be made under the terms of the 
plan, there is no authority for recomputation of the reduction of 
General Edwards’ retired pay based on the new rate to which he be- 
came entitled upon his release from active duty on January 19, 1962, 
by reason of physical disability. 

Accordingly, the voucher, which is enclosed, may be paid, after cor- 
rection of the payee’s name—now shown as Helen L. Edwards—if 


otherwise correct. 
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[ B-149516 J 


Pay—Retired—Advancement on Retired List—Enlisted Members 
Advanced to Officer Grade—Permanent v. Temporary Grade 


A retired Regular Army enlisted man who is advanced on the retired list to the 
grade of captain, a grade he held on active duty under an appointment in the 
Officers’ Reserve Corps which was a permanent rather than a temporary appoint- 
ment, may not have the advancement to a permanent grade regarded as coming 
under section 203(e) of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, now 10 U.S.C. 3964, which authorizes advancement of 
retired enlisted men to the highest temporary grade in which they served on 
active duty, since the act of 1948 indicates that Congress was cognizant of the 
fact that members could serve on active duty in higher permanent as well as 
higher temporary rank so that there is no basis for concluding that the words 
“or permanent” were inadvertently omitted from section 203 and since in 
Grayson v. United States, 137 Ct. Cl. 779, entitlement to increased retired pay 
was based on service in a higher temporary grade, it is not a basis for advancing 
a member to a permanent grade. 


To Colonel Webster Mills, Department of the Army, September 7, 
1962: 


By first endorsement dated July 20, 1962, the Office of the Chief of 
Finance forwarded your letter dated June 14, 1962, with enclosures, 
submitting for advance decision a voucher totaling $276.95 stated in 
favor of Leslie F. Hart, RO 6101350 (0276362), United States Army, 
retired, representing the difference in retired pay of a sergeant first 
class and captain for the period March 28 through May 31, 1962. The 
request for advance decision was assigned Submission No. DO-A-667 
by the Department of Defense Military Pay and Allowance 
Committee. 

You say that Sergeant First Class Leslie F. Hart was retired effec- 
tive September 30, 1953, under the act of October 6, 1945, Ch. 393, 59 
Stat. 538 (now 10 U.S.C. 3914), upon completion of 21 years, 6 months 
and 3 days of active service and total service of 32 years, 6 months and 
28 days for basic pay purposes. Paragraph 177, Department of the 
Army Special Orders No. 121, dated May 25, 1962, announced the 
advancement of Sergeant Hart on the Army of the United States Re- 
tired List to the grade of captain (O-3) effective March 27, 1962. 
While the order does not disclose the authority under which the action 
was taken, it.is apparent that the man was advanced in grade on the 
retired list under the provisions of 10 U.S.C. 3964, which was derived 
from section 203(e) of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, approved June 29, 1948, Ch. 708, 
62 Stat. 1086. 

By paragraph 11, Special Orders No. 211, Headquarters, Second 
Military Area, dated November 19, 1940, Captain Hart was ordered to 
active duty effective November 22, 1940, in his Reserve commission in 
the Coast Artillery Reserve. He was continued on active duty for a 
period of one year under Special Orders No, 230, Headquarters, Fourth 
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Corps Area, dated October 9, 1941. A statement of his service fur- 
nished this Office discloses that he served on active duty as captain, 
Officers’ Reserve Corps, until November 11, 1946, when he was given a 
terminal leave promotion to the grade of major in the Army of the 
United States and was concurrently promoted to major in the Officers’ 
Reserve Corps. Thus his active service from November 21, 1940, to 
November 11, 1946, was performed under his Officers’ Reserve Corps 
commission of captain. He enlisted in the Regular Army on January 
29, 1947, and served continuously under successive enlistments until 
his retirement in 1953. 

Since the provisions of 10 U.S.C. 3964 provide that each enlisted 
member of the Regular Army who is retired is entitled to be advanced 
on the retired list to the highest temporary grade in which he served 
on active duty satisfactorily, as determined by the Secretary of the 
Army, when his active service plus his service on the retired list totals 
30 years, you express doubt as to whether the member is entitled to 
retired pay in the grade of captain—appointments in the Officers’ 
Reserve Corps being regarded as permanent rather than temporary. 
In view of the ruling in 37 Comp. Gen. 538 that any case considered to 
be “similar” to the Grayson case (137 Ct. Cl. 779) should be submitted 
for an advance decision concerning the propriety of payment, you re- 
quest an advance decision in this case. 

While the Court of Claims in the Grayson case, speaking with ref- 
erence to section 203(a) of the 1948 act, 10 U.S.C. 3963(a), containing 
language similar to that used in section 203(e), said that “It was satis- 
factory service in the grade that entitled the officer to advancement, 
whether that grade was permanent or temporary,” it went on to de- 
termine that Grayson had served in a temporary grade and thus was 
within the literal terms of the statute. 

It will be noted that while subsections 203(a) and (e) of the 1948 
act directed advancement on the retired list to the “highest tempo- 
rary” grade satisfactorily held during the period there specified, sec- 
tion 303 of that act, 10 U.S.C. 1333, directed computation of retired 
pay of persons granted such pay under Title III of the act on the 
basis of the base and longevity active duty pay of the “highest grade, 
temporary or permanent, satisfactorily held by him” during his peri- 
od of service. It thus seems clear that the Congress was fully 
cognizant of the fact that a member could serve on active duty in a 
higher permanent grade, as well as in a higher temporary grade, than 
that held by him at the time he becomes entitled to retired pay, that 
such permanent grade might be higher than the temporary grade, if 
any, and that legislation was being enacted which dealt with both 
situations. In such circumstances, we are not justified in concluding 
that the words “or permanent” were omitted through inadvertence 
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after the word “temporary” in subsections 203(a) and (e), or that 
the Congress intended that a member be advanced on the retired list 
to a higher permanent grade than that held at the time of retirement, 
if such grade were higher than the temporary grade or if he held no 
temporary grade. 

Since the decision in the Grayson case contains no indication that 
the court was aware of the language used in section 303 or gave any 
consideration to its significance as a guide to the legislative intent, 
we do not view that case as furnishing sufficient authority for ad- 
vancing the retired enlisted man here involved on the retired list to 
his permanent Reserve commissioned grade of captain. The voucher 
transmitted with your letter will be retained here. 


[ B-149489 J 


Leaves of Absence—Military Personnel—Payments for Unused 
Leave on Discharge, Etc.—Deceased Member 


Settlement for the unused leave standing to the credit of a Marine Corps officer 
on the day of death, who earlier on that day had been notified that his transfer 
to the temporary disability retired list was effective that day, may be made to 
his survivors, the officer having died after retirement within the meaning of 
section 4(c) of the Armed Forces Leave Act of 1946, 37 U.S.C. 33(c), which 
authorizes settlement of accrued leave to survivors of members who die after 
retirement, as upon notice of retirement to the officer on the date his orders 
directed retirement he was released from active duty without delay and was in 
a retired status at the time of death. 


Pay—Active Duty—Release, Etc.—Effective Day 


The crediting to the account of a Marine Corps member of active duty pay and 
allowances for the day on which he died was erroneous and payment made for 
that day should be collected, the member having been notified of his retirement, 
detachment, and release from active duty shortly before his death, his release 
from active duty pursuant to Paragraph 13005 of the Marine Corps Personnel 
Manual, was effected on the day preceding the effective day of retirement, which 
was the day of his death, and payment of pay and allowances subsequent to the 
release of the member from active duty should not have been made. 


To Major John A. Rapp, United States Marine Corps, September 
10, 1962: 


Your letter of July 4, 1962, CDH/jr, transmitted here by first 
endorsement of July 14, 1962, by the Commandant of the Marine 
Corps, under No. DO-MC-666 assigned by the Department of Defense 
Military Pay and Allowance Committee, requests decision as to 
whether basic pay and applicable allowances for the unused leave 
standing to the credit of First Lieutenant Martin R. P. Wilke, 077756, 
U.S. Marine Corps, retired, on the day of his death may be paid to 
his widow, Maryjoanne C. Wilke, and on behalf of his two minor 
children, Kim R. and Craig M. Wilke. 
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Orders of May 16, 1962, from the Commandant of the Marine Corps 
to Lieutenant Wilke directed the latter officer’s transfer to the tempo- 
rary disability retired list effective May 16, 1962. It appears that the 
Commanding General, Brooke General Hospital, Fort Sam Houston, 
Texas, where Lieutenant Wilke was then hospitalized, was furnished 
such information by dispatch dated the same day. 

You say that Lieutenant Wilke was notified of his retirement, 
detachment, and release from active duty at 2130 hours on May 16, 
1962; that he died at 2245 or 2250 hours on the same day; that he was 
credited active duty pay and allowances through May 16, 1962; and 
that he had 22 days of unused leave standing to his credit at the time 
of his retirement. It appears that he died at Brooke General Hospital 
of pneumonia, which resulted from third degree burns suffered on 
May 83, 1962, at Hill Air Force Base, Utah, while piloting an aircraft 
ona training flight. ; 

Section 4(c) of the Armed Forces Leave Act of 1946, Ch. 931, 60 
Stat. 964, as amended, 37 U.S.C. 33(c), provides that settlement for 
accrued leave in the case of a member “who dies after retirement” shall 
be made to the survivors of such member in the manner there 
prescribed. 

Paragraph 13005 of the Marine Corps Personnel Manual is, in 
pertinent part, as follows: 


1. Individual orders and authorizations for retirement will be issued by the 
Secretary of the Navy or the Commandant of the Marine Corps. Release from 
active duty on the occasion of retirement is normally effected on the day preced- 
ing the effective date of retirement and retired pay commences on the effective 
date of retirement. * * *, 

Prior to the decision of the Court of Claims in the case of Crist v. 
United States, 124 Ct. Cl. 825 (1952), the rule was well established 
that upon completion of administrative proceedings effecting retire- 
ment and the issuance of retirement orders, the member concerned en- 
tered a retired status on the date stated in such orders and that he was 
entitled to retired pay commencing on that date, without regard to 
the date such orders were actually delivered to him. 30 Comp. Gen. 
470. Paragraph 044202-1a of the Navy Comptroller Manual provides 
that credit for active duty pay and allowances continues to and in- 
cludes the day prior to the date of placement of the member’s name on 
the retired list as specified in his retirement orders. The Crist case 
effected a change in the established rule only in cases where the retire- 
ment orders, or appropriate notice thereof, were not communicated to 
the member until after the date of retirement specified in such orders. 
In such circumstances ‘the member is regarded as having been retained 
on active duty after retirement until his release from active duty is 
directed in competent orders. Since Lieutenant Wilke received notice 
of his retirement orders on May 16, 1962, the date such orders directed 
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his retirement, his release from active duty was not delayed until after 
- the effective date of his retirement and there is no basis for regarding 
him as having been retained on active duty after retirement within 
the rule of the Crist case. 

Lieutenant Wilke should not have been paid pay and allowances for 
May 16, 1962, and appropriate collection action should be taken with 
respect thereto. Aside from this matter, it is concluded that he died 
after retirement within the meaning of the provisions of section 4(c) 
of the Armed Forces Leave Act of 1946, as amended, and that, to the 
extent otherwise correct, his survivors are entitled to payment for his 
unused accrued leave. 


[ B-149412 J 


Transportation—Household Effects—Delivery Impossibility—Pay- 
ment Basis 

Charges for cartage and accessorial services furnished on an intra-state shipment 
of household goods which had been destroyed by fire at the origin storage in tran- 
sit point while awaiting street direction at the destination point specified in the 
Government bill of lading are not due the carrier under a contract requiring ulti- 
mate destination delivery of the household goods and a bill of lading constituting 
a single unified transaction; therefore, the services of packing, cartage, and 
storage incidental to the actual transportation of the household goods are a part 
of the unified transaction, and the inability to furnish the street address at the 
time the shipment was tendered does not mean the destination of the shipment 
was the storage warehouse at origin, and the carrier failing to accomplish deliv- 
ery in accordance with the terms of the Government bill of lading, the Govern- 
ment is not liable for the charges accruing to the storage location. 


To Guardian Van & Storage, Inc., September 11, 1962: 


Further reference is made to your letter of June 20, 1962, in which 
you request review of our settlement certificate dated April 19, 1962 
(our claim No. TK-733662). The settlement disallowed your claim 
for $685.79, allegedly the accrued charges for cartage and accessorial 
services furnished on a shipment of household goods, owned by 
Lieutenant Commander Gilliam M. Bailey, USN, and tendered to 
you for transportation under Government bill of lading No. 
A-2507911, in May 1961. 

The Government bill of lading shows that on May 16, 1961, the 
Transportation Officer, Naval Supply Center, San Diego, Califor- 
nia, tendered at 221 I Avenue, Coronado, California, “1 LOT HOUSE- 
HOLD GOODS,” weighing 10,470 pounds, to Guardian Van & 
Storage Company. The bill of lading shows Lieutenant Commander 
Bailey as consignee and Hanford, California, as destination. The 
“MARKS” section of the bill of lading contains this notation: 
STORAGE IN TRANSIT IS AUTHORIZED FUR A PERIOD NOT TO EX- 
CEED 180 DAYS AND WILL BE AT ORIGIN. THE ULTIMATE DESTINA- 


TION WHICH WILL BE AN INTRASTATE POINT WILL BE FURNISHED 
PRIOR TO THE EXPIRATION OF THE STORAGE IN TRANSIT PERIOD. 
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It also is stated on the bill of lading that the household goods were 
“DESTROYED BY FIRE, GUARDIAN VAN AND STORAGE 
COMPANY, WAREHOUSE, 20 JUNE 1961.” The Consignee’s 
Certificate of Delivery has not been accomplished. 

Included with the papers submitted in support of your claim is a 
document headed “CONFIRMATION OF ORDER, AGREEMENT 
FOR SERVICES, RATE QUOTATION, SHIPPING DOCU- 
MENT AND/OR FREIGHT BILL.” This document, bearing No. 
1520 and dated May 9, 1961, contains near the top a statement which 
reads in part: “THIS WILL CONFIRM INSTRUCTIONS AND 
AUTHORIZE YOU TO MOVE, SHIP, PACK, STORE AND/OR 
PERFORM THE SERVICES HEREON ;” indicates in the space 
headed “FROM,” “Gilliam M. Bailey, Lt. Cmdr. USN 221 I Avenue, 
Coronado, California,” and in the space headed “TO,” “Same/SIT- 
180 dys c/o Guardian (SIT—origin).” In addition there is a refer- 
ence to “GBL A 2507911” and a handwritten annotation: “Destroyed 
by fire 6-20-61.” The delivery receipt, provided at the bottom of 
this form, has not been completed. Also included with the papers 
in your claim is a Department of Defense form titled “ACCES- 
SORIAL SERVICES CERTIFICATE.” In the space headed 
“PLACE FROM,” it shows “Coronado, California;” in the space 
headed “TO,” it shows “Hanford, California ;” and in the space headed 
“EXPLANATION OR REMARKS,” appears the handwritten no- 
tation “SIT AT ORIGIN.” The space headed “STORAGE IN 
TRANSIT NUMBER OF DAYS AT (City and State)” is blank. 
Other entries on the certificate indicate that certain packing services 
were performed and Lieutenant Commander Bailey, by his signa- 
ture on the certificate, has verified those facts. These documents 
indicate that Lieutenant Commander Bailey’s household goods were 
packed for shipment, transported to and stored inthe carrier’s ware- 
house, where, on June 20, 1961, they were destroyed by fire. 

You sent to the Department of the Navy your claim for $685.79, 
which includes charges for transportation from the household goods 
owner’s residence to your warehouse, accessorial services, warehouse 
handling and two months’ storage, but which does not include any 
charges for transportation beyond the warehouse. Payment was re- 
fused and your claim was returned by the Navy on the ground that 
the United States was not liable for these charges because no part 
of the goods were delivered to the property owner at destination. 
Later, you sent a similar claim to the Navy which was referred to 
our Transportation Division, where it was disallowed in the men- 
tioned settlement certificate. 


722-809 O-64—13 
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It is clear that you regard the movement from initial point of 
origin to the warehouse as an executed agreement, upon which you 
believe all charges have been earned upon delivery to the warehouse. 
You state that it was impossible for the carrier to effect delivery to any 
destination other than the warehouse location because the bill of lading 
contract stated that the ultimate destination would be furnished prior 
to the expiration of the storage in transit period. You conclude, 
therefore, that in the absence of a notification by the Naval Supply 
Center of the ultimate destination, the carrier could only assume that 
the destination of the goods was its warehouse in San Diego, 
California. 

The record in this case, however, clearly reflects an intention to enter 
into a contract of transportation to deliver the household goods to 
Commander Bailey’s new residence. The bill of lading was made for 
the single purpose of moving Lieutenant Commander Bailey’s house- 
hold goods from Coronado, California, to a new location in Hanford, 
California. To effectuate this purpose, incidental services like pack- 
ing for shipment, cartage to the carrier’s warehouse, and storage at 
the warehouse were necessary in addition to the actual transportation 
of the goods to Hanford. All of the services, which were covered by 
a single contract between the Government and the carrier, were known 
to be needed and provision was made for their performance as part 
of a single unified transaction at the time the goods were tendered to 
the carrier at Coronado. That Hanford was to be the destination of 
the shipment is shown by the reference to Hanford as destination in 
the Government bill of lading and in the accessorial certificate. The 
fact that the bill of lading indicated that the ultimate destination 
would be furnished prior to the expiration of the storage in transit 
period does not mean that the destination of the shipment was to be the 
carrier’s warehouse at San Diego, California. Delivery to San Diego 
as the destination of the shipment is nowhere mentioned in the con- 
tract. It seems more logical to conclude that Lieutenant Commander 
Bailey was relocating in Hanford, California, but that the particular 
street address in Hanford was unknown at the time of the making of 
the contract. In any event, had the precise location in Hanford been 
furnished, or had the Hanford destination been changed to some other 
California destination, the contract could not have been fulfilled be- 
cause the household goods were destroyed by fire in your warehouse. 

When goods transported on a Government bill of lading are lost 
in transit, the carrier is not entitled to its freight charges. Alcoa 
Steamship Company v. United States, 338 U.S. 421 (1949) ; Strickland 
Transportation Company v. United States, 223 F.2d 466 (1955). See, 
also, 30 Comp. Gen. 348 (1951) ; 35 id. 524 (1956). Since these house- 
hold goods were not delivered at Hanford, California, the destination 
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to which the carrier by the terms of the Government bill of lading 
agreed to deliver the shipment, the Government is not liable for the 
charges accruing to the storage location. 

The settlement certificate dated April 19, 1962, which disallowed 
your claim for $685.79, is not shown to be in error otherwise and, ac- 
cordingly, it is sustained. A copy of this decision is being forwarded 
to the Honorable Bob Wilson, Member of Congress, who has asked us 
for a report in this case. 


[ B-149616 J 


Travel Expenses—Temporary Duty—Assignment Interrupted— 
Return Expense 

Although section 6.5b, Standardized Government Travel Regulations, is silent 
about returning an employee at Government expense to the temporary duty 
station he left when incapacitated for duty, the fact that the regulation permits 
the administrative allowance of travel expenses, when authorized or approved, 
for the return to headquarters of an employee incapacitated by illness or injury 
not due to his own misconduct, there is no basis to require the employee to 
place himself back at the point of interrupted temporary duty at his own 
expense, as it is immaterial whether another employee or the same employee 
completes the temporary duty assignment; therefore, an employee who had been 
returned to his official station at Government expense for medical treatment 
may be reimbursed for the cost of returning to complete his temporary duty 
assignment. B-126546, March 13, 1956, modified. 


To Miss Leona M. Holland, Farm Credit Administration, Septem- 
ber 11, 1962: 


Your letter of August 1, 1962, submitting a reclaim voucher for an 
employee of your Administration in the amount of $50.69 asks whether 
you can certify the voucher for payment under the facts and circum- 
stances hereinafter related. 

The record shows that the employee was authorized to travel from 
his headquarters, Washington, D.C., to St. Louis, Missouri, for tem- 
porary duty and while performing such duty and before completion 
thereof he became incapacitated due to illness. You say his illness 
was such that his own doctor was familiar with his case so he returned 
to his headquarters rather than remain at the point of temporary 
duty for the period of his incapacity. The record shows the travel 
expenses for such return were approved and allowed administratively 
under the provisions of section 6.5b, Standardized Government Travel 
Regulations. That section reads as follows: 

Transportation expenses to employee’s designated post of duty and per diem 
en route shall be allowed whenever the employee becomes incapacitated due to 
illness or injury, not due to his own misconduct, while en route to or while at 


temporary duty station prior to completion of temporary duty assignment when 
authorized or approved. 


We note that under section 6.5a of such regulations a traveler who 
becomes incapacitated by illness may also be allowed up to 14 days 
of per diem in lieu of subsistence if he elects to stay at his temporary 
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duty station. The travel order authorized a per diem rate of $15. 
Thus, in this case had the employee remained at his temporary duty 
station during the period of illness, 10 days, he could have been 
allowed, under section 6.5a, Standardized Government Travel Regu- 
lations, a per diem of $150. 

Section 6.5 of the Standardized Government Travel Regulations 
was issued pursuant to Public Law 482, approved April 26, 1950, 64 
Stat. 89, 5 U.S.C. 836. The legislative history of that act, Senate Re- 
port No. 1364, 81st Congress, 2d Session, pages 1 and 2, shows that it 
was designed to overcome hardships to employees resulting from in- 
capacitating illnesses or injuries while on temporary duty assign- 
ments. Prior to Public Law 482 no authority existed for allowing 
such expenses, The enactment of Public Law 482 overcame our deci- 
sions 27 Comp. Gen. 222 and 23 id. 864 concerning such expenses. 

The submitted voucher covers the cost of travel by the employee, 
upon recovery, from Washington, D.C., to St Louis, for completion 
of the temporary duty. Your doubt as to the propriety of certify- 
ing the voucher for payment arises because the above-quoted sec- 
tion, which clearly permits administrative allowance of travel ex- 
penses for return to headquarters upon incapacitating illness or in- 
jury not due to the employee’s own misconduct, when authorized or 
approved, says nothing about his return to the temporary duty point, 
upon recovery, for the completion of the temporary duty assignment. 

Since under the applicable law and regulations an employee who 
becomes ill while on temporary duty may be returned to his official 
station at Government expense, we see no basis for requiring him to 
place himself back at the point of the interrupted temporary duty 
at his own expense. In other words, it is immaterial whether another 
employee or the same employee is selected to complete the temporary 
duty. 

To the extent that our decision B-126546, March 13, 1956, is incon- 
sistent with our conclusion herein it is hereby overruled. 

The voucher, which is returned, may be certified for. payment, if 
otherwise correct. 


[ B-149337 J 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Erroneous 


The administrative action changing positions from a wage board system of 
pay to Classification Act grades without the concurrence of the Civil Service 
Commission and notwithstanding the Commission under section 203 of the 
Classification Act of 1949, 5 U.S.C. 1081, had for years considered the positions 
excluded from the act pursuant to section 202(7), 5 U.S.C. 1082(7), which 
concerns prevailing rate employees in the trades, crafts, etc. (wage board em- 
ployees) was without force and effect and did not vitiate the right of the em- 
ployees conferred by section 202(7) to be paid under the wage board system; 
therefore, the loss of pay to employees because of the erroneous change of the 
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wage board positions to the Classification Act system may be adjusted retro- 
actively if no change of duties but only the lawful rate of pay for the duties 
actually performed was involved. 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Reconversion—Retroactive 

Upon the retroactive restoration to wage board grades and pay by the Civil 
Service Commission, the veterans preference employees, who under section 14 of 
the Veterans Preference Act of 1944 had successfully appealed the administra- 
tive conversion of their positions from the wage board system of pay to the 
Classification Act system, because of loss of pay, as well as the employees with 
veterans preference who had been administratively restored to their wage 
board grades and pay on the basis of the successful appeal, are entitled to the 
difference between the pay received under Classification Act grades and the 


greater pay they would have received under the wage board system but for the 
administrative error. 


To the Secretary of the Air Force, September 18, 1962: 


We refer to recent correspondence between your Department and 
our Office concerning retroactive restoration of pay in the cases of 
a number of employees of your Service Stores operations who were 
changed from the wage-board system of pay to the Classification 
Act system but who, as the result of appeals to the Civil Service Com- 
mission by some of the affected employees, were changed back to the 
wage-board system. 

According to the letter of August 6, 1962, from the Chief, Pay and 
Regulations Division, Directorate of Civilian Personnel, of your De- 
partment, action was initiated in December 1959 looking toward a 
revision of wage-board standards for warehouse activities. It was 
administratively concluded that positions with duties peculiar to 
Service Stores operations were excluded from the wage-board system 
of the warehouse job family and more properly were allocable to 
Classification Act grades under the Storekeeper Clerical Series 
(GS-2033-0) promulgated by the Civil Service Commission. A con- 
siderable number of employees were changed from the wage-board 
system of pay to Classification Act grades, with a resulting loss in pay. 
The decisions of various Regional Offices of the Civil Service Com- 
mission on employee appeals were not uniform; however, on Janu- 
ary 23, 1962, after consideration of material submitted by the Regional 
Offices and your Department, the Director, Bureau of Inspections, 
Civil Service Commission, concluded that the positions of “Depart- 
ment Managers” and their subordinates in Air Force Service Stores 
properly are wage-board positions (with certain exceptions not here 
pertinent) and instructions were issued to the Regional Offices of the 
Commission accordingly. The affected employees now have been 
changed back to the wage-board system. 


As to those employees with veterans preference who, upon appeal 
to the Civil Service Commission under section 14 of the Veterans 
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Preference Act of 1944, as amended, 5 U.S.C. 863, were ordered to 
be retroactively restored to their wage-board grades and pay, there 


can be no doubt but that they are entitled to the difference between the 
pay received under the Classification Act grades and the greater pay 
they would have received under the wage-board system but for the 
erroneous administrative action. 34 Comp. Gen. 561. Also, similar 


action is authorized as to those veterans preference employees who 


did not appeal but who were administratively restored on the basis 
of the appealed cases. 38 Comp. Gen. 135; cf. 39 td. 639. 
Section 201 of the Classification Act of 1949, 63 Stat. 954, 5 U.S.C. 


1081, provides for broad coverage, subject to the exemptions specified 


in section 202, 5 U.S.C. 1082. Paragraph 7 of section 202, as amended 
(5 U.S.C. 1082(7)), concerning prevailing rate employees in the 
trades, crafts, etc. (wage-board employees), specifies the exemption 
pertinent to this case. Section 203, 5 U.S.C. 1083, provides that the 
Civil Service Commission “is authorized and directed to determine 


finally the applicability of sections 201 and 202 to specific positions, 
officers, and employees.” [Italics supplied.] The latter section places 
the authority and duty for determining inclusion or exclusion matters 


squarely upon the Civil Service Commission and nowhere in the act 


is there any provision giving tentative effect for pay purposes to 


agency decisions on such matters, such as that given by section 502 
of that act, 5 U.S.C. 1102, to agency allocation actions in connection 
with positions “to which this Act applies.” Consequently, we must 


conclude in this particular case—in which a large group of positions 


has been treated for a number of years as excluded from the Classifi- 
cation Act by section 202(7) thereof, and, in all probability as having 
been subject to the similar provisions of section 5 of the Classification 
Act of 1923, 42 Stat. 1489—that the purported administrative action, 
without the concurrence of the Civil Service Commission, changing 
the positions from the wage-board system to the Classification Act 
system was without force and effect and did not vitiate the right of 
the employees conferred by section 202(7) to be paid at. prevailing 
rates (that is, under the wage-board system). Accordingly, you 
are authorized to retroactively adjust the pay of all of the affected 
employees (veterans and nonveterans alike) on the basis indicated 
above for the cases falling within section 14 of the Veterans Preference 
Act. 

We should point out that our decision herein is premised upon the 
understanding that no change of duties is involved, there being only 
the question of the lawful rate of pay for the duties actually perform- 
ed. Cf. 36 Comp. Gen. 419, 421; id. 598. 
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[ B-149637 J 


Transportation—Dependents—Military Personnel—Ship Based 
Mobile Units 


Navy members who are assigned to ship based fleet activity mobile units when 
_ they receive notice that the home port of the vessel is changed but who do not 
move their dependents to the new station until sometime after the effective 


date in the notice because their unit is deployed overseas at the time, neverthe- 


less, must have the statutory designation of the home port of the vessel as the 
members’ permanent station in section 303(c) of the Career Compensation Act 
of 1949, 37 U.S.C. 253(c), applied so that the effective date in the orders directing 
the change of the home base of the vessel is the date for determining the mem- 
bers’ dependents who are entitled to transportation at Government expense 


rather than the constructive date on which the unit actually moved to the new 
base. 


To M. M. Angulo, Department of the Navy, September 18, 1962: 


By third endorsement dated August 3, 1962, PDTATAC Control 
No, 62-14, the Per Diem, Travel and Transportation Allowance Com- 
-mittee forwarded your letter of May 18, 1962, 7220/05.7, MMA: jn, 


Ser C-710, with enclosures, requesting an advance decision as to sup- 
plemental dependent’s travel claim and dislocation allowance for Lieu- 


tenant (jg) James S. Brooks, 640949, USN, supplemental dependent’s 
travel claim of Bernard G. Moore, 828 44 14, ADJCA, USN, and de- 


pendent’s travel claim and dislocation allowance for Vincent R. 
Cipolla, 717 04 02, AEC, USN. 

You say that these claims are representative of many supplemental 
claims arising from base changes at the U.S. Naval Air Station, 


Miramar 45, California. It appears that the members here involved 
are permanently stationed with a mobile unit, Fighter Squadron 162; 
that by Chief of Naval Operations message 172004Z of August 1961, 
the squadron’s home base was changed from the U.S. Naval Air Sta- 
tion, Cecil Field, Florida, to U.S. Naval Air Station, Miramar 45, 
California, effective September 1, 1961. At that time the squadron 
was deployed overseas and did not return to the continental limits of 
the United States until March 1962. Upon arriving at Cecil Field 
the members of the squadron proceded under individual orders to 
Miramar where the command reported on board on April 9, 1962. The 
pertinent facts as to the three cases submitted are stated to be as 
follows: 


a. LTJG James 8S. BROOKS performed the move to this station with his 
family between the dates of 9-27 April 1962. His daughter Becky Sue became 
five years of age on the 14th of April 1962; prior to which time the officer had 
attained the rank of LTJG. 

b. ADJCA Bernard G. MOORE moved his family between the dates of 30 
March and 25 April 1962. His son Randy C. became five years of age on 18 
January 1962. 

ec. ABC Vincent R. CIPOLLA was not a member of VF-162 until 18 March 
1962, having reported for duty with the squadron upon its return to Cecil Field. 
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Subsequently he was ordered to perform the move to this station between the 
dates of 2-22 April 1962. He did so with a wife, having been married on 29 
March 1962. 

You point out that paragraph 7005-2, Navy Travel Instructions, 
provides that the effective date of orders for a change in home yard or 
home port of a vessel or other mobile unit is the date specified in the 
orders issued by the Chief of Naval Operations upon which such 
change is to become effective. Paragraph 7201-3b, Navy Travel 
Instructions, prescribes the format of the certificate to be issued to 
members to enable them to be reimbursed for the travel of their de- 
pendents. It specifies that the commanding officer will certify that 
the member concerned was attached to and serving on board (with) 
the unit in a certain rank or rating on the effective date of the change 
of the permanent station. Entitlement to the allowances for de- 
pendents’ travel, dislocation, and trailer allowances in Chapters 7, 9 
and 10 of the Joint Travel Regulations all are for determination on the 
basis of the effective date of a member’s orders. You say that these 
supplemental claims concern dependents’ travel allowances which are 
not found due on September 1, 1961, but could be found due if the 
effective date of the home base change is constructed as the date the 
member executed the home base change, or the date the Command of 
VF-162 was officially on board the new station. Your doubt as to 
whether the stated effective date of the change of permanent station 
should apply in these cases or whether the permanent change of station 
did not occur until the unit actually moved arises from our decisions 
B-144372 of January 10, 1961, and B-144933 of February 16, 1961. 

In the decision of January 10, 1961, there was considered the case of 
an enlisted man who, while on leave under orders to report to a naval 
unit based at Yorktown, Virginia, moved his dependents to Yorktown 
with the intent of establishing a residence without knowledge or notice 
until after reporting to Yorktown, as directed, that prior to reporting 
the permanent station of the unit had been changed to Roosevelt 
Roads, Puerto Rico. The unit involved, however, was still at York- 
town and on the basis that it appeared to be essentially ashore-based 
organization, analogous for station relocation purposes to an Army 
unit, we concluded that reimbursement for dependent travel was 
authorized since the actual relocation of the unit to which the member 
was required to report did not take place until after he was required 
to and did report at Yorktown under his individual orders. 

With regard to that conclusion, section 303(c) of the Career Com- 
pensation Act, as amended, 37 U.S.C. 253(c), provides that the Secre- 
tary concerned shall define the term “permanent station” which defini- 
tion shall include but not be limited to (1) a shore station or (2) 
the home yard or home port of the “vessel” to which a member of the 
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uniformed services may be ordered and that a duly authorized change 
in home yard or home port of “such vessel” shall be deemed a perma- 
nent station. Since the member concerned was not ordered to a vessel 
and the unit to which he was assigned appeared to be essentially a 
shore-based activity whose station was the member’s actual post of 
duty, we did not view its administrative classification as a mobile 
unit or the designation of its station as a “home port” as necessarily 
requiring the conclusion that it was subject either to the statutory 
declaration that the home yard or home port of a vessel is a perma- 
nent station, or to the provisions of paragraph 7066 of the Joint 
Travel Regulations that a mobile unit with an assigned home yard or 
home port has the same status as a vessel with an assigned home yard 
or home port with regard to entitlement to transportation of depend- 
ents at Government expense. 

The decision of February 16, 1961, did not involve the transporta- 
tion of dependents but was concerned with the payment of per diem 
to an officer whose Navy mobile unit was physically relocated after 
the paper transfer of his permanent duty station had occurred and 
who performed temporary duty at the old permanent station before 
the relocation. Since the member was at his actual duty station and 
did not incur additional expense for duty away from his duty station 
for which per diem is authorized, there was no legal basis for giving 
effect to the paper transfer so as to authorize payment of per diem for 
temporary duty. 

Those cases, however, are distinguishable from dependent travel 
cases arising from the change of home yard or home port of a vessel 
or of essentially ship-based fleet activity mobile units which Fighter 
Squadron 162 appears to be. Compare decision of July 30, 1962, 42 
Comp. Gen. 65, B-149082. In such cases there is no reasonable basis 
for a view that the statutory designation of the home yard or home 
port as a permanent station does not apply and under the law and 
regulations the dependents are authorized to travel to the new station 
as soon as the change becomes effective. It long has been held that the 
right to transportation of dependents accrues and becomes fixed on the 
effective date of orders directing a permanent change of station and 
is not affected by delay in performing the travel. See 31 Comp. Gen. 
433. Thus, as to Lieutenant (jg) Brooks, the record shows that he 
was furnished a certificate in lieu of orders stating that September 1, 
1961, was the effective date of the change of permanent duty station 
from U.S. Naval Air Station, Cecil Field, Florida, to U.S. Naval Air 
Station, Miramar, California, and his individual travel orders dated 
April 2, 1962, specifically provide that: “Movement of dependents, 
household goods and dislocation allowance payment will be 
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accomplished on copy of certificate and not on these orders.” On 
September 1, 1961, his daughter, Becky Sue, was less than 5 years of 
age and no travel allowances are authorized on her account. A like 
situation exists as to ADJCA Moore whose son did not become 5 years 
of age until January 18, 1962. As to AEF Cipolla, when he was 
assigned to VF-162, prior to March 18, 1962, the home port was 
Miramar. Since at that time he did not have a wife, he did not acquire 
entitlement to travel allowances and dislocation allowance by reason 
of his subsequent marriage. 

Accordingly, payment is not authorized on the submitted vouchers 
and they will be retained here. 


[ B-149421 J 


Bids—Evaluation—Options—Basic Bid Weight 


Although under an invitation for bids for leased space for postal purposes for a 
basic term of 20 years with several renewal period options which provided that 
greater weight would be allowed in evaluation for the basic term, an award to 
the bidder offering the lowest rental for the basic term rather than to the bidder 
who was low overall on the basic term with the renewal periods was proper under 
the invitation, in future cases because of the vagueness of the evaluation factor 
“greater weight” in determining the bid prices for the basic term, a more exact 
basis should be stated so that each bidder may estimate within reasonable limits 
the effect of the evaluation factor on his bid in relation to others. 


Bids—Evaluation—Negotiation—After Advertising 


Negotiation with a bidder who has been determined to have submitted the lowest 
responsive bid under an advertised procurement to obtain for the Government a 
decrease in price would not come within the rule that bidders may not vary bids 
after opening nor would such negotiations be prejudicial to other bidders ; there- 
fore, action of the Government in accepting lower prices from the low bidder is 
not subject to objection. 


To the Arciero-Leo Company, September 21, 1962: 


Reference is made to letters of July 19 and 25, 1962, from your at- 
torneys, protesting the award of a lease contract to Nathan F. Wallach 
under invitation for bids issued by the Post Office Department on 
March 19, 1962, for the construction and leasing of a postal facility in 
Whittier, California. 

The invitation solicited bids—to be opened May 18, 1962—to furnish 
leased space suitable for postal purposes and to furnish all labor, 
equipment and material for the construction of a postal facility, at a 
stated annual rental for a basic term of 20 years with one 10-year and 
four 5-year renewal options. Bidders were to quote prices at which 
the Government might exercise an option to purchase the fee simple 
title at the end of the basic term of 20 years and each renewal option. 
The invitation stated that the lease would be entered into pursuant 
to the provisions of 39 U.S.C. 2103 and to the provisions of 41 U.S.C. 5 
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as required by 39 U.S.C. 2112 (competitive bidding). With regard 
to award, the invitation provided as follows: 


Award under this Advertisement will be made to the responsible bidder whose 

bid conforming to this Advertisement for Bids is most advantageous to the Gov- 
ernment, price and other factors considered. In determining price, the Depart- 
ment will allow the greater weight to the rental specified during the basic 20- 
year lease term. 
The Government had acquired title to the site, upon which the building 
and improvements were to be located, at a cost of $200,579.92 and the 
successful bidder was to reimburse the Government this sum, in the 
manner and time set forth in the invitation. 

The abstract of bids shows that nine bids were received. Insofar 
as the amount of annual rental on the basic 20-year term is concerned 
the two low bids were submitted by Nathan F. Wallach and your firm. 
These bids were as follows: 


Nathan F. Wallach Your firm 





Basic term—20 years $67, 699 $67, 889 
Renewal option—10 years 67, 699 66, 889 
Renewal option—5 years 67, 499 65, 889 
Renewal option—5 years 67, 299 64, 889 
Renewal option—5 years _—_ 67, 209 63, 889 
Renewal option—5 years —_— 67, 000 62, 889 


The Department reports that in evaluating these two bids it “had 
given almost all the weight to the annual rent quoted for the basic 
lease term since on the basis of present facts it could not project oc- 
cupancy beyond 20-years.” It therefore decided that Mr. Wallach 
was the low bidder and was entitled to the lease. However, prior to 
actual award of contract the Department did successfully negotiate 
with the low bidder and obtained lower rental options and lower pur- 
chase options. 

It is contended in your behalf that Mr. Wallach did not become the 
over-all low bidder until after the negotiations with him for lower 
rental options and that if negotiations with Mr. Wallach were con- 
sidered proper, then you should have been contacted for the purpose 
of negotiating lower prices. 

Your bid was the lowest received if the rental specified for the basic 
20-year term and for the five renewal periods is considered on an over- 
all basis with all periods given equal weight. However, this supposi- 
tion is not in accordance with the terms of the invitation. As stated 
above, it was provided that in determining price, the Department 
would allow the greater weight to the rental specified during the basic 
20-year lease term. In this regard your attorneys were advised by the 
Department on July 24, 1962, that the low bidder was determined on 
the basis of the rental offered during the basic lease term since “the 
firm obligation of the Government is only for the basic lease term.” 
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To the same effect is the report of the Department to our Office where- 
in it is stated that in evaluating Mr. Wallach’s bid and your bid it was 
not possible to project occupancy beyond 20 years and therefore it had 
given almost all the weight to the annual rent quoted for the basic 
lease term of 20 years. 

There is, of course, no objection to evaluation of bids on the basis 
of rental offered for the basic lease term of 20 years. We have held, 
however, that in competitive bidding the basis of evaluation should 
be made known in advance to bidders and should be as clear, precise 
and exact as possible. See 36 Comp. Gen. 380. It has been ascer- 
tained that in other cases the Department has been using similar 
general language to the effect that in determining price “greater 
weight” will be allowed to the rental specified during the basic 20-year 
lease term. In view of the vagueness of such language we are ad- 
vising the Department to take steps in future cases to set out, if pos- 
sible, the exact basis on which bids will be evaluated so that each 
bidder may estimate within reasonable limits the effect of the applica- 
tion of such evaluation factor on his bid in relation to other bids. 

With regard to the contention that the Department should have 
negotiated with you, it appears that on the basis of evaluating bids on 
the amounts quoted for the basic 20-year term there is no doubt that 
Wallach was the low bidder and was entitled to award at his bid 
prices, unless all bids were to be rejected. Ordinarily, bidders may 
not vary their bids after the bids are opened on a competitive basis. 
17 Comp. Gen. 554. Once a bidder has been determined to have sub- 
mitted the lowest responsive bid, however, we know of no reason why 
it would be detrimental to other bidders to permit the low bidder to 
give the Government the benefit of a decrease in price. As was 
stated in the case of Aleck Leitman v. United States, 104 Ct. Cl. 324 
(1945), “There can be no possible reason why a low bidder cannot 
voluntarily decrease the amount of his bid.” Consequently, we find 
no basis for objecting to the action of the Government in accepting 
lower prices from Mr. Wallach who had been determined to have been 
the low bidder on the basis of his original bid, . 

Accordingly, your protest must be denied. 


[ B-149714 J 


Gratuities—Reenlistment Bonus—Limitation on Amount—Errone- 
ous Payments 


The erroneous designation of an improper payment to an enlisted member of 
the uniformed services as a “reenlistment bonus” when the member was not 
entitled to any bonus does not make the payment a reenlistment bonus; there- 
fore, remission or cancellation of the erroneous payment under 10 U.S.C. 4837(d) 
does not affect the cumulative amount of reenlistment bonus payments which 
may be paid to the member under section 208(c) of the Career Compensation 
Act of 1949, 37 U.S.C. 239(c). 
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Gratuities—Reenlistment Bonus—Limitation on Amount—Over- 
payments 

The remission or cancellation of an improper payment to an enlisted man 
which payment had been erroneously designated as a “reenlistment bonus” 
when the member was not entitled to any bonus payment does not require that 
the reenlistment bonus payment be considered in determining the number of 
the reenlistment for computation of the amount payable under section 208(a) 
of the Career Compensation Act of 1949, 37 U.S.C. 239(a), in view of the pro- 


vision in footnote No. 1 to subsection 208(a) for the exclusion from the com- 
putation of any reenlistment when a bonus was not authorized. 


Gratuities—Reenlistment Bonus—Number Determination—Er- 
roneous Payment = 

An overpayment of a reenlistment bonus to a member of the uniformed serv- 
ices who is entitled to a bonus does not require that the amount of the over- 
payment be considered any part of the reenlistment bonus authorized by law 
and, therefore, the amount of the overpayment is not to be considered in deter- 


mining the cumulative amount of bonus payments authorized under section 
208(c) of the Career Compensation Act of 1949, 37 U.S.C. 239(c¢). 


Gratuities—Reenlistment Bonus—Unearned Bonus Debt Remission 


The remission or cancellation of an unearned reenlistment bonus debt upon a 
subsequent reenlistment of a member who had failed to complete the term of 
enlistment for which payment was made prior to discharge does not affect the 
initial validity of the reenlistment bonus payment nor bar application of the 
$2,000 limitation in section 208(c) of the Career Compensation Act of 1949, 37 
U.S.C. 239(c), on the cumulative amount of reenlistment bonus payable; there- 
fore, the amount of any unearned reenlistment bonus which is remitted or 
canceled must be included in determining the cumulative amount of the re- 
enlistment bonus payable under section 208(c) 


To the Secretary of Defense, September 24, 1962: 


Reference is made to letter of August 11, 1962, from the Assistant 
Secretary of Defense (Comptroller) submitting for decision the ques- 
tion whether erroneous payments, including overpayments, of reen- 
listment bonuses which are remitted under the authority of 10 U.S.C. 
4837 (d), 6161, or 9837(d), must be considered in determining the cu- 
mulative amount of bonus payments authorized by law and the number 
of the reenlistment involved in computing the amount payable for 
subsequent reenlistments. The matter is submitted with a full dis- 
cussion in Military Pay and Allowance Committee Action No. 306. 

Reenlistment “bonuses” were authorized in section 207 of the Career 
Compensation Act of 1949, Ch. 681, 63 Stat. 811, 37 U.S.C. 238, and in 
section 208 of that act, 37 U.S.C. 239, which was added by section 2 
of the act approved July 16, 1954, Ch. 535, 68 Stat. 488. Such bonuses 
are based on the length of the period for which reenlisting and hence 
contemplate the performance of future service. Although the amount 
of a reenlistment bonus payable under section 207 or 208 is projected 
on future service, the right to receive such a payment vests in the in- 
dividual concerned upon reenlistment if the conditions specified in the 
applicable statutory provisions are met. 








174 DECISIONS OF THE COMPTROLLER GENERAL [42 


Subsection 208 (c), 68 Stat. 489, 37 U.S.C. 239(c), provides: 


The cumulative amount which may be paid to a member under this section, or 
under this section and any other provision of law authorizing reenlistment 
bonuses, may not exceed $2,000. 

Under subsection 208 (a), 68 Stat. 488, 37 U.S.C. 239(a), the amount 
of reenlistment bonus payable is determined on the basis of the particu- 
lar reenlistment involved varying from the greatest amount upon the 
first reenlistment and diminishing progressively through the second 
and third reenlistments to the smallest amount for the fourth and any 
subsequent reenlistment. - 

A reenlistment is defined in subsection 207(b), 63 Stat. 811, 37 
U.S.C. 238 (b), for the purpose of determining whether a reenlistment 
bonus is payable under subsection 207(a), 37 U.S.C. 238(a), as “en- 
listment in one of the Regular services following (1) compulsory or 
voluntary active duty in such service, or (2) extended active duty of 
one year or more in a Reserve component of such service.” Subsection 
208 (e), 37 U.S.C. 239(e), defines reenlistment for the purposes of sub- 
section 208(a) as “(1) an enlistment in a regular component of a uni- 
formed service after compulsory or voluntary active duty in that 
service; or (2) a voluntary extension of an enlistment for two or more 
years.” Footnote No. 1 in subsection 208(a) expressly provides that 
“Any reenlistment when a bonus was not authorized is not counted.” 

Section 4837(d), Title 10, U.S. Code, applicable to the Army, pro- 
vides that: 

If he considers it in the best interest of the United States, the Secretary may 

have remitted or cancelled any part of an enlisted member’s indebtedness to the 
United States or any of its instrumentalities remaining unpaid before, or at the 
time of, that member’s honorable discharge. 
The provisions of 10 U.S.C. 6161 (added by Public Law 86-511, ap- — 
proved June 11, 1960, 74 Stat. 207), which are applicable to the Navy, 
and 10 U.S.C. 9837(d), applicable to the Air Force, are identical to 10 
U.S.C. 4837(d). 

It is pointed out in Military Pay and Allowance Committee Action 
No. 306 that the legislative history of the act of May 22, 1926, Ch. 676, 
45 Stat. 698—the basic source statute of 10 U.S.C. 4837(d)—con- 
tains a statement that under such authority an enlisted member’s in- 
debtedness to the United States “could be canceled so that he could 
reenlist with a clean slate.” (Italics as supplied in Committee Action 
No. 306). Also, reference is made to Webster’s New International 
Dictionary, Second Edition, Unabridged, with respect to the definition 
therein of the terms “remit” and “cancel.” The Committee Action 
states that: 


It therefore appears reasonable to conclude that remission of an indebtedness 
resulting from an erroneous or overpayment of reenlistment bonus or failure to 
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recoup unearned reenlistment bonus not only eliminates the necessity to repay 
the indebtedness but blots out such payment and restores the member to his 
former status with a clean slate. 


The first question presented is as follows: 


1. An enlisted member is erroneously paid a reenlistment bonus (no entitle- 
ment to bonus existed). All, or a portion, of the erroneous payment is remitted 
as being in the best interest of the United States under the authority contained 
in Title 10, U.S.C., Section 4837 (d), 6161, or 9837 (d). 

a. Must the amount remitted be considered a payment of reenlistment bonus 
for the purpose of determining the cumulative amount of bonus payments au- 
thorized under the provisions of Section 208(c) of the Career Compensation Act 
of 1949, as amended by the Act of 16 July 1954 (68 Stat. 488) ? 

b. Must the erroneous payment remitted be considered a payment of reenlist- 
menf bonus for the purpose of determining the number of the reenlistment in- 
volved when computing the amount payable under Section 208(a), supra, for 
subsequent reenlistments? 

In the situation above set forth the important statement to note is 
that “no entitlement to bonus existed.” Under subsection 208(c) the 
cumulative amount which may be paid to a member under section 208, 
or under section 208 and any other provision of law “authorizing re- 
enlistment bonuses” may not exceed $2,000. The specific limitation 
of $2,000 expressly applies to the payment of reenlistment bonuses 
authorized by law. Consequently, where no entitlement to reenlist- 
ment bonus exists the erroneous designation of an improper payment 
as a “reenlistment bonus” does not change the character of the im- 
proper disbursement. Hence, such an improper payment does not 
constitute any part of the cumulative amount of reenlistment bonus 
prescribed in subsection 208(c). In such a situation the individual 
concerned is indebted to the United States to the extent of the funds 
improperly received and the remission or cancellation of such an er- 
roneous payment, or any part thereof, does not affect the cumulative 
amount specified in subsection 208(c). Question 1a is answered in the 
negative. 

Question 1b also is answered in the negative, since, under the provi- 
sions of footnote No. 1 to subsection 208(a), quoted above, any reen- 
listment when a bonus was not authorized “is not counted.” 

Question 2 is as follows: 

2. Would the answer to question la be the same in the case of an overpayment 
of reenlistment bonus (entitlement to bonus existed but payment made in an 
amount greater than that authorized and such overpayment is remitted) ? 

In this question it is stated that “entitlement to bonus existed,” 
but that an overpayment resulted when the amount paid exceeded the 
amount authorized by law in the circumstances of the particular case. 
Where an overpayment occurs in the manner outlined above, the 
amount of the overpayment does not constitute any part of the reen- 
listment bonus “authorized by law” and hence the amount of such 
overpayment properly may not be considered in determining the 
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cumulative amount of $2,000 prescribed in subsection 208(c). Ques- 
tion 2 is answered in the affirmative. 

Question 3 presents the case of a member who has been correctly 
paid a reenlistment bonus for a current enlistment and who there- 
after is discharged prior to the expiration of such enlistment period 
under circumstances which require recoupment of the unearned bonus 
in accordance with the provisions of subsection 208(f), 68 Stat. 489, 
37 U.S.C. 239(f). Question 3 further states that recoupment of the 
unearned bonus is not made and that upon the member’s subsequent 
reenlistment the resulting overpayment (indebtedness) is remitted as 
provided in 10 U.S.C. 4837(d), 6161, or 9837(d). The precise issue 
raised in question 3 is “Under such circumstances, would the answer 
to question 1a be the same?” 

In this case the facts stated above indicate that the member was 
entitled to a reenlistment bonus and that he was paid in the correct 
amount, which accordingly became a part of cumulative amount of 
$2,000 prescribed in subsection 208(c). Recoupment of the unearned 
portion of a reenlistment. bonus is required by subsection 208(f), in 
those cases where a member of a uniformed service voluntarily, or 
because of his own misconduct, does not complete the term of enlist- 
ment for which he was paid a bonus under subsection 208(a). Sub- 
section 207(a) as amended by the act of October 26, 1951, Ch. 580, 
65 Stat. 654, 37 U.S.C. 238(a), contains a similar provision for re- 
coupment of the unearned portion of a reenlistment bonus paid under 
these provisions of law. It will be noted that it is the member’s own 
voluntary act or his own misconduct which brings about his separa- 
tion from the service prior to completing the term of enlistment for 
which he received the reenlistment bonus. 

While a remission or cancellation under the authority indicated 
above in the case of an honorable discharge may, as indicated in Com- 
mittee Action No. 306, “blot out” “obliterate” and “abolish” any out- 
standing indebtedness, thereby permitting the individual concerned 
to “reenlist with a clean slate,” the effect of such action necessarily 
is limited to the financial relief comtemplated by the law, that is, 
affording to the individual concerned a full release of all liability to 
refund to the Government the amount of unearned reenlistment bonus. 
Such action of remission or cancellation does not, however, affect the 
initial validity of the reenlistment bonus payment in such a case nor 
bar application of the restriction prescribed in subsection 208(c) as to 
the cumulative amount of reenlistment bonus payable under any pro- 
vision of law, Therefore, unless the unearned portion of a reenlist- 
ment bonus is recouped the member concerned in the circumstances 
above outlined may receive more than the total cumulative amount 
payable to him as reenlistment bonuses. Accordingly, it is our view 
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that the amount of any “unearned” reenlistment bonus, or any part 
thereof, which is remitted or canceled under authority of the statutory 
provisions above referred to must be included in determining the 
cumulative amount of $2,000 prescribed in subsection 208(c). Ques- 
tion 3 is answered in the negative. 


[ B-149822 J 


Public Lands—Permittees, Etc., Rights—Relocation Costs—Gov- 
ernment Liability 


A permit granted to a power company to construct a transmission line over 
Government property which requires the permittee upon request of the Govern- 
ment and without cost to the Government to relocate any lines including an 
existing line on property on which the permittee had previously been granted an 
easement by a prior owner before the Government acquired the property pre- 
vails over the rights under the easement to the extent of any conflict between 
the two instruments, the permit being later in point of time; therefore, costs of 
relocating the lines at the request of the Government are an obligation of the 
company under the permit and reimbursement by the Government is not 
authorized. 


To J. M. Carpenter, Department of the Interior, September 24, 


1962: 


Reference is made to your letter of August 28, 1962, requesting a 
decision as to whether you may certify for payment a voucher trans- 
mitted therewith in favor of GarKane Power Association, Inc., Rich- 
field, Utah, for reimbursement of $598.46 representing the expense of 
relocating certain transmission power lines within the Capitol Reef 
National Monument, Utah, during January 1962. 

The record in support of the voucher shows that on September 30, 
1959, the National Park Service issued to GarKane Power Association, 
Inc., Special Use Permit No. CARE 2-59, which authorized the Asso- 
ciation to construct a 3 phase 69KV transmission line, and relocate and 


rephase the existing 7.2KV distribution line through the Fremgnt 
River Canyon in the Monument. The permit covered the period fyom 
September 1, 1959, to August 31, 1979. Item 16 of the conditions of 
the permit reads as follows: 


The permittee shall move and relocate any poles, line or equipment, including 
the existing section of line from the west boundary to the Fruita vicinity as may 
be required for the proper administration of the Monument, upon request of the 
Superintendent. Relocation under this clause to be without cost to the 
Government. 


In order to construct the Fremont River Road through the Capitol 
Reef National Monument the National Park Service found it neces- 


sary to relocate a section of the Association’s electrical power lines 


and poles on Government-owned property in the vicinity of the town 
of Fruita, Utah. 


722-809 O-64—14 
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By letter dated December 6, 1961, the Superintendent of the Monu- 
ment requested GarKane Power Association, Inc., to relocate the 
electrical facilities on the property, without cost to the Government, 
citing condition 16 of the special use permit as authority therefor. 
The Association removed the facilities but claims reimbursement for 
the expense thereof in the amount of $598.46. It appears to be their 
position that the property involved, when acquired by the Government 
from Max L. Krueger in June 1961, was subject to an easement granted 
by Krueger to GarKane Power Association, Inc., for the erection, 
maintenance and operation of public power poles across the same and, 
consequently, that the expense of relocating the facilities is an obliga- 
tion of the Government rather than that of the Association. 

It is well-established that the grantor of an easement or right-of- 
way to maintain electrical lines and poles over his property cannot 
change the location of the easement except with the agreement of the 
grantee. And, under this same principle the right of the grantee to 
maintain the lines without change is unimpaired by reason of the 
subsequent conveyance of the underlying fee in the property to a pur- 
chaser, including the Government. See United States v. Oregon 
Eectric Railway Company, 195 F. Supp. 182; Youngstown Stee/ 
Products Co. of California v. City of Los Angeles, 240 P. 2d 977. 

As indicated above, GarKane Power Association, Inc., requested of 
the National Park Service a special use permit to construct a trans- 
mission line through the Fremont River Canyon in the Monument. 
The permit issued to and accepted by the Association was made the 
subject of certain conditions including item 16 quoted above. 

By the terms of said item 16, the Association is required to “* * * 
move and relocate any poles, line or equipment * * * as may be re- 
quired for the proper administration of the Monument, upon request 
of the Superintendent * * * without cost to the Government.” This 
provision, standing alone, fairly may be said to relate to any poles, 
line or equipment erected by the Association in connection with con- 
struction of the transmission line authorized by the permit, However, 
the provision goes further and expressly requires the Association to 
move and relocate, upon request of the Superintendent and without 
cost to the Government, any poles, line or equipment in “the existing 
section of line from the west boundary to the Fruita vicinity as may 
be required for the proper administration of the Monument * * *.” 

Thus, the provisions of item 16 plainly require the Association, 
when requested by the Superintendent for the proper administration 
of the Monument and without cost to the Government, to move and 
relocate the mentioned electrical facilities erected either pursuant to 
the terms of the permit or in connection with the existing section of 
line from the west boundary to the Fruita vicinity. It having been 
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informally learned from representatives of the National Park Service 
that the property in question is a part of or in the vicinity of the town 
of Fruita, it follows that such property is encompassed by the pro- 
visions of item 16. To the extent that the rights under the easement 
granted to the Association for the erection, maintenance and opera- 
tion of pubic power poles across the property conflict with the express 
provisions of item 16, it is our view that item 16 being later in point of 
time must prevail in this matter. 

The Superintendent of the Capitol Reef National Monument having 
determined that the electrical facilities owned by GarKane Power As- 
sociation, Inc., interfered with construction of the Fremont River 
Road through the Monument, the relocation of such facilities consti- 
tuted an obligation of the Association under the terms of item 16 of the 
conditions of the cited special use permit. Such action having been 
accomplished by the Association, it is not entitled to reimbursement 
thereof from the United States. Accordingly, payment of the voucher, 
which will be retained here, is not authorized. 


[ B-149279 ] 


Taxes—State—Gasoline—Recovery Procedure 


The erroneous payment of State (New Mexico) gasoline taxes.to gasoline com- 
panies by Federal agencies is principally the fault of the Federal Government 
rather than the gasoline companies which were no more than the channel through 
which the payments were made to the State; therefore, withholding of amounts 
representing the State taxes from the gasoline companies is not proper and on 
refusal of the State to refund the taxes, the debt should be reported to the 
Claims Division of General Accounting Office for collection pursuant to the in- 
structions for uncollectible tax refund claims in 7 General Accounting Office 
Policy and Procedures Manual for Guidance of Federal Agencies 4830.20. 


To C. L. Harris, Department of the Interior, September 25, 1962: 


Your letter of June 15, 1962, reference number 5-360, transmitted 
a claim for $123.52 from Texaco, Inc., representing the amount with- 
held from current billings of the company for New Mexico State 
gasoline taxes paid between July 1955 and April 1957, covering 2,058.7 
gallons of gasoline purchased from Texaco filling stations in New 
Mexico, and requested our decision whether said claim should be paid. 

When request is made by a certifying officer under section 3 of 
the act of December 29, 1941, 55 Stat. 876, 31 U.S.C. 82d, for a de- 
cision of the Comptroller General on any question of law, the voucher 
submitted to him for certification must accompany the request for 
decision. 21 Comp. Gen. 1128; 26 id. 797; 31 id. 314. In the present 
case you have not submitted a voucher and the cited decisions are called 
to your attention for observance in the future. However, since the 
question presented appears to have arisen in connection with a voucher 
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which was prepared for your certification, and the claimant appears 
presently to be requesting payment of the amount deducted, those 
decisions will not, in this instance, be considered as precluding a de- 
cision in the matter. 

The record before our Office indicates that the Gasoline Tax Divi- 
sion, Bureau of Revenue, State of New Mexico, has acknowledged that 
the gasoline tax here in question, as well as taxes paid on purchases 
from several other gasoline companies, was improperly collected from 
the Government and has admitted the validity of the Government’s 
claims for refund. Hence, no useful purpose would be served by dis- 
cussing here the legal principles supporting the Government’s right to 
recover such taxes. However, the Gasoline Tax Division has denied 
administrative requests for refund of the amounts involved on the basis 
that it has no authority to make such refund because of the State 
statute of limitations on said claims, and has stated that it could make 
the requested refund only under a proper order of a court of com- 
petent jurisdiction. Since exceptions were stated by our Office against 
the certifying officers who certified the vouchers on which the taxes 
were paid, it appears that, upon refusal of the State of New Mexico to 
honor the administrative request for refund, the amounts involved were 
withheld from current billings of the various gasoline companies in 
order to clear said exceptions. Thus, the primary question to be re- 
solved here is*not whether the Government is entitled to recover the 
taxes paid—which entitlement is admitted by the State—but whether 
the Government should collect from the State or from the gasoline 
companies through which the erroneous tax payment was made. 

While an argument was presented by your Regional Solicitor in 
Denver supporting the collection from the companies, we do not agree 
with this practice. Obviously, the party ultimately receiving and 
benefiting from the improper tax payment was the State of New 
Mexico. Equally obvious, the Government and not the companies 
was the party principally at fault in erroneously making payment of 
the tax. The primary responsibility for the proper disbursement of 
Government funds clearly rests with the Government and not with 
the gasoline companies. The gasoline companies were essentially no 
more than a channel through which the payments were made. More- 
over, the collection procedures for recovery of erroneously paid State 
and local taxes established by section 4830 of Title 7, General Account- 
ing Office Policy and Procedures Manual] for Guidance of Federal 
Agencies, contemplates collection from the State and local taxing 
authorities. The cited section provides as follows: 

4830.10 COLLECTION OF TAX REFUNDS AND ACCOUNTS TO BE 
CREDITED. Consistent with administrative collection procedures for the re- 


covery of debts generally, the purchasing agencies will bill the appropriate state 
and local taxing authorities for refund of the taxes paid. The amounts collected 
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will be deposited for credit to the appropriations from which the vouchers were 
paid or to miscellaneous receipt account “3099 Miscellaneous recoveries and 
refunds, not otherwise classified” if the appropriations cannot be readily 
identified. 

4830.20 SUBMISSION OF UNCOLLECTIBLE TAX REFUND CLAIMS TO 
GENERAL ACCOUNTING OFFICE. Subject to the limitations provided in 
4 GAO 5000, the purchasing agencies will report uncollectible tax refund claims 
to the Claims Division, U.S. General Accounting Office, Washington 25, D.C., 
for further collection proceedings to secure refunds from the taxing authori- 
ties. All uncollectibles reported to the Claims Division of the General Account- 
ing Office will be accompanied by the tax exemption certificates, if available, 
together with all correspondence with the taxing authorities and a citation to 
the vouchers on which the tax payments were made. 


This is the procedure which should have been followed in the present 
case and in all similar cases. 

You are hereby authorized to pay to Texaco, Inc., the amount 
claimed if otherwise correct, and also to pay the amounts withheld 
from the other gasoline companies involved to such companies if and 
when claim therefor is received. Since the State of New Mexico has 
already refused to pay the Government’s claim for refund of the gaso- 
line taxes erroneously paid, this item and any others here involved 
which may be paid to the gasoline companies pursuant to their claims 
should be reported to our Claim Division in accordance with the pro- 
visions of 7 GAO 4830.20, supra. It will be necessary to reinstate 
this item, and any others paid in accordance herewith, as exceptions 
against the certifying officers who originally certified the erroneous 
tax payments; however, no action to collect the amounts involved 
from such officers will be undertaken pending the outcome of our 
efforts to recover such amounts from the State of New Mexico. 


[ 149599 J 


Fees—Parking—Privately Owned Vehicles——Garages, Etc. 


Charges incurred by an itinerant civilian employee for parking a privately 
owned automobile in a garage because of limited parking on public streets at 
the temporary duty station under travel orders which authorized the use of the 
privately owned automobile on a mileage basis as being advantageous to the 
Government may be considered reimbursable under the amendment to section 4 
of the Travel Expense Act of 1949, the act of August 14, 1961, 5 U.S.C. 837, which 
added the term “parking fees” to the items which may be reimbursed since the 
legislative history of the amendment does not indicate any intent to restrict 
fees to daytime parking or otherwise limit the cost or time; therefore, even 
though the term “storage charges” for parking automobiles in garages or com- 
mercial facilities is not synonymous with “parking fees,” if it is administratively 
determined that the garage was used on an “in and out” basis with charges made 
only for the time that the facilities were used payment is authorized. 


To Edward G. Beagle, Jr., Department of the Interior, September 
28, 1962: 


Your letter of July 27, 1962, file F5023-ABF, requests our decision 
whether you may certify the enclosed reclaim voucher for $20 in 
favor of Mr. E. C. M. Weber, which amount was disallowed 
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administratively on a previous voucher No. 2646, a copy of which you 
furnished us on September 6, 1962. 

As an employee of the National Park Service, Office of Audits, Mr. 
Weber was authorized to travel by privately owned automobile in per- 
forming audits of Field Finance Offices and Concession operations. 
You say, that travel authorization No. 356, dated December 18, 1961, 
and other administrative determinations—apparently including the 
correspondence and FO 17-61 which claimant cites on his voucher- 
did not restrict the allowance of parking fees. The copy of the travel 
authorization shows that travel by automobile on a mileage basis 
was administratively determined to be to the advantage of the 
Government. 

The original voucher No. 2646 listing Mr. Weber’s audit activities 
and travel itinerary daily for the month of May 1962 shows that his 
duty in Butte, Montana, required him to stay there only 16 whole 
days and 7 half-days during that month. On his reclaim voucher 
the employee says that “although garage parking was a 24-hour serv- 
ice, the parking was necessary during working hours because parking 
in Butte is limited to one hour during that time.” The receipted bill 
he furnishes shows “storage for May $20,” whereas his itinerary shows 
he performed duty and travel involving more than 10 days during 
May 1962 at various points away from Butte and its immediate 
vicinity. 

Your letter of July 27 expresses doubt whether the “storage 
charges” here involved are synonymous with the “parking fees” which 
are allowable under the regulation quoted below, and asks, if those 
words are not synonymous, whether reimbursement of the instant 
claim may be made under the provision of the quoted regulation. 

As authority for the charge and his claim of $20, Mr. Weber cites 
section 3.5) of the Standardized Government Travel Regulations and 
the administrative correspondence mentioned above. Section 3.55 (1) 
authorizes “reimbursement for the cost of automobile parking fees 
* * * unless the travel order or other administrative determination 
restricts their allowance.” 

We have carefully considered the matter in the light of accepted 
definitions of the words “park (parking)” and “store (storing; stor- 
age).” Webster’s New International Dictionary defines the transi- 
tive verb “park” as “to leave temporarily on a public way or in an 
open space assigned for the occupancy of a number of automobiles.” 
Also, we may regard a garage or other covered space as usable for the 
same purpose, namely, a temporary or intermittent use of such space 
for short periods of time, daily or hourly, because of official travel 
and business stops in the immediate area. 
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The legislative history of section 4 of the act of August 14, 1961, 
Public Law 87-139, 75 Stat. 340, 5 U.S.C. 837, from which the quoted 
regulation is derived, may be said to have primarily concerned use of 
automobiles to travel to places of duty located in congested areas of 
cities which have limited the parking time allowable on public streets 
in the vicinity of the duty points and where it is impracticable to find 
free parking space within reasonable walking distance of the duty 
points. Some of the legislative discussions of the provision also re- 
ferred to overnight parking difficulties and costs. Thus, as the au- 
thorized fees were not restricted to daytime parking and otherwise 
were not limited as to the amount of cost or time allowable—either 
in the act, the regulation, or in the administrative order in this case— 
it could be said that the authority in the act covers situations where 
a traveler must use a garage or other commercial facility on a day 
to day basis including hours outside normal workdays as a place to 
relieve the local parking problem at the duty point or place of lodg- 
ings, or their immediate vicinities. Such situations, however, are not 
to be confused with clear cases of storage, or cases where, on a mileage 
basis, an automobile (including parking) is used in lieu of taxicabs 
to go to and from terminals, airports, railroad stations, etc., at which 
points no duty other than travel is performed, and from which points 
the traveler merely performs further travel to other points or duty 
assignments. 

As to your express questions, it appears that “parking fees” and 
“storage charges” are not synonymous. However, if it is administra- 
tively found as a fact that the garage in this case was used as a neces- 
sary parking place on an “in and out” basis with charges made at 
a daily rate of $1 only for the actual days and time that such parking 
service was used, as your letter of September 6 suggests, the enclosed 
voucher may be certified for payment. 

Your questions are answered accordingly. 


[ B-149804 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowances—Vessel and Port Changes 


Reserve members of the Navy who, when the home port or home yard of the 
vessel to which they are assigned is changed incident to the process of releasing 
them from active duty, move their dependents to another location have not had 
a “tange of station which bears any relation to the performance of duty aboard 
the vessel or at the home port to constitute a permanent change of station under 
section 303(c) of the Career Compensation Act of 1949, 37 U.S.C. 253(c), for 
entitlement to dislocation allowance, and the fact that the members were not 
released from duty until approximately 1 month after the effective date of the 
change of the home port does not afford any basis for the conclusion that the 
change was for any purpose other than release of the members from active duty. 
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To the Secretary of the Navy, September 28, 1962: 


Reference is made to letter of August 14, 1962, from the Under Sec- 
retary of the Navy requesting a decision concerning an interpretation 
of the current regulations for the payment of dislocation allowance 
to reservists in the circumstances described in the letter. We have been 
informally advised by the Per Diem, Travel and Transportation Al- 
lowance Committee that the submission has been assigned PDTATAC 
Control No. 62-16. 

The Under Secretary’s letter states that in October 1961 hundreds 
of reservists were involuntarily recalled to active duty in connection 
with the international situation—presumably pursuant to Joint Reso- 
lution of August 1, 1961, Public Law 87-117, 75 Stat. 242, 10 U.S.C. 
263 note. Many of these reservists were ordered up as groups to ships, 
the home ports of which were scheduled to be changed, and others were 
ordered with squadrons which were activated for the emergency and 
were later re-home ported elsewhere. Under present schedules, these 
reservists have been or are being released to inactive duty. The Under 
Secretary further states that incident to preparing for this release, 
the home ports of the Reserve ships and the permanent stations of 
aircraft squadrons were changed back to their original locations. It 
is stated that these changes took place in advance of the actual date of 
release of the members; in most cases, the individual was not at the 
time of the change in home port in receipt of orders releasing him to 
inactive duty. The Under Secretary states, however, that the pro- 
spective release date had been promulgated. The question of entitle- 
ment arises as a result of this dual status, namely, change in home port 
with impending release from active duty. We have been furnished 
informally a copy of Chief of Naval Operations Message of June 8, 
1962, to the various naval commands, advising them of the early release 
of reservists on August 1, 1962. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(c), authorizes payment of a dislocation allowance, under 
regulations approved by the Secretaries concerned, to a member of the 
uniformed services whose dependents are authorized to move and 
actually move in connection with his permanent change of station. 
The section defines the term “permanent station” to include a duly 
authorized change in home yard or home port of a vessel and declares 
that such a change shall be deemed a permanent change of station. 
Joint Travel Regulations issued pursuant to that authority provide in 
paragraph 9002-1 that, with certain stated exceptions, the dislocation 
allowance is payable to a member whenever dependents “relocate their 
household” in connection with a permanent change of station. The 
pertinent statutory provisions, however, deny payment of thie 
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dislocation allowance when a member is ordered from last duty station 
to home and in consonance with such restriction paragraph 9003-4 of 
the regulations precludes payment of a dislocation allowance for travel 
performed from last duty station to home or to the place from which 
ordered to active duty upon separation from the service or release from 
active duty. On the basis that no duty was required of a member at a 
separation center, travel to a separation center for the purpose of 
release from active duty has not been viewed as a permanent change 
of station travel, even though the member’s orders purported to effect 
a permanent change of station to the separation center, but as travel 
being performed from last duty station to home for purposes of para- 
graphs 9003-4. See 38 Comp. Gen. 405. 

The Under Secretary’s letter cites as an example of the problem the 
change in home port of the U.S.S. Watts as follows: 

a. Members were called to active duty as its Reserve crew on October 1, 1961, 
upon activation of the U.S.S. Watts, which had until that date been assigned as a 
Reserve training vessel. 

b. Personnel were ordered to the U.S.S. Watts, then at Bremerton, Washing- 
ton, where the ship was undergoing repairs at Puget Sound Naval Shipyard until 
December 18, 1961. 

ce, The home port of the U.S.S. Watts was changed from Tacoma, Washington, 
to Long Beach, California, on December 18, 1961. 

d. Effective June 30, 1962, the home port of the U.S.S. Watts was changed 

from Long Beach, California, to Tacoma, Washington. 
Pd On August 1, 1962, involuntarily recalled members were released to inactive 
The letter states that some of the members concerned moved their 
dependents from Long Beach, California, to Tacoma, Washington, 
incident to the change of home port, and later moved their dependents 
to some other location incident to their separation orders. Others, 
incident to the home port change, moved their families to their perma- 
nent residences in the Tacoma area and no further move was made on 
separation. 

The question presented is whether the members in question are en- 
titled to payment of a dislocation allowance on the basis of an ordered 
‘change in the home port of the vessel when such change is contempo- 
raneous with and for the sole purpose of releasing reservists from 
active duty, and the movement of dependents to the new home port is 
not for any purpose of establishing a residence at the new home port 
as such. 

As stated above, the law provides that in the case of a member 
assigned to a vessel a change in the home port or the home yard of the 
vessel shal! be deemed a permanent change of station. The term 
“permanent station” where travel and transportation allowances are 
concerned, however, has long been understood to mean and presently 
is defined in paragraph 1150-10 of the Joint Travel Regulations as the 
place to which a member is assigned or attached “for duty” other 
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than temporary duty and it seems apparent that it is used in that 
connotation in the law. Thus, for the change in home port or home 
yard of a vessel to give rise to a right to travel and transportation 
allowances for dependents to the new home port or home yard the 
regulations contemplate that the change bear some relation to the per- 
formance of duty by members assigned to the vessel, either aboard the 
vessel or at the home port or home yard of the vessel. To conclude 
otherwise would render the provisions of paragraph 9003-4, and the 
statutory provisions on which that paragraph is based, meaningless 
in the case of Reserve members of the Navy assigned to a vessel whose 
home port or home yard is changed solely as a part of the process of 
releasing them from active duty and confer upon them a benefit not 
authorized for other Reserve members of the Armed Forces assigned 
to a non-duty station for the purpose of release from active duty. 
The fact that the members of the U.S.S. Watts were not actually 
released from active duty until approximately 1 month after the 
effective date of the change in the home port—we have been informally 
advised that the U.S.S. Watts arrived at Tacoma, Washington, 
July 17, 1962—affords no basis for concluding that the change in the 
home port was for any purpose other than release of the members 
concerned from active duty. 

For such reasons, we conclude that the Reserve members concerned 
are not entitled to dislocation allowance on the basis of the change in 
the home port of the U.S.S. Watts under the circumstances related, 
or in cases of other similar home port or home yard changes. 

The question presented is answered accordingly. 
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Military Personnel—Transfer at Member’s Request—Waiver of 
Benefits 


A Navy enlisted member whose change of duty station orders pending transfer 
to the Fleet Reserve and subsequent release to inactive duty were issued at his 
request, conditioned on the acceptance of allowances to cover the move to his 
home of selection and the execution of an irrevocable waiver to future claim for 
travel or transportation expenses is not entitled to travel allowances incident 
to his transfer to the separation activity in the area of the home of selection, 
as the character of the orders issued at the request of and for the convenience 
of the members were permissive rather than directive, precluding the payment 
of travel allowances subsequent to the date of the waiver to entitlement to 
further travel allowance payments. 

Orders—Transfers Requested—Permissive v. Directive Orders 


Transfer orders issued at the request of a Navy enlisted man returning him 
from an overseas duty station to a separation activity in the area of the home 
of selection pending transfer to the Fleet Reserve in consideration of a waiver 
to entitlement to other than transportation and travel allowances to the home 
of selection are not the competent orders contemplated by section 303 of the 
Career Compensation Act of 1949, 37 U.S.C. 253, which authorize payment of 
travel and transportation allowances upon permanent change of station, but 
rather constitute permissive orders in view of the choice the member had up 
to the time of departure from his overseas duty station, or at least until his 
execution of the waiver, of complying with or rejecting the orders; therefore, 
the transfer orders, which were not competent orders, were effective only as 
an assignment to duty at the activity of the member’s choice. 


To the Secretary of the Navy, October 1, 1962: 


In letter of July 11, 1962, from the Under Secretary of the Navy, 
review was requested of exception taken by the Navy Audit Branch 
of the General Accounting Office on January 24, 1962, in the case of 
John L. Kupetz, 223 69 86, who was transferred to the U.S. Naval 
Fleet Reserve on October 30, 1959. The Under Secretary also states 
it is understood that numerous similar Notices of Exception involving 
other members are pending. The submission was assigned Per Diem, 
Travel and Transportation Allowance Committee Control No. 62-13. 

Standard Transfer Order No. 134-59 of July 27, 1959, issued by 
Electronic Countermeasures Squadron Two (VQ-2), Navy 537, 
directed John Louis Kupetz, 223 69 86, ADC, USN, to proceed to the 
U.S. Naval Station, Boston, Massachusetts, for duty pending transfer 
to the Fleet Reserve and subsequent release to inactive duty. The 
transfer was conditional in that Kupetz had to execute an agreement 
to the effect that he had requested the transfer in order that when 
eligible for transfer to the Fleet Reserve, he would be released to 
inactive duty in that city (Boston, Massachusetts) instead of the 
nearest port of entry; that in consideration of granting the request, 
he had selected Hingham, Massachusetts, as his home for all purposes 
including transportation for himself, his dependents, baggage and 
household goods and that he understood that having selected Hing- 
ham as his home and after receiving allowances thereto, the selection 
would be irrevocable. It further stated that after the date of this 
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waiver he would not be entitled to further reimbursement or trans- 
portation. 

Kupetz was paid mileage at $.06 per mile for 229 miles incident to 
his transfer from Rota, Spain, to Boston, Massachusetts. Also, in- 


cident to the same orders he was paid for his dependents’ travel in 
the sum of $41.94 representing reimbursement for 233 miles at $.18 


per mile. Exception was taken to the payment for the reason that 


the member and his dependents were not entitled to reimbursement 


for the travel performed incident to the orders dated July 27, 1959, 
since the orders were issued at the request of and for the convenience 
of the member and were permissive rather than directive type orders. 


In the Under Secretary’s letter requesting reconsideration of the 


exception there is quoted a letter dated May 26, 1961, from the Bureau 
of Naval Personnel to the Chief of our Navy Audit Branch relative 
to the similar cases of Junior D. Fortner, 342 37 81, and Wallace G. 
Gibson, 266 10 41. In that letter it is stated that the transfer of en- 
listed members to a separation activity under such circumstances in 
effect constitutes the members’ last move at Government expense and 
is intended to be permissive only in that should the member not desire 
to waive the one year right to select his home, the authorization is 


revoked. It is stated in the letter that the administrative intent as 
expressed in the BuPers Instruction 1811.1B, March 28, 1960, which 


permits such transfers, was not to give these men a choice of whether 


to comply with the transfer orders or not, but rather to insure that 
no additional expense would be incurred by the Government incident 
to their transfer to stations of their choice. Also, in a letter dated 
June 5, 1961, from the Director, Military Pay Division, it is stated 
that it is frequently a benefit to the Navy from the standpoints of 
both money and morale to transfer a member to an activity of his 
choice for processing in connection with transfer to the Fleet Reserve 
and, considering that this transfer is contingent upon the member’s 
execution of a “home of selection,” there is no additional expense to 
the Government in connection with such transfer. Further, it was 
suggested in the letter of May 26, 1961, that our decision of July 24, 
1957, 37 Comp. Gen. 53 (affirmed in our decision of March 27, 1958, 
B-132195), in which we held that there is no legal basis for the pay- 
ment of dislocation allowance incident to permissive change-of-station 
transfers, is limited only to cases involving payment of dislocation 
allowance and is not intended for application to payment of travel 
allowances to which a member is otherwise entitled for travel per- 
formed incident to a permanent change of station. 

The statutory authority for the payment of travel and transporta- 
tion allowances upon permanent change of station, including move 
from last station to home upon transfer to the Fleet Reserve, is 
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contained in section 303 of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 253, which provides that, under regulations pre- 
scribed by the Secretaries concerned, members of the uniformed serv- 
ices shall be entitled to receive such allowances for travel performed 
or to be performed “under competent orders.” The “competent or- 
der” contemplated by the statute has been considered to be an order 
which involves public business and is required to be obeyed strictly 


and executed promptly. See 2 Comp. Gen. 625, 626; 8 id. 327, 330; 
Perrimond v. United States, 19 Ct. Cl. 509. Thus, travel directed by 


competent authority performed in the Government service is travel 
on public business for which reimbursement is authorized, and this is 


true even though it is known to the order issuing authority that the 


travel directed involves an assignment which is preferred by the mem- 
ber or members to whom the orders are addressed. The situation, 
however, is different where the choice of complying with the orders and 
performing the attendant travel lies with the addressee. In such cases 
the permissive character of the travel or the service performed pre- 
cludes payment of travel allowances, See B-132195, March 27, 1958, 
and authorities cited therein. 

It is evident that the orders of July 27, 1959, were not orders that 
Kupetz was required to obey, but rather that, until the time of his 
departure from his overseas duty station, or at least until his execu- 
tion of the waiver, they were orders such as could have been rejected 
by him with impunity. In these circumstances, the conclusion is 
required that the orders of July 27, 1959, were effective only as an 
assignment to duty at Boston, Massachusetts, and were not competent 
travel orders within the meaning of the Career Compensation Act of 
1949, entitling Kupetz to payment of travel and transportation 
allowances. 

The points advanced by the Under Secretary in his letter of July 11, 
1962, and in the letter there quoted are similar to the view taken by 
the Assistant Secretary of the Navy (Personnel and Reserve Forces) 
in a letter dated December 26, 1957, asking that we reconsider our 
decision of July 24, 1957, 37 Comp. Gen. 53, which dealt with a mem- 
ber of the Marine Corps waiving future claim to transportation of 
himself, his dependents, and household effects in consideration of a 
permissive permanent change of station to the area where he expected, 
in two years, to be transferred to the Fleet Marine Corps Reserve. In 
our decision of March 27, 1958, B—132195, referred to above, we af- 
firmed our decision of July 24, 1957, on the basis that there was no 
statutory authority for the disbursement of public funds in such man- 
ner in contemplation of a transfer to the Fleet Marine Corps Reserve. 
While the transfer in that case took place approximately two years 
prior to the time of the contemplated transfer to the Fleet Marine 
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Corps Reserve, the decision turned on the permissive order rule and 
the time element would not appear to be a factor in the application 
of that rule. 

Our decision of April 25, 1958, B-134839, is cited as apparently 
lending support to the view that orders such as those issued to Kupetz 
are in effect orders from the member’s last duty station to his selected 
home and on that basis travel allowances to the station in the area 
of the home of selection are authorized. In that case we considered 
a request for decision whether an officer was entitled to a per diem 
allowance incident to an assignment to temporary duty at a naval 
installation while awaiting action upon his application for retirement 
such installation being near the place selected as his home. We held 
that per diem was not authorized but we did not consider the question 
of travel allowances to the installation since that question was not 
presented and the record did not show that the member was paid 
such allowances. 

Therefore, based on the same principles stated in 37 Comp. Gen. 53, 
the travel allowance payments made to Kupetz were unauthorized and 
the exceptions taken in the audit in that case and similar cases appear 
to have been properly issued. 

In his letter of July 11, 1962, the Under Secretary requests that 
if the orders in question must be considered permissive orders, the 
payments made to Kupetz and to others in similar circumstances be 
passed to credit in the accounts of the disbursing officers and that a 
cutoff date be established after appropriate changes have been made 
in the applicable regulations. It is indicated that such request is 
made on the basis that, until receipt of information relative to the 
exception taken to the payment to Kupetz, it was assumed the proce- 
dures outlined in the letter of May 26, 1961, to our Navy Audit 
Branch were satisfactory since no reply was received to that letter. 
It should be observed, however, that after receipt of that letter, audit 
exceptions were stated on December 22, 1961, to the payments there 
involved. In view of such action and the determination in our de- 
cisions of July 24, 1957, and March 27, 1958, that such payments were 
not authorized, there appears to have been no proper basis for con- 
tinuing to make such payments. 

In the circumstances no basis is found on the present record for 
the removal of the exceptions. 


[B-149893] 


Contracts—Payments—Failure to Obtain Prior Approval of 
Expenditures 
Where a contract provides that the cost per pound of ferro-nickel to the Govern- 


ment will be based on the actual cost of production and will include an amount 
that is sufficient to amortize the capital advances made for the purchase of new 
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capital assets, or the improvement or replacement of old capital assets, upon 
approval of the Government, any expenditure to be reflected in the price of the 
product must come either within the actual cost of production or the amortiza- 
tion of the capital advances; therefore, the cost of installing and replacing 
capitalization items, which are not items of production, without the prior ap- 
proval of the Government, a condition precedent to recovery, is not chargeable 
under the contract, and the failure of the contractor to comply with the require- 
ment for prior approval by the Government for expenditures of a capital nature 
is sufficient to prevent the recovery of the expenditures. 


Contracts—Construction—General Rules 


Under a contract providing that the price of the product will be based on the 
actual cost of production and will include an amount that is sufficient to 
amortize the capital advances for the purchase of new and the improvement or 
replacement of old capital assets, even if the expenditures for the capital assets 
could be considered production costs under recognized accounting procedures, 
the fact that the capital advances come within the purview of the specific pro- 
vision of the contract governing such advances, the familiar rule of construction 
that in case of conflict the more specific prevails over the general is for applica- 
tion and, therefore, the cost of improving and replacing capital assets may not 
be considered in the cost of production. 


To the Administrator, General Services Administration, October 5, 


1962: 


We have your letters of September 12 and 28, 1962, requesting our 
advice as to whether certain costs incurred by the contractor in 1957 
and 1960 were properly charged under contract No. DMP-50. 

Under the terms of the contract entered into effective January 16, 
1953, the Hanna Nickel Smelting Company supplies ferro-nickel to 
GSA. Article VIII of the contract sets out two factors on which the 
price of the commodity furnished is based. These factors are stated 
in the original contract provision as follows: 


1. The Contractor will sell to the Government, and the Government will pur- 
chase from the Contractor, all saleable ferro-nickel produced by the Facility 
during the period of this Contract up to a maximum of 125,000,000 pounds of con- 
tained nickel in ferro-nickel at prices for ferro-nickel per pound of contained 
nickel determined by adding (a) the Contractor’s actual cost of production per 
pound of contained nickel (but not more than an average of 79.39¢ on the first 
5,000,000 pounds to the extent sold during Period 1 and during Period 2 prior 
to the completion of additional electric melting furnaces and related equipment, 
nor more than 60.5¢ on the remainder, calculated, after the beginning of Period 3, 
by averaging the three-year period from the calendar quarter beginning closest 
to the beginning of Period 3, and after said three-year period by averaging each 
running period of three consecutive years, both ceilings escalated as provided 
in paragraph 2 of this Article VIII) and (b), but only in the case of the first 
95,000,000 pounds of contained nickel in ferro-nickel sold hereunder, an amount 
per pound of contained nickel (hereinafter called “Amortization Payment’) 
sufficient to amortize the Capital Advances made pursuant to Article VI plus 
interest thereon. * * * [Italics supplied.] 


The article was changed by paragraph 6 of Amendment No. 3, dated 
April 22, 1955, to provide for a different price for ferro-nickel pro- 
duced during the break-in period. By paragraph 5 of Amendment 
No. 4, dated November 8, 1957, a change was made in the ceiling 
price. Finally, the provision was materially changed by the terms 
of Amendment No. 5, dated April 20, 1961, without affecting the 
period with which we are concerned. The significant language for 
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the purposes of this inquiry was, at the time of the expenditures under 
consideration, not materially different from the original provision. 

The capital advances referred to in article VIII are obtained by 
the contractor under article VI 1 which provided in its original form 
as follows: 


1. Upon the Contractor's written request, the Government will make advances 
(hereinafter called “Capital Advances”) of the entire amount up to a total 
of $22,000,000 (including the amount to be reimbursed to the Contractor under 
Article II) required (a) to test the process as provided in Article II, including 
the cost of mining and of shipping to France the quantity of ore from the 
Mine required for such tests and including the reasonable expenses of technical 
observers to attend such tests on behalf of the Contractor, (b) to construct, 
equip, design and rebuild the Facility contemplated by Article IV (including 
all costs and expenses incurred during or in respect of any periods of time 
within Period 1 that production of saleable ferro-nickel has ceased by reason 
of constructing, equipping, designing, rebuilding or repairing the furnaces or 
related equipment), (c) for such replacements or improvements of the Facility 
which are agreed by the Contractor and the Government to be necessary or 
advisable during the period of this Contract, and (d) for such other necessary 
and so agreed upon expenditures which, in accordance with generally accepted 
accounting practice, are capitalized. Requests shall be supported by a cash 
flow sheet showing estimated requirements over reasonable future periods, and 
Capital Advances will be made at rates covering the Contractor’s requirements 
for a forward period of not less than thirty days. As soon as practicable after 
the end of each calendar month, the Contractor will submit to the Govern- 
ment a cumulative statement of the cost of the Facility in such detail as the 
Government may reasonably request. 


The article was changed by paragraph 4 of Amendment No. 3, dated 
April 22, 1955, to effect changes in the inclusions and exclusions under 
(b) and, by paragraph 3 of Amendment No. 4, dated November 8, 
1957, to increase the total amount allowable up to $22,875,000. 

It is stated in your letter that in 1957 the contractor replaced dutch 
ovens in the smelting plant without obtaining the approval of the Gov- 
ernment and that these ovens were included, under article VIII 1(a), 
as a cost of production in 1957 at $86,356. It is further noted 
that the ovens replaced had been acquired through the use of capital 
advances. The justification presented by the contractor for the inclu- 
sion of the replacement ovens in actual cost of production for purposes 
of determining the unit price and your comments thereon are stated 
in your letter as follows: 

With respect to replacement transactions such as the Dutch oven trans- 
action, Hanna’s position is based on the premise, as expressed by the auditors 
engaged by Hanna, that since the Government requested Hanna to build the 
nickel smelting plant immediately, without having first set up and run a pilot 
plant operation, many capital assets would have to be replaced or rebuilt. 
Thus Hanna has followed the policy of charging to expense costs applicable 
to modifying, changing, or replacing those capital assets for which the original 
plan did not fully work out and a change or replacement was necessary, in 
spite of the specific language of Article VI 1(c) which provides for the Govern- 
ment to make advances for “such replacements or improvements of the Facility 
which are agreed by the Contractor and the Government to be necessary or 
advisable during the period of this Contract.” 

In 1960 the contractor, without obtaining Government approval, 


installed a sawdust system for use in the calcining operation and 
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charged the cost, $92,833, as an actual cost of production pursuant to 
article VIII 1(a). You state that this was an addition of a capitaliz- 
able nature which was constructed to effect a saving in the amount 
of ferrosilicon consumed in the smelting process. The justification 
presented by the contractor for the inclusion of the cost as a cost of 
production is stated in your letter to be as follows: 

With respect to transactions involving additions such as the sawdust system 
transaction, Hanna’s position is based on the principle, as expressed by the 
auditors engaged by Hanna, adopted in 1960 as a supplement to the earlier 
policy, that by purchasing the equipment of a capitalizable nature more money 
would be saved through the increased efficiency of operations than the cost 
of the new equipment. 

Both of the cited expenditures were made well after the conclusion 
of the “Break-In-Period” which preceded Period 1 (see article IV) ; 
the discussion which follows, therefore, is intended to apply only to 
the post-break-in-period. We do not determine whether the conclu- 
sions expressed below would be equally applicable to expenditures 
made at an earlier time. 

It is clear from the quoted terms of the contract that the price of 
the product supplied includes basically only two factors: (1) actual 
cost of production and (2) amortization of capital advances. You 
have concluded that the expenditures mentioned above properly come 
within article VI 1 and may not be regarded as production expenses 
under the terms of the contract. Even if it might be contended that 
these expenditures could be considered production expenses under 
recognized accounting procedures, the fact that they come within the 
purview of the more specifically delimited provisions of article VI 1 
requires the conclusion, under the familiar rule of construction that 
in case of conflict the more specific prevails over the general, and that 
the contract should be construed to bring them within the provisions of 
such article. Accordingly, on the basis of the presentation in your 
letter, and the provisions of the contract, we are of the opinion that the 
items in question may not properly be regarded as costs of production 
under article VIII. 

As indicated earlier, any expenditure to be reflected in the price 
of the product must come either within the actual cost of production 
or amortization of capital advances. Since, as we have concluded, it 
does not come under the first it must, if payment may be claimed at 
all, come within the second. Specifically, we believe that the dutch 
ovens and the sawdust system come under article VI 1(c) as replace- 
ments or improvements. Under this provision the Government’s ap- 
proval would be required to authorize the expenditure of capital 
advances. 

In the case of both VI 1 (c) and (d), capital advances are available 
only for such expenditures as “are agreed by the contractor and the 
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Government to be necessary or advisable.” While the language is 
not as specific as might be desirable, Government approval seems to 
have been intended as a condition precedent to the expenditure of 
capital advances for either of the two categories of items. This is 
apparent from the language of the article itself, which states in effect 
that upon the contractor’s written request the Government will make 
Advances required for such replacements, improvements, and other 
expenditures agreed on by the contractor and the Government. The 
clear implication is that the agreement will precede the request and 
the advances. 

An obvious purpose of the article is to control the expenditure of 
the capital advance account. Unless approval by the Government is 
regarded as a condition precedent, the control procedure could not 
be effective. 

It may be argued that the foregoing conclusion is not valid, since 
approval is required only for (c) and (d), while (a) and (b), which 
represent the largest portion of the expenditures, include no such 
approval requirement. However, this reasoning overlooks the lan- 
guage of article IV, which states in pertinent part (the original pro- 
vision was modified by Amendment Nos. 3 and 4 without change in 
the quoted portion) as follows: 


With advances made by the Government as provided in Article VI, the Con 
tractor will construct and equip (including any necessary redesigning, rebuild: 
ing and repair) as promptly as possible a facility for the conversion of ore 
from the Mine into saleable ferro-nickel. The period from the first experimental 
production of ferro-nickel in the facility, or any part thereof, to and including 
December 31, 1954 is hereinafter called the “Break-In-Period”’. During the 
period beginning January 1, 1955 and ending upon a preliminary determination 
of technical feasibility as contemplated by Article V but not later than Sep- 
tember 30, 1955 (hereinafter called “Period 1”) the facility shall consist of one 
electric refining furnace, two electric melting furnaces, one electric ferro-silicon 
furnace, one electric slag melting furnace, a slag-disposal site and equipment, 
a stockpile site and stockpiling equipment, a sewage-disposal plant, railroad 
spurs, housing for personnel, preliminary construction and foundations for two 
additional electric melting furnaces and facilities as may be required after 
Period 1, and all equipment and facilities agreed to by the Government as 
necessary for such conversion of ore from the mine into saleable ferro-nickel. 
The Contractor will place orders for the equipment and supplies necessary for 
the erection of two additional electric melting furnaces at such time or times 
as will assure so far as possible delivery thereof immediately after a preliminary 
determination of technical feasibility as contemplated by Article V. In such 
event, with further advances made by the Government as contemplated by 
Article VI, the Contractor wili promptly construct, equip and complete not 
later than March 31, 1956, said two additional electric melting furnaces (to- 
gether with any additional facilities and equipment made necessary there- 
by). * * * The facility, as it exists from time to time as contemplated by 
this Article or as it may be substituted for from time to time with the approval 
of the Government, is hercinafter called “the Facility.” [Italics supplied.] 


Reading articles IV and VI together makes it clear that only the 
testing of the process did not require specific approval. Other major 
items included in the facility require approval either by specific 
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designation in article IV or by the terms of the italicized provisions for 
Government concurrence stated in article IV. 

Article XIV 2 gives the contractor the option to purchase the plant 
upon termination of the contract for 7.5 percent of the total capital 
advances “excluding advances for capital replacements.” The parties 
could hardly have considered that items purchased out of capital 
advances, which could subsequently be aquired by the contractor for 
only 7.5 percent of the cost—except for replacements for which the 
contractor would pay only 7.5 percent of the item replaced without 
regard to the time of replacement or its value—should not be subject 
to prior approval of the Government. 

Therefore, it is our opinion that the contract should be construed 
that Government agreement is a condition precedent to the expendi- 
ture of capital advances. It is well established that where the terms 
of a contract condition reimbursement for costs upon the receipt of 
approval from the contracting agency the failure to obtain such ap- 
proval is sufficient without anything else to prevent recovery. Haw- 
kins v. United States, 96 U.S. 689 (1877) ; 24 Comp. Gen. 565, 572; 
B-134232, December 6, 1957. 

Accordingly, the specific questions raised in your letter are answered 
as follows: 

a. Under the terms of the contract, prior Government approval was 
required for the purchase of new capital assets, or for the redesign, 
modification, rebuilding, improvement or replacement of old capital 
assets coming within the purview of article VI 1(c), VI 1(d), or the 
approval requirement of article IV. 

b. All expenditures of a capital nature, whether for new assets or 
for the improvement, redesign, rebuilding, modification or complete 
or partial replacement of an existing asset, in order to have been 
included in the price per pound—the only vehicle under the terms of 
the contract for compensating the contractor other than charging the 
items to cost of production which is not applicable under the circum- 
stances—must have been made from capital advances. 


[B-149986] 


Retirement—Civilian—Salary Computation for Deductions—Over- 
time Effect 


Wage board employees who have a 40-hour workweek but uncommon daily tours 
of duty (for example, four 10-hour days) and who receive overtime pay for 
work in excess of 8 hours a day pursuant to section 23 of the act of March 28, 
1934, as amended by section 201 of the Work Hours Act of 1962, 5 U.S.C. 673¢c, 
may have only the basic hourly wage rate, excluding the additional half-pay, 
considered for retirement deductions and for determining the amount of group 
life insurance to which the employees are entitled, there being no indication in 
the legislative history of the 1962 act to change the basic 40-hour workweek 
concept established under other laws. 
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Leaves of Absence—Annual—Charging—lIrregular Workweek 
Effect 


Wage board employees with 40-hour workweek schedules but uncommon daily 
tours of duty (10 hours a day for 4 days) who are entitled to additional com- 
pensation for overtime work in excess of 8 hours a day under section 23 of the 
act of March 28, 1934, as amended by section 201 of the Work Hours Act of 
1962, 5 U.S.C. 673c, may continue to use approved annual and sick leave during 
the entire 40-hour workweek, there being no indication in the legislative history 
of the 1962 act to change the basic 40-hour workweek concept established under 
other laws. 


Compensation—Wage Board Employees—Overtime—Leave Effect 


Wage board employees with a 10-hour a day and 4-day a week work schedule 
who are on leave for the last 2 hours of the day do not perform any overtime 
work in excess of 8 hours a day within the meaning of the overtime pay provi- 
sions in section 23 of the act of March 28, 1934, as amended by section 201 of 
the Work Hours Act of 1962, and, therefore, the employees are not entitled to 
compensation for the 2 hours of leave at the time and one-half the basic rate 
of compensation provided in the 1962 act. 


Compensation— Wage Board Employees—Overtime—Leave Effect 


Wage board employees with a 10-hour a day, 4-day a week work schedule who 
are on leave the first 8 hours or less of the day but actually work the last 2 hours 
of the regular 10-hour day meet the overtime work requirements of section 2¢ 
of the act of March 23, 1934, as amended by section 201 of the Work Hours 
Act of 1962, to be entitled to be paid for the overtime work at time and one-half 
the basjc compensation. 


Leaves of Absence—Annual—Accrual—Irregular Workweek Em- 
ployment 


Wage board employees with a 40-hour workweek schedule but irregular tours 
of duty, such as four 9-hour days and one 4-hour day, who have had their 
leave credits computed pursuant to section 30.801 of the Annual and Sick Leave 
Regulations and who are entitled to additional compensation for work in excess 
of 8 hours under section 23 of the act of March 28, 1934, as amended by section 
201 of the Work Hours Act of 1262, may continue to have their leave computed 
on the same basis, the 1962 act not requiring any change. 


Compensation—Wage Board Employees—Overtime—Work in 
Excess of Daily and Weekly Limitation 


Section 23 of the act of March 28, 1934, as amended by section 201 of the Work 
Hours Act of 1962, 5 U.S.C. 673c, which provides that overtime work in excess 
of 8 hours per day or in excess of 40 hours per week, shall be compensated for 
at not less than time and one-half the basic rate of compensation, must be 
construed as providing alternate or separate methods for determining overtime 
work in excess of 8 hours or in excess of 40 hours a week, and, therefore, wage 
board employees who regularly work a 46 hour week consisting of three 12-hour 
days and one 10-hour day are not entitled to payment of a double premium for 
the 2 hours on the fourth workday—a 10-hour day—that exceeds both the 8 
hours per day and the 40 hours per week but are entitled to payment at time 
and one-half for the 4 hours overtime work in excess of 8 hours per day on the 
12-hour days and for the 6 hours in excess of 40 hours per week on the 10-hour 
day. 


Compensation—Wage Board Employees—Overtime—Day and 
Week Definitions 


Although in determining overtime work for wage board employees under section 
23 of the act of March 28, 1934, as amended by section 201 of the Work Hours 
Act of 1962, 5 U.S.C. 673c, a calendar day should, whenever administratively 
feasible, be defined as from midnight to midnight and a calendar week as 
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Sunday through Saturday, to avoid problems involving employees with un- 
common tours of duty, a 24-hour period may be treated as a day and any 
consecutive 7-day period may be treated as a week. 


Compensation—Wage Board Employees—Overtime—Effective 


Date of 1962 Act 


in determining the effective date of the Work Hours Act of 1962, approved 
August 13, 1962, which specifies that the act “shall take effect sixty days after 
its enactment”, the use of the word “after” requires that the day from which 
the period of time is to be reckoned will be excluded from the computation so 
that excluding the day of enactment (August 13, 1962), the effective date would 
be 60 days thereafter, or from’ the first moment of October 12, 1962; therefore, 
overtime payments under the act must be computed from October 12, 1962. 
The effective date was changed from October 13, 1962, by decision dated Novem- 
ber 20, 1962. 


Compensation—Wage Board Employees—Overtime—Standby, 
Ete., Time—Standards 


Under the 8-hour exception in section 23 of the act of March 28, 1934, as amended 
by section 201 of the Work Hours Act of 1962, 5 U.S.C. 673c, which provides that 
employees who are regularly required to remain at or within the confines of 
their post of duty in excess of 8 hours per day in a standby or on-call status 
shall be paid overtime rates only for hours of duty, exclusive of eating and sleep- 
ing time, in excess of 40 per week, the terms “on-call” and “standby” when con- 
sidered with “required to remain at or within the confines of their post of duty” 
have the same meaning and the agencies may use the standards and the defini- 
tions for such duty prescribed in 5 Code of Federal Regulations 25.253. 


Compensation—Wage Board Employees—Overtime—Standby, 
Ete., Time—Standards 


The language of the exception from the 8-hour provision in section 23 of the act 
of March 28, 1934, as amended by section 201 of the Work Hours Act of 1962, 5 
U.S.C. 673¢, which provides that employees who are regularly required to remain 
at or within the confines of their post of duty in excess of 8 hours per day in a 
standby or on-call status shall be paid overtime rates only for hours of duty, 
exclusive of eating and sleeping time, in excess of 40 per week, requires that 
standby duty and actual work in excess of 40 hours be treated the same for 
application of the minimum overtime rate. 


Compensation—Wage Board Employees—Overtime—Standby, 
Ete., Time—Sleeping and Eating Time 


In the absence of any standard criteria for determining sleeping and eating 
time under the exception in section 23 of the act of March 28, 1934, as amended 
by section 201 of the Work Hours Act of 1962, 5 U.S.C. 673c, attention is di- 
rected to Armstrong, et al. v. United States, 144 Ct. Cl. 659, and to Ahearn, et al. 
v. United States, 142 Ct. Cl. 309, and in designating time for normally uninter- 
rupted sleeping and eating, attention is called to Farley v. United States, 131 
Ct. Cl. 776, and England v. United States, 133 Ct. Cl. 768, under which compen- 
sation was allowed because it was determined substantial labor was performed 
during the time set apart for sleeping and eating. 


Compensation—Wage Board Employees—Overtime—Standby, 
Ete., Time—Irregular, Etc., Standby Duty 


Regardless of the implication that under the language of the exception in section 
23 of the act of March 28, 1934, as amended by section 201 of the Work Hours 
Act of 1962, 5 U.S.C. 673c, all standby and on-call service in excess of 40 hours 
a week on days of 8 hours or less, as on weekends, and all occasional or irregular 
standby and on-call service, including eating and sleeping time, would be pay- 
able at overtime rates, compensation ordinarily is not payable for “eating and 
sleeping time”. 
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Compensation—Wage Board Employees—Overtime—Standby, 
Ete., Time—Limitation 


Under the exception in section 23 of the act of March 28, 1934, as amended by 
section 201 of the Work Hours Act of 1962, 5 U.S.C. 678c, there is no limitation 
on the amount of time which may be treated as time in a standby or on-call 
status. 


To the Chairman, United States Civil Service Commission, Octo- 
ber 9, 1962: 

Your letter of September 26, 1962, presents for our consideration 
several questions concerning leave and compensation for employees 
covered by the recent amendment (sec. 201 of the Work Hours Act of 
1962, Public Law 87-581, 76 Stat. 360), to section 23 of the act of 
March 28, 1934, 48 Stat. 522, 5 U.S.C. 673c. 

The amendment reads as follows: 


Sec. 201. The proviso of section 23 of the act of March 28, 193-4 (48 Stat. 509, 
522), as amended, is hereby amended to read as follows: “Provided, That the 
regular hours of labor are hereby established at not more than eight per day 
or forty per week, but work in excess of such hours shall be permitted when 
administratively determined to be in the public interest: Provided further, That 
overtime work in excess of eight hours per day or in excess of forty hours per 
week shall be compensated for at not less than time and one-half the basic rate 
of compensation, except that employees subject to this section who are regularly 
required to remain at or within the confines of their post of duty in excess of 
eight hours per day in a standby or on-call status shall be paid overtime rates 
only for hours of duty, exclusive of eating and sleeping time, in excess of forty 
per week.” 


We note that for retirement and group life insurance purposes you 
propose to retain the basic forty-hour week. You say that in those 
instances, as reflected from the questions presented, where such part 
of the basic forty-hour week is paid at time and one-half only the 
basic hourly rate for such hours will be considered for retirement de- 


ductions and for fixing the amount of group life insurance. In other 
words the additional half-pay for such hours within the forty-hour 
week will not be considered for such purposes, there being no indica- 
tion of any legislative intent to change the basic forty-hour workweek 
as established under other provisions of law. We concur with such 


proposal. 
The specific questions presented are as follows: 


1(a). May a wage-board employee with a 10-hour day and 4-day week con- 
tinue to use his approved annual and sick leave during the entire 40-hour week? 


(Question 1(a) is answered in the affirmative. This answer is in 


accord with the treatment of the basic forty-hour workweek for re- 
tirement and group life insurance purposes. 

(b). If the answer is affirmative, does such an employee who is on leave the 
last two hours of the day receive the additional amount which is provided for 


work in excess of eight hours per day, or does he receive only the basic rate for 
those two hours? 


The language of the foregoing provision specifically requires that 
“overtime work in excess of eight hours per day shall be compensated 
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for at not less than time and one-half the basic rate of compensation.” 
The employee who is on leave the last two hours of his daily ten-hour 
tour of duty performs no overtime work in excess of eight hours per 
day. Hence, he is not entitled thereunder to be compensated for such 
two hours of leave at time and one-half the basic rate of compensation. 
Question 1(b) is answered accordingly. 

(c). If the employee is on leave two hours or more early in the day, but 
actually works the last two hours of his regular 10-hour day, is the additional 
amount included in his pay for:those last two hours, or does he receive only the 
basic rate because he has not actually worked more than 8 hours? 

There is no requirement in the foregoing provision that the em- 
ployee actually work the first eight hours or less of his daily ten-hour 
tour of duty. Further, we have held that the forty-hour basic work- 
week may consist of hours in a leave with pay status as well as an 
actual work status. See 13 Comp. Gen. 295; 14 zd. 761; 21 zd. 217; 25 
id. 151; and 31 id. 173. Since the employee actually performs work 
during the last two hours of his ten-hour tour of duty he meets the 
requirement entitling him to be paid for the overtime work at time 
and one-half his basic compensation. Cf. our answer to question 
1(b). 

(d). If a wage-board employee has an uncommon tour of duty such as four 
9-hour days and one 4-hour day, and the agency has prescribed a satisfactory 
method of computing leave credits (and charging leave) under section 30.801 
of the leave regulations, does the amendment to the 1934 Act require any change 


in that method? That is, does the ninth hour of a 9-hour day have to be treated 
differently or omitted for leave computation purposes? 


As indicated in our answer to question 1(a) we do not believe any 
such change was intended or is necessitated by the language of the 
amendment. Therefore, this question is answered in the negative. 

2. An employee has a regularly scheduled workweek of one 8-hour day, two 
10-hour days, and one 12-hour day. If a holiday occurs on his scheduled 12- 


hour day, is he paid at straight time for the entire 12 hours, or is he entitled to 
the overtime rate for the last 4 hours? 


Where no work is performed the employee is only entitled to com- 


pensation at straight time for the entire period. See our answer to 
question 1(b). Question 2 is answered accordingly. 


3. An employee regularly works a 46-hour week, consisting of three 12-hour 
days and one 10-hour day. Evidently 4 hours of each of the 12-hour days will 
be paid at the overtime rate. After 4 hours of the 10-hour day he will exceed 
40 hours for the week. Will he be paid at the overtime rate for the last 6 


hours? Would there be a double premium for the 2 hours which will exceed 
both the 8 hours in the day and the 40 hours in the week? 


The applicable proviso reads, in pertinent part, as follows: “That 
overtime work in excess of eight hours per day or in excess of forty 


hours per week shall be compensated for at not less than time and 


one-half the basic rate of compensation.” [Italics supplied.] We 
believe the Congress intended to provide alternate or separate 
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methods for determining the overtime work compensable at time and 
one-half the basic rate of compensation thereunder. Upon that prem- 
ise the employee whose regularly scheduled workweek is comprised of 
three 12-hour days and one 10-hour day, a total of 46 hours per week, 
would be entitled to compensation at time and one-half for the 4 hours 
overtime work in excess of 8 hours per day on the 12-hour days. He 
would be entitled to 6 hours overtime work in excess of 40 hours per 
week on the 10-hour day. We find no basis in the language of the 
statute or in its legislative history for payment of a double premium 
for the 2 hours on the 4th workday—a ten-hour day—that exceeds 
both the 8 hours per day and the 40 hours per week. 

4. Are the 8-hour day and 40-hour week defined as calendar day (midnight 
to midnight) and calendar week (Sunday through Saturday), or may any 
seven-day period be treated as the week and any 24-hour period as the day for 
any wage-board employee? 

Since we understand that the application of the foregoing pro- 
visions gives rise to problems involving employees with uncommon 
tours of duty thus creating a need for flexibility we conclude that 
a 24-hour period may be treated as a “day” and a consecutive seven- 
day period may be treated as a “week” for such employees. However, 
when administratively feasible the Sunday through Saturday week 
and the midnight to midnight day should be used. 


5. Section 204 provides that the new law, which except for section 201 is 


concerned entirely with employees of contractors, shall take effect sixty days 
after its enactment (apparently October 12, a Friday). One agency has asked 
that clarification as to the intent be obtained, “since laws affecting Federal 
pay normally are effective at the beginning of the first pay period following 
the sixtieth day after enactment”. Is the amendment required to be applied 
from the first moment of the calendar day October 12? 

The language of section 204 of the act of August 13, 1962, Public 
Law 87-581, 76 Stat. 360, provides that the act “shall take effect 
sixty days after its enactment.” Generally the term “after” is a term 
of exclusion so that when a period of time is to be reckoned from a 
certain day, unless there is something in the context or circumstances 
to indicate a different intention, the day from which the-time is to 
be reckoned will be excluded from the computation. 52 Am. Jur. 352. 
Also, see 21 Comp. Gen. 392, 398. Upon that basis, excluding the 
date of enactment, August 13, 1962, the effective date would be 60 
days after date of enactment or from the first moment of October 13, 
1962. In the absence of language therein making the act effective at 
the beginning of the first pay period following the sixtieth day after 
enactment, payments thereunder must be computed from October 13, 
1962. 


6. The exception from the 8-hour provision says: “* * * employees subject 
to this section who are regularly required to remain at or within the confines 
of their post of duty in excess of 8 hours per day in a standby or on-eall status 
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shall be paid overtime rates only for hours of duty, exclusive of eating and 
sleeping time, in excess of forty per week.” 

(a). The reference to “on-call status” combined with “required to remain 
at or within the confines of their post of duty” has caused some uncertainty. 
May an agency use the same standard for this requirement as that which 
appears in 5 CFR 25.253(a) and (b) with respect to the reasonably comparable 
language of Section 401 of the Federal Employees Pay Act of 1945, as amended? 
May “a standby or on-call status” be considered to mean the same as “standby 
status” in 5 CFR 25.253 (e) ? 

The terms “on call” and “standby” when read in conjunction with 
the language “required to remain at or within the confines of their 
post of duty” does not reasonably permit a construction which would 
permit any difference in the application of such terms. In view 
thereof, and as the language of section 401, Federal Employees Pay 
Act of 1945, as amended, 5 U.S.C. 926, is comparable, both parts of 
this question are answered in the affirmative. 

(b). Does the minimum overtime rate of time and one-half apply to standby 
duty in excess of forty hours per week, as well as to actual work? 

Under the wording of the statute there appears no alternative 
but to treat standby duty and actual work the same so far as overtime 
rates are concerned. The question is answered in the affirmative. 

(c). Are there any standard criteria to be used in determining “sleeping and 
eating time’? Does this mean the time reasonably designated administra- 
tively for normally uninterrupted sleeping and eating? 

We are not aware of any standard criteria for determining “sleeping 
and eating time.” However, your attention is directed to Armstrong, 
et al. vy. United States, 144 Ct. Cl. 659, and Ahearn, et al. v. United 
States, 142 Ct. Cl. 309, which may be helpful in the matter. As to 
the second part of the question, cf. Farley v. United States, 131 Ct. Cl. 
776 and England v. United States, 133 Ct. Cl. 768, wherein compensa- 
tion was allowed because it was determined substantial labor was 
performed during the time set apart for sleeping and eating. 


(d). Since the exception of “eating and sleeping time” from payment appears 
only with reference to regularly required standby and on-call service “in excess 
of eight hours per day”, it has been suggested that by implication all standby 
and on-call service (in excess of 40 hours per week) on days of eight hours or 
less (as on weekends) and all occasional or irregular standby and on-call 
service, including eatine and sleeping time, would be payable at overtime rates. 
Is this correct? 


Regardless of any implication to the contrary in the provisions of 
section 401, compensation ordinarily is not payable for “eating and 
sleeping time.” See the court cases previously cited. Also, see 40 


Comp. Gen. 397. The question is answered accordingly. 

(e). Is all standby or cn-call duty, in cases where such duty is not regularly 
required, payable at the overtime rate when the total duty exceeds 8 hours per 
day or 40 hours per week? 


This question is too general to permit of a categorical answer. 
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(f). Is there a limitation en the minimum amount of time which may be 
treated as time in a standby or on-call status? 


We are not aware of any such limitation. 
[B-149986] 


November 20, 1962: 


We refer to our decision of October 9, 1962, B-149986, 42 Comp. 
Gen. 195, to you, concerning the questions submitted to our Office 
for decision by your letter of September 26, 1962, relating to Public 
Law 87-581, 76 Stat. 360, 5 U.S.C. 673c. 

Question No. 5 in your letter was as follows: 

5. Section 204 provides that the new law, which except for section 201 is 
concerned entirely with employees of contractors, shall take effect sixty days 
after its enactment (apparently October 12, a Friday). One agency has asked 
that clarification as to the intent be obtained, “since laws affecting Federal 
pay normally are effective at the beginning of the first pay period following 
the sixtieth day after enactment”. Is the amendment required to be applied 
from the first moment of the calendar day October 12? 

In our reply, we said the effective date of the act was October 13, 
1962. Asa result of subsequent considerations in the matter, however, 
we now are of the opinion that the act reasonably may be considered 
as being effective on October 12, 1962. Our decision of October 9, 
1962, B-149986, is modified accordingly. 


[B-150041] 


Compensation—Periodic Step-Increases—Waiting Period Com- 
mencement—Effect of Amendatory Act 


Employees who completed the required service for a step-increase on October 13, 
1962, the day before the effective date of the Classification Act Amendments 
of 1962, which amended Title VII of the Classification Act of 1949, 5 U.S.C. 
1121-1125, to increase the waiting period for certain step-increases, are re- 
garded as having a vested right to the step-increase before the new act went 
into effect and, accordingly, are entitled to have their compensation fixed at 
the next step rate without regard to the additional waiting period required 
under the amendatory act. 


To W. B. Uhlenhop, United States Civil Service Commission, 
October 12, 1962: 

Your letter of October 4, 1962, encloses “Payroll Change Slip” and 
“Voucher and Schedule of Payments” wherein payment is proposed 
beginning October 14, 1962, of additional compensation representing 
a within-grade increase to Gerald T. Willis, Jr., and requests our 
decision whether it is proper to process the increase for payment. 

The record shows that Mr. Willis is currently occupying a position 
in grade GS-12, step 4, at a salary rate of $9,735 per annum. Under 
the provisions of section 701 of the Classification Act of 1949, as 
amended, 5 U.S.C. 1121, in effect prior to October 14, 1962, Mr. Willis 
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will have completed the required period of service (78 calendar weeks) 
for advancement to the fifth step of grade GS-12 at midnight on Octo- 
ber 13, 1962. The step-increase here involved is required under the 
law in effect on October 18 to be effective at the beginning of the first 
pay period occurring after completion of the waiting period or 
October 14, 1962. Since the new Classification Act Amendments of 
1962, Public Law 87-793, approved October 11, 1962, which increases 
the waiting period for step 5 from 78 calendar weeks to 104 calendar 
weeks, will also go into effect for the employee on October 14, 1962, 
the question arises as to whether it is proper to grant such step- 
increase without the employee completing an additional 26 weeks of 
service. 

The employee will have completed the 78 calendar weeks of service 
before the new salary adjustment act goes into effect, and his right to 
a step-increase will become vested at midnight on October 13, 1962. 
To hold that by reason of a statutory provision effective on October 
14, 1962, he must serve an additional 26 weeks before becoming entitled 
to advancement to step 5 of his grade would disturb a vested right. 

We have held that a longevity step-increase becomes fixed and vested 
on the last day of the 3-year required waiting period so as to entitle 
an employee separated on that date to have such increase included 
in his lump-sum payment for accrued annual leave. B-145902, June 
28, 1961. Also, consistent with court decisions we have held that a 
statute cannot take away a vested right. 34 Comp. Gen. 149; 38 7d. 
103. 

Accordingly, it is our opinion that Mr. Willis is entitled to have 
his salary fixed in step 5 of grade GS-12 on October 14, 1962, $10,735, 
without regard to the provision of the Classification Act Amendments 
of 1962, which on that date increases the waiting period for step- 
increase for salary rates in his category from 78 to 104 calendar weeks. 

The voucher, with attachments, is returned and may be certified 
for payment, if otherwise correct. 


[B-148393] 


Atomic Energy Commission—Transportation Under Section 22 
Quotation—Charges Same as for Military Impedimenta 


An offer under section 22 of the Interstate Commerce Act to transport in pas- 
senger train service Atomic Energy Commission shipments of training material 
in Government-owned cars under the same conditions and at the same rates 
as those available for the transportation of military impedimenta is an offer 
to move the shipments under the section 22 quotation of the Joint Military 
Passenger Agreement in effect at the time the transportation service is fur- 
nished, and the pertinent agreement providing that charges for transporting 
military impedimenta will be the same amount in dollars and cents as would 
apply if the shipments moved in regular freight train service under current 
tariffs and agreements with the military authorities, the section 22 quotation 








204 DECISIONS OF THE COMPTROLLER GENERAL [42 


offered to the Atomic Energy Commission requires that the basis of charges 
in the appropriate Joint Military Passenger Agreement apply equally in com- 
puting charges for the transportation of training materials for the Commission. 
Transportation—Rates—Tariffs—Construction 


A Joint Military Passenger Agreement under section 22 of the Interstate Com- 
merce Act for the transportation of military impedimenta in passenger service 
is in the nature of a special tariff covering specified transportation services for 
the Government and like any other tariff is to be construed according to the 
meaning which the words used reasonably convey; therefore, an offer to trans- 
port military impedimenta in passenger train service at the same charge—“the 
same amount in dollars and cents”—as if the shipment had moved in regular 
freight service requires a determination of what the normal freight charges 
would be on a like shipment of military impedimenta in freight service, and 
then those charges (dollars and cents) are to be applied via the passenger 
route. 


To the Atchison, Topeka and Santa Fe Railroad Company, Octo- 
ber 19, 1962: 

We have considered your request in your letter of March 6, 1962, 
file G-9983-B, and subsequent letters for review of the settlement of 
January 12, 1962, in claim TK-724985, which disallowed your claim 
on bill 9983-B for additional charges of $1,174.48. Essential to the 
review sought is a determination whether the computation of freight 
charges for the carriage of military impedimenta in passenger train 
service is to be computed via rail freight routes over which through 
freight rates are applicable to shipments of Atomic Energy Commis- 
sion training material through the medium of a section 22 quotation 
dated July 1, 1951, to the Commission, or whether the charges must 
be computed by use of higher combinations of freight rates applicable 
via the passenger routes actually traveled. 

The salient facts in this situation are that the various passenger 
carriers associations, in behalf of their members, pursuant to section 
22 of the Interstate Commerce Act, 49 U.S.C. 22, offered to transport 
in passenger train service between any United States points, on and 
after July 1, 1951, shipments of Atomic Energy Commission training 
material in certain Government-owned cars under the same conditions 
and at the same rates as those available for the transportation of 
military impedimenta. There was then in effect a section 22 quota- 
tion of the Joint Military Passenger Agreement Series which provided 
rate bases and conditions for the transportation of military impedi- 
menta in passenger train service. The bills of lading covering the 
shipments which are the subject of the present controversy show as 
authority “AUTH: JOINT MILITARY PASSENGER AGREE- 
MENT SEC. 25 AND AEC SEC. 22 DATED: JULY 1, 1951.” These 
bills of lading, Nos. AT 172171, AT 172184, AT 172193, AT 172199, 
AT 172208 and AT 172212, were issued November 30, 1951, through 
December 28, 1951, by the Rocky Flats Area Office of the United 
States Atomic Energy Commission, Rocky, Colorado, to cover less- 
than-carload quantities of training material in Government-owned 
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cars moving in passenger train service to the Amarillo Branch Office 
of the Commission at St. Francis, Texas. The bills of lading were 
routed “D&RGW SPECIAL SWITCH TO DENVER, CS-FWD 
TO AMARILLO—ATSF (FRT) TO ST. FRANCIS.” Six at- 
tendants traveled with the shipment in each car; charges for their 
transportation were covered by separate bills of lading and are not 
under consideration at this time. 

You originally billed for the transportation of the training mate- 
rial total charges of $2,354.92, computed at a rate of $3.97 per hundred 
pounds. These charges were paid on voucher 1521 in the January 
1960 accounts of Regional Disbursing Officer C. E. Evans. You later 
submitted to the Atomic Energy Commission your supplemental bill 
9983-A for an additional $605.04; the regional disbursing officer paid 
this amount on voucher 2108 of his April 1960 accounts. The addi- 
tional payment represented the difference between the charges paid 
initially and charges computed at a rate of $4.99 per hundred pounds, 
the combination of local first class freight rates via the actual route 
of movement. After audit of these payments here, you were re- 
quested to refund an overcharge of $1,174.48, which had been deter- 
mined by use of the joint first class freight rate of $3.01 per hundred 
pounds, as named in freight tariffs applicable via freight routes spec- 
ified in those tariffs. Upon your failure to refund the overcharge, it 
was collected by setoff and your claim for its recovery was disallowed 
in the cited settlement. You contend that the charge basis used in 
our audit is a retroactive application of that made available August 1, 
1960, 8 months after these shipments moved, in Southwestern Freight 
Bureau Section 22 Quotation No. 579, SWFB S$22Q, I.C.C. No. 375; 
and that under the quotations effective at the time of the service, the 
proper rate, in the absence of a through freight route identical with 
that actually used, is the combination of local freight rates via the 
passenger route actually traveled. 

Southwestern Freight Bureau Section 22 Quotation No. 579 is an 
cffer to the Atomic Energy Commission effective August 1, 1960, to 
transport any quantity of training materials in Government-owned 
cars in freight or passenger train service from Rocky Flats, Colo- 
rado, to St. Francis, Texas, via the D&RGW to Denver, the C&S to 
Sixela, New Mexico, the FW&D to Amarillo, Texas, and the P&SF 
beyond at a rate of $3.01 per hundred pounds, subject to Tariff of 
Increased Rates and Charges No, X-223. Apparently because the 
rate used in our audit, $3.01, is the same and because the route on the 
covering bills of lading is the same, you assume that our audit basis 
resulted from a retroactive application of Quotation No. 579. This 
is not the fact. The rate of $3.01 used in the audit here is derived 
from the first class base rate of $2.95 published in Southwestern Lines 
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Freight Tariff No. SW/W-1006, I.C.C. No. 3999, to apply from Denver 
(basing point for Rocky under National Rate Bases Tariff No. 1-A, 
I.C.C. No. 4211) to Amarillo (basing point for St. Francis in Tariff 
No. 1-A), and increased to $3.01 under Tariff of Increased Rates and 
Charges No. X-212. Authority for the use of this rate is grounded 
upon the quotation of July 1, 1951, to the Atomic Energy Commission 
and upon Joint Military Passenger Agreement No. 29. 

Resolution of the problem presented in this situation thus requires 
that we construe Joint Military Passenger Agreement No. 29, par- 
ticularly the provisions relating to the transportation of military 
impedimenta in passenger train service. Joint Military Passenger 
Agreement No. 29 (effective on the date of service by virtue of the 
extension of the expiration date in supplement No. 14), is an agree- 
ment under section 22 of the Interstate Commerce Act entered into 
by way of an offer from the agents of the participating carriers to 
the military agencies of the Government and accepted by the author- 
ized representatives of the latter. (See Section 36, “ACCEPTANCE 
OF AGREEMENT” and the parties signatory thereto). As such, 
it is subject to interpretation and construction according to estab- 
lished principles of contract law. Since the fundamental purpose of 
construing a contract is to accomplish the intention of the parties 
(The Binghamton Bridge, 70 U.S. 51, 74), it is essential to look 
not only to the specific language in which it is couched, but also to 
necessary implications of the contract terms. It should not be so 
narrowly or technically interpreted as to frustrate its obvious design 
(Nevada Half Moon Mining Company v. Combined Metals Reduction 
Co., 176 F. 2d 73, certiorari denied 338 U.S. 943), but should be given 
a meaning in the light of the conditions under which it was submitted 
and in the light of the principal apparent purpose that it was intended 
to serve. Thompson, et al.v. Baltimore & Ohio Railroad Company, 59 
F. Supp. 21, 35; modified 155 F. 2d 767; certiorari denied 329 U.S. 762. 
This instrument is also in the nature of a special tariff covering speci- 
fied transportation services for the Government and, like-any other 
tariff, is to be construed according to the meaning which the words 
used might reasonably carry to the parties to whom addressed. 
Should any ambiguity or reasonable doubt as to their meaning exist, 
it is to be resolved against the carrier and in favor of the shipper. 
United States v. Missouri-Kansas-T exas Railroad Company, 194 F. 2d 
777. 

Transportation of military impedimenta is ordinarily available in 
regular freight service at class rates (for example: Item 69050, Uni- 
form Freight Classification No. 4, provides a less carload rating of 
first class and a carload rating of third class, subject to a carload mini- 
mum of 24,000 pounds). The experience of the military services, 
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however, apparently revealed that efficiency and expedition are best 
attained in circumstances where there is available also the option to 
ship the military impedimenta with troops or in connection with 
troop movements in mixed freight-passenger train service or in reg- 
ular passenger train service. To achieve such flexibility in the service 
offered, and to maintain their competitive position with other modes 
of transportation, rail carriers included provisions for such service 
in Section 25 of the Joint Military Passenger Agreement. The pro- 
visions germane to the instant situation are: 

(e) The Passenger Departments of the carriers have agreed with the military 
authorities that when military impedimenta, other than certain articles which 
are included in the free baggage allowance under the baggage tariffs of the 
carriers, is transported in passenger train service with troops, or in connection 
with troop movements handled in passenger train service, the transportation 
charges therefor will be the same amount in dollars and cents as would apply 
if the shipment were made in regular freight train service under current tariffs 
and agreements with the military authorities, subject to the following rules 
covering loading and packing, and also subject to collection of passenger switch- 
ing charges, * * * [Italics supplied.] 

[The matter of payment of the passenger switching charges has not 
been raised here; we understand that these charges were billed aad 
paid separately from the line-haul transportation charges. ] 

* * + * * ” * 

(g) The arrangement and basis for charges set forth herein for movement 
of military impedimenta in passenger train service applies over all lines and 
routes via which the military impedimenta moves in passenger train service. 
[Italics supplied.] 

There is no ambiguity in the quoted provisions; the plain meaning 
of the words used leaves no room for reasonable doubt as to what 
they were intended to convey. Following the rules of construction 
mentioned above, it is clear that the carriers intended, in order to 
secure and retain the business of transporting military impedimenta, 
to permit its shipment in passenger train service (subject to conditions 
not relevant here) at the same charge—“the same amount in dollars 
and cents”—as if it had moved in regular freight train service. Im- 
plicit in this language is the necessary determination of what the 
normal freight charges would be on a like shipment of military im- 
pedimenta in freight service, and then those charges (dollars and 
cents) are to be applied via the passenger route. That this is a correct 
interpretation of the rule is supported by the fact that a charge which 
would be “the same amount in dollars and cents,” must be based upon 
the applicable freight rates and the through routes via which the joint 
freight rates apply. To hold otherwise would frustrate the obvious 
design of the agreement and defeat the purposes for which it wes 
made. 

Requirements of the Atmoic Energy Commission as to its shipments 
of training materials similar to those of the military services in 
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shipping military impedimenta and the same motivation of the carriers 
as to Atome Energy Commission traffic presumably gave rise to the 
section 22 quotation of July 1, 1951. This quotation permitted the 
shipment of training materials in Government-owned cars under the 
same conditions and at the same rates as applied to the transportation 
of military impedimenta. Thus, the basis of charges set forth in Sec- 
tion 25 of Joint Military Passenger Agreement No. 29 applies equally 
in computing charges for the transportation of training materials for 
the Atomic Energy Commission. 

In the circumstances the settlement of January 12, 1962, in claim 
TK-724985, was correct and it is sustained. 


[B-149988] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Federal Credit Union 


The employment of a retired military officer as manager, treasurer or loan 
processor in a Federal credit union, organized as a cooperative organization 
under the Federal Credit Union Act, 12 U.S.C. 1751, et seq., with a membership 
that need not be composed of Federal employees, would not be subject to the 
dual office restrictions in the act of July 31, 1894, 5 U.S.C. 62, and the dual 
compensation restrictions in the act of June 30, 1932, 5 U.S.C. 59a, for while 
organized under Federal law and subject to Federal supervision, a Federal credit 
union is not a governmental organization, and designation as a fiscal agent of 
the United States, exemption from taxation, or use of free space in Federal 
buildings does not alter the nongovernmental status of the organization; 
therefore, a retired military officer employed in a Federal credit union would 
not hold an “office or position” such as is prohibited or restricted by 5 U.S.C. 59a 
and 62. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—International Organizations 


Acceptance by retired military officers of positions with the United Nations and 
the World Health Organization, international organizations whose expenses 
are assessed against member nations, including the United States, and from 
which funds the salaries of the positions are paid, would not contravene the 
dual office restrictions in the act of July 31, 1894 (5 U.S.C, 62), and the dual 
compensation restrictions in the act of June 30, 1932 (5 U.S.C. 59a), the em- 
ployment of the retired military officers by the international organizations not 
constituting employment by Federal agencies, the United States contributing 
only as a member nation to the funds from which the salaries of.the positions 
are paid. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—State Maritime Academies 


Since State maritime academies are established and organized under the laws 
of the individual States, and the instructors and employees of the academies 
are neither appointed, nor are their appointments approved by any Federal 
official, retired military officers hired by the States as superintendents, in- 
structors, or division officers at State maritime academies would not hold an 
“office or position” within the meaning of 5 U.S.C. 59a and 5 U.S.C. 62 to be 
subject to the dual compensation and dual office restrictions of 5 U.S.C. 59a and 
62, and the allocation of funds by the Federal Government to the States for the 
operation of the academies does not change the fact that the salaries of the 
positions are paid from State funds, the Federal funds when intermingled with 
State funds losing their identity as Federal funds. 
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To the Secretary of Defense, October 19, 1962: 


This refers to letter of September 25, 1962, from the Assistant Sec- 
retary of Defense, requesting a decision whether the employment of 
retired military officers in certain positions in various agencies are 
subject to the dual office restrictions contained in the act of July 31, 
1894, as amended, 5 U.S.C. 62, and the dual compensation restrictions 
contained in section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S.C. 59a. 

The specific questions upon which decision is requested are set out 
and discussed in Committee Action No. 307 of the Military Pay and 
Allowance Committee, Department of Defense. The questions are as 
follows: 

Would the employment of such retired officers as might be concerned, in 
positions with the agencies listed below, be subject to the provisions of the 
Act of 31 July 1894, as amended, 5 U.S.C. 62 or the Act of 30 June 1982, as 
amended, 5 U.S.C. 59a: 

a. Manager, treasurer, or loan processor in a Federal Credit Union. 

b. Assistant Safety Inspector, United Nations. 

e. Scientist, Radiation Protection Unit, Pan American Sanitary Bureau of 
World Health Organization. 

d. Superintendent, instructor or division officer at a Maritime Academy. [non- 
Federal] 

A Federal credit union is a cooperative association organized in 
accordance with the provisions of the Federal Credit Union Act, 48 
Stat. 1216, as amended, 12 U.S.C. 1751, e¢ seq., for the purpose of pro- 
moting thrift among its members and creating a source of credit for 
provident or productive purposes. While organized under Federal 
law and subject to the supervision of the Director of the Bureau of 
Federal Credit Unions, a Federal credit union is nevertheless in its 
relation to its members a private and not a governmental organiza- 
tion. The membership of a Federal credit union need not be com- 
posed of employees of the Government but may consist of any group 
having a common bond of occupation or association, or a group within 
a well-defined neighborhood, community, or rural district. The fact 
that Federal credit unions may be designated as fiscal agents by the 
United States; that they are exempt from taxation by Federal, State, 
or local authorities; or that they (when composed of the required 
percentage of Federal employees) are allowed free space in Federal 
buildings when available would not be sufficient to warrant consider- 
ing a Federal credit union as a Federal agency. Therefore, a retired 
military officer employed in a Federal credit union would not hold 
an “office or position” such as is prohibited or restricted by 5 U.S.C. 
59a aud 62. Question a is answered in the negative. 

By the United Nations Participation Act of December 20, 1945, 59 
Stat. 619, 22 U.S.C. 287, the Congress provided for the appointment 
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by the President of representatives of the United States in the organs 
and agencies of the United Nations, and made other provision with 
respect to the participation of the United States in such organizations. 
We assume, however, that the Assistant Safety Inspector, United 
Nations, is appointed by that international organization. The act, 
22 U.S.C. 287e, also authorized to be appropriated annually to the 
Department of State, out of any money in the Treasury not otherwise 
appropriated, such sums as may be necessary for the payment by the 
United States of its shares of the expenses of the United Nations as 
apportioned by the General Assembly in accordance with article 17 
of the Charter. Article 17 of the Charter of the United Nations, 59 
Stat. 1039, provides that the General Assembly shall consider and 
approve the budget of the Organization and that the expenses of the 
Organization shall be borne by the members as apportioned by the 
General Assembly. 

The International Health Conference, 62 Stat. 1604, convened by 
the Economic and Social Council of the United Nations in New York 
in 1946, drafted the Constitution of the World Health Organization 
and also established an 18-member Interim Commission which func- 
tioned until the World Health Organization officially came into being 
on April 7, 1948. The Constitution, 62 Stat. 2679, was signed by 
representatives of 61 nations. Chapter XII of the said Constitution, 
62 Stat. 2690, provides that the Director-General shall prepare and 
submit to the Executive Board the annual budget estimates of the 
Organization. The Board shall consider and submit to the Health 
Assembly for final approval such budget estimates, together with any 
recommendations the Board may deem advisable. In addition to the 
approval of the budget estimates, the Health Assembly will also 
apportion the expenses of the Organization among the member na- 
tions in accordance with a scale to be fixed by it. By the act of June 
14, 1948, 62 Stat. 441, 22 U.S.C. 290, the Congress authorized the 
President to accept membership in the World Health Organization 
on behalf of the United States and also authorized to be appropriated 
annually to the Department of State such sums, not to exceed 
$1,920,000 per annum, as may be necessary for the payment by the 
United States of its share of the expenses of the Organization. 

The World Health Organization as well as the United Nations 
is an international organization, rather than a Federal Agency. Also, 
it is understood from a representative of your office that it is his un- 
derstanding that the salaries of the positions referred to in questions 
b and c are paid from funds that are assessed against the member 
nations of the organizations. 

In the circumstances, the dual office restriction contained in the act 
of July 31, 1894, as amended, 5 U.S.C. 62, and the dual compensation 
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restriction contained in section 212 of the Economy Act of June 30, 
1932, as amended, would not be contravened if retired military 
officers accept the position of Assistant Safety Inspector, United Na- 
tions, or the position ef Scientist, Radiation Protection Unit, Pan 
American Sanitary Bureau of World Health Organization. Ques- 
tions b and c are answered accordingly. 

The Maritime Academy Act of 1958, Public Law 85-672, 72 Stat. 
622, 46 U.S.C. 1381, provides for certain assistance to State and Terri- 
torial maritime academies or colleges. At the time of the passage of. 
the law there were four State maritime academies, located in Maine, 
Massachusetts, New York, and California, engaged in the task of train- 
ing officers for the ships of the American Merchant Marine. ‘The 
purpose of the law was to codify and bring up to date those Federal 
laws that pertain to State maritime academies, to maintain for the 
State maritime academies continuity of Federal financial assistance, 
and to effect a modest increase in certain allowances for midshipmen 
attending certain State maritime academies. There was also au- 
thorized to be appropriated such amounts as may be necessary to 
carry out the provisions of the act. 

The State maritime academies are established and organized pur- 
suant to the individual State law. The instructors and employees of 
the State maritime academies are neither appointed nor are their 
appointments approved by the Secretary of Commerce or any other 
Federal official. They are employed by the individual States and 


their salaries are paid from State funds. While it is true that cer- 
tain funds are allocated to the States by the Federal Government for 


the operation of the academies, they are intermingled with State funds 
and, as such, lose their status as Federal funds. 23 Comp. Gen. 744. 


The information from the Military Pay and Allowance Committee 
indicates that upon a request from the Governor of any State or Ter- 
ritory, the President of the United States is authorized to detail 
proper officers of the Navy, Coast Guard or Maritime Services, as 
superintendents or instructors, or both, at maritime academies or 
colleges, such officers or instructors to be compensated by the Federal 
agency ordinarily compensating them for services. However, that 
factor would not have any material bearing upon those retired mili- 
tary officers who are hired by the States as Superintendents, instruc- 
tors or division officers at a State maritime academy and paid from 
State funds. It is our view that such retired military officers would 
not hold an “office or position” within the meaning of 5 U.S.C. 59a 
and 62. We understand that there are no maritime academies in the 
Territories and our negative answer to question d is so limited. 
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[B-146728] 


Appropriations—Availability—Construction, Ete.—Specifte Appro- 
priatioa Requirement 


Minor construction projects incident to the property disposal program of the 
Department of Defense such as construction of concrete segregation bins and 
transitory shelters which are not temporary structures even though constructed 
of prefabricated materials, movable and accounted for as personal property, 
must be regarded as public buildings and public improvements for which spe- 
cific appropriations are required under section 3733, Revised Statutes, 41 U.S.C. 
12, and, therefore, the use of operation and maintenance appropriations made 
available for the expenses of preparation for disposal and disposal of military 
supplies, equipment and material in section 511 of the Department of Defense 
Appropriation Act, 1963, 76 Stat. 329, to finance the cost of constructing public 
buildings or public improvements for the disposal program is not proper. 


To the Secretary of Defense, October 22, 1962: 


We refer to the letter dated September 24, 1962, of the Deputy Sec- 
retary of Defense concerning our report to the Congress entitled “Re- 
view of the Use of Proceeds from Scrap, Salvage, and Surplus Prop- 
erty Sales for Construction Purposes by the Air Force Logistics Com- 
mand, Department of the Air Force.” 

The Deputy Secretary states that our report contends that minor 
construction projects properly charged to operation and maintenance 
funds under 10 U.S.C. 2674(e) represent “capital improvement” and 
therefore cannot be considered a direct expense of the disposal pro- 
gram, but that such conclusion is totally devoid of support from the 
language of the appropriation act; that since the transitory shelters, 
concrete segregation bins and other work financed from operation and 
maintenance funds as minor construction are as much a direct cost 
of the disposal program as the canvas tarpaulins previously used to 
protect property awaiting sale or the salaries of civilian personnel 
connected with the disposal program, the Department of Defense 
must take exception to our position in this matter and insist that 
expenses of the disposal program including minor construction which 
are properly charged to operation and maintenance funds may be 
reimbursed from the proceeds of surplus property sales; and, in con- 
clusion, that in light of the benefits of the disposal program and the 
clear legal basis therefor, the Department of Defense will continue 
to make use of transitory shelters within the authority granted by 
the Congress. 

In order to avoid any misunderstanding as to the basis of our con- 
clusion in this matter and to facilitate the settlement of the accounts 
of the accountable officers concerned, it appears necessary to review 
the laws involved, their legislative histories, and the interpretations 
thereof contained in numerous and consistent decisions of the account- 
ing officers over a long period of time. 
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Prior to 1948, the Department of Defense relied upon the provi- 
sions of section 1 of the act of June 8, 1896, 29 Stat. 268, as amended, 
31 U.S.C. 489, as authority to use the proceeds of sales of old material. 
condemned stores, supplies, or other public property for “expenses 
of such sales, as approved by the General Accounting Office.” Shortly 
after enactment of this provision of law, the then Comptroller of the 
Treasury on January 9, 1897, issued regulations and instructions to 
the effect that “The expenses of sale payable from the gross proceeds 
are such as pertain directly to the sale in question, such as auctioneer’s 
fees, cartage to place of sale, cost of inspection if an inspector be 
hired for that purpose, etc.” See 3 Comp. Dec. 744, 746. Numerous 
decisions of the accounting officers of the Government have held gen- 
erally that no expenses incurred in connection with the preparation 
of the property for sale including the purchase of machinery or 
appliances, should be charged to the proceeds of sale and that the 
costs incurred in connection with the trucking, transportation, han- 
dling, sorting, packing of the supplies and equipment, as well as the 
preparation of specifications, invitations to bid, opening of bids, 
awards of sales and.administering of contracts of sale therefor, may 
be charged to the proceeds of sales only if such services were directly 
connected with the sales and were performed by personnel employed 
exclusively for the sales activities rather than by regular employees. 
See 18 Comp. Dec. 5; 20 id. 20; 5 Comp. Gen. 680; 6 id. 348; 15 id. 
886; 16 id. 876; B-30633, December 31, 1942; 28 Comp. Gen. 594; 33 
id. 31; and 37 id. 59. 

It was in the light of these decisions holding that the costs of prep- 
aration of the property for sale were not “expenses of such sales” so 
as to be chargeable to the proceeds of sale that the following proviso 
was included in the appropriation “Ordnance Service and Supplies, 
Army” contained in the Military Appropriation Act, 1948, Public 
Law 267, approved July 30, 1947, 61 Stat. 551, 562 (see pages 1026- 
1028 of the House Hearings on the Military Establishment Appropri- 
ation Bill for 1948) : 

Provided, That, notwithstanding the provisions of any other law, not more 
than $25,000,000 of the amounts received by the War Department during the 
fiscal year 1948 as proceeds from the sale of scrap or salvage material shall be 
available for expenses of transportation, demilitarization, and other preparation 
for sale or salvage of military supplies, equipment, and materiel: 

Similar provisions of law have been included in all subsequent 
annual appropriation acts for the military departments with only 
minor changes other than the elimination of the dollar limitation. 
We have found nothing in the legislative histories of such acts indi- 
cating that the change in the language from “for expenses of trans- 
portation, demilitarization, and other preparation for sale or salvage 
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of military supplies, equipment, and materiel” to “for all expenses 
involved in the preparation for disposal and for the disposal of mili- 
tary supplies, equipment, and materiel,” which latter language was 
used in the fiscal year 1959 and subsequent appropriation acts, was 
intended to change the scope or effect of the prior language or that 
the construction or modification of any buildings was ever contem- 
plated by either phrase. The current provision of law is contained 
in section 511 of the Department of Defense Appropriation Act, 1963, 
Public Law 87-577, 76 Stat. 329, and provides in pertinent part: 
Appropriations of the Department of Defense available for operation and 
maintenance, may be reimbursed during the current fiscal year for all expenses 


involved in the preparation for disposal and for the disposal of military sup- 
plies, equipment, and materiel, * * *. 


The only question for determination insofar as the fiscal year 1963 
is concerned is whether the language “expenses involved in the prep- 
aration for disposal and for the disposal of military supplies, equip- 
ment, and materiel” includes the cost of minor construction projects 
not in excess of $25,000. In our opinion, it clearly cannot be inter- 
preted as including any construction project which constitutes a “pub- 
lic building” or a “public improvement” within the meaning of those 
terms as used in section 3733, Revised Statutes, 41 U.S.C. 12, which 
provides: 

No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury appro- 
priated for the specific purpose. 

The terms “public building” and “public improvement” as used in 
the foregoing statute likewise have been the subject of numerous deci- 
sions of the accounting officers over a long period of time. The deci- 
sions uniformly have been to the effect that any structure in the form 
of a building not clearly of a temporary character is such a public 
building or public improvement, the expenditures for which must be 
authorized by specific appropriations. 1 Comp. Dec. 33; 13 éd. 355; 
16 id. 685; 20 id. 73; 21 id. 420; 2 Comp. Gen. 14; 5 id. 575; 6 id. 619; 
10 td. 140; 27 cd. 634; 30 id. 487: 38 id. 392; id. 758; 39 id. 388. Also, 
such structures as temporary sheds for the shelter of farm animals; 
portable houses for temporary use of employees; temporary portable 
buildings for use in the detention and treatment of aliens; barns, 
sheds, cottages, etc., of frame construction of a temporary nature with 
dirt floors and contemplated to be destroyed; hangars, shops and 
storehouses; and quonset huts, have been considered as being such 
public buildings or public improvements. Minor structures clearly 
of a temporary nature and intended to be used for only a temporary 
period have been held not to be public buildings or public improve- 
ments (26 Comp. Dec. 829), but the structures and improvements 
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involved generally in your disposal program are clearly not of this 
nature. The mere fact that the buildings are prefabricated, movable, 
and accounted for as personal property, in itself, is immaterial as to 
whether they are public buildings or public improvements within the 
contemplation of section 3733, Revised Statutes. It is common prac- 
tice today to construct both temporary and permanent structures with 
prefabricated material which may be dismounted and moved, but the 
structures are nevertheless public buildings or public improvements. 
We, therefore, can see no basis whatever for not considering most, 
if not all, of the construction projects referred to in our report to the 
Congress on this matter, as public buildings or public improvements 
for which specific appropriations are required by the said section 3733. 

The appropriation of the proceeds of sale contained in section 511 
of the Department of Defense Appropriation Act, 1963, provides 
merely for the “expenses involved in the preparation for disposal and 
for the disposal of military supplies, equipment, and materiel” and 
does not specifically provide for any public building or public im- 
provements. In most of the decisions cited above, it was contended 
that the buildings or improvements were “necessary expenses” within 
the meaning of that term as used in the appropriation concerned or 
were essential to the carrying out of the purpose of an appropriation, 
but such contentions have long been rejected. In the decision pub- 
lished in 38 Comp. Gen. 392 it was held that an appropriation for “ex- 
penses of acquiring, administering, operating, maintaining, and 
developing helium properties” was not available for construction of 
an industrial type building. We, therefore, have no alternative but 
to conclude that the appropriation in section 511 is likewise not avail- 
able for financing the cost of public buildings or public improvements, 
and any vouchers charging such appropriation therefor and crediting 
the maintenance and operation appropriations will have to be dis- 
allowed in the settlement of the accounts of the military disbursing 
officers concerned unless statutory authority therefor is obtained. 

We request that you reconsider the conclusion reached in the Dep- 
uty Secretary’s letter of September 24, 1962, in the light of our deci- 
sions and the conclusion reached in our report as explained herein. 


[B-148676] 


Decedents’ Estates—Pay, Etc., Due Military Personnel—Bene- 
ficiary Designations—Validity After Discharge 


The designations of beneficiaries prior to discharge by enlisted men of the 
uniformed services under the act of July 12, 1955, 37 U.S.C. 361-365 (1952 Ed., 
Supp. III), relating to the final settlement of the accounts of deceased members 
of the uniformed services, continue to be valid designations subsequent to 
discharge for purposes of settlement of unpaid pay and allowances, the inter- 
pretation of the derivative act of June 30, 1906, that the act is sufficiently 
broad in scope to encompass the accounts of former officers and enlisted persons 
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being for application to the act of September 2, 1958, which reenacted and 
codified the 1955 act without substantive change (10 U.S.C. 2771); therefore, 
upon the death of a member, the pay and allowances due on date of discharge 
and remaining unpaid at the time of the member’s death may be administratively 


settled pursuant to 10 U.S.C. 2771 and payment made to the designated 
beneficiaries. 


Nzetional Guard—Death or Injury—Pay and Allowances Due- - 
Validity of Beneficiary Designation After Discharge 


The beneficiaries designated under the act of July 12, 1955, by members of the 
National Guard prior to discharge for purposes of settlement of unpaid pay and 
allowances remain valid designations subsequent to discharge, the provisions 
of 32 U.S.C. 714, governing the final settlement of accounts of deceased members 
of the National Guard, being similar to 10 U.S.C. 2771, under which authority 
settlement of pay and allowances due members of the uniformed services on 
date of discharge and remaining unpaid at the time of death may be made 
administratively to the beneficiaries designated by the members prior to 
discharge. 


Decedents’ Estates—Compensation—Beneficiary Designation— 
Validity of Designation After Separation 


The compensation due in the settlement of the accounts of deceased former 
civilian employees of the Government who prior to separation from the service 
designated beneficiaries under the act of August 3, 1950, 5 U.S.C. 61f-k, to receive 
compensation due and remaining unpaid at the time of death may be paid to the 
beneficiaries designated on the basis of the similarity of the 1950 act to 10 U.S.C. 
2771, relating to the settlement of accounts of deceased members of the uniformed 
services, which has been construed to authorize administrative settlement of 
amounts due decedents to beneficiaries designated by the members prior to dis- 
charge from the uniformed services, and the designation of the beneficiary by the 
civilian employee on Standard Form 1152 should be viewed as effective even 
though the death of the civilian employee may occur subsequent to separation 
from the service. 


To the Secretary of Defense, October 22, 1962: 


There has been brought to our attention a question raised by the 
Army and Navy disbursing authorities concerning the validity of the 
designation of beneficiaries for the purpose of paying unpaid pay and 
compensation due in the settlement of the accounts of deceased former 
members of the uniformed services and civilian employees of the Gov- 
ernment who die subsequent to discharge or separation from the 
service. 

By letters of February 6 and March 14, 1962 (copies enclosed), 
the Chief, Claims Division, Finance Center, U.S. Army, Indianapolis 
49, Indiana, in response to information requested by our Claims Di- 
vision in processing two separate claims, expressed the opinion that 
a designation of beneficiary ceases to be of value upon a member’s 
discharge from the service. He requested that his office be advised 
if a designation of beneficiary under Public Law 147, 84th Congress, 
37 U.S.C. 361 (1952 Ed.), made prior to discharge is still valid and 
required by our Office in the settlement of these cases and, if so, whether 
it would be proper for settlement by his office. One of the claims in- 
volved unpaid basic allowance for subsistence for 11 days’ leave in the 
amount of $12.10 due the enlisted man on the date of his discharge, 
January 3, 1961. The record shows that the enlisted man designated 
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beneficiaries (his father and mother) prior to his discharge and that 
he died on October 6, 1961. The other claim involved unpaid soldiers’ 
deposits and interest in the amount of $10.96 due the enlisted man 
on date of his discharge, March 17, 1961. The record shows that 
the enlisted man designated beneficiaries (his father and mother) 
prior to his discharge and that he died on July 2, 1961. The claimant 
in each of these cases is one of the designated beneficiaries. 

By letter of February 1, 1962 (copy enclosed), from the U.S. Navy 
Regional Accounts Office, Washington 25, D.C., question is raised 
as to the validity of the designation of a beneficiary by a deceased 
former civilian employee. In this case there is due the decedent un- 
paid compensation in the amount of $371.62 as a temporary civilian 
employee of the Navy. He was separated on September 2, 1961, and 
died on September 7, 1961. The employee designated a beneficiary 
on June 9, 1961, prior to his separation from the Navy. The claimant 
in this case is the designated beneficiary. 

Prior to January 1, 1956, the effective date of the act of July 12, 
1955, 69 Stat. 295, 37 U.S.C. 361-365 (1952 Ed., Supp. III), which 
superseded and replaced all prior provisions of law relating to the 
final settlement of accounts of deceased members of the uniformed 
services, there was in effect the act of June 30, 1906, as amended, 10 
U.S.C. 868 (1952 Ed.). That act, as amended, provided, in pertinent 
part, as follows: 

Hereafter in the settlement of the accounts of deceased officers or enlisted 

persons of the Army, where no demand is presented by a duly appointed repre- 
sentative of the estate, the accounting officers may allow the amount found 
due to * * *. 
In the application of this provision of law, the accounting officers 
uniformly held that it was sufficiently broad in its scope to encompass 
accounts of former officers and enlisted persons of the Army. See 
40 Comp. Gen. 632 and the authorities there cited. The 1906 law, 
except with respect to its application in cases of members who died 
prior to January 1, 1956, was repealed by the 1955 law. Sections 1 
and 2 of the 1955 law, 37 U.S.C. 361 and 362, provided, in material 
part, as follows: 

That for the purposes of this Act * * * the terms “uniformed services,” 
“member” and “Secretary” shall have the respective meanings given those terms 
in section 102 of the Career Compensation Act of 1949 (63 Stat. 804), as amended, 
on the date of enactment of this Act, * * *. 


Sec. 2. In the settlement of the accounts of any deceased member of the uni- 
formed services or of the National Guard or the Air National Guard, * * *. 


Section 102(b) of the Career Compensation Act of 1949, 63 Stat. 804, 
37 U.S.C. 231, provides, as follows: 
(b) The term “member,” unless otherwise qualified, means a commissioned 


officer, a warrant officer, flight officer, and enlisted person, including a retired 
person, of the uniformed services. 
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The 1955 law was repealed by the act of September 2, 1958, 72 Stat. 
1569. Subsection 1(56) of that act, 72 Stat. 1461, revised 10 U.S.C. 
2771 to read, in material part, as follows: 

(a) In the settlement of the accounts of a deceased member of the armed 
forces who dies after December 31, 1955, an amount due from the armed force 
of which he was a member shall be paid to the person highest on the following 
list living on the date of death: * * * 

The 1958 law is a reenactment of the 1955 law without substantive 
change, for the purposes of codification. See section 34(a), 72 Stat. 
1568. Section 2771 of Title 10 was further amended by the act of July 
12, 1960, 74 Stat. 473, to authorize certain payments of deceased 
members’ final accounts without the necessity of settlement by our 
Office. The above-cited laws were considered by us in 40 Comp. Gen. 
632, supra, wherein we concluded that, for the reasons there stated, 
the 1958 law, as amended, should be applied in the same manner in 
that respect as the 1906 law and that payment of arrears of retired 
pay in favor of a designated beneficiary was proper. Provisions sim- 
ilar to 10 U.S.C. 2771 are contained in 32 U.S.C. 714 and govern the 
settlement of accounts of deceased members of the National Guard. 
Accordingly, it is our view that the designation of a beneficiary by 
a member for the purposes of 10 U.S.C. 2771 and 32 U.S.C. 714 
continues to be a valid designation for purposes of settlement of 
unpaid pay and allowances subsequent to discharge if otherwise 
proper. 

In this connection, the General Accounting Office Policy and Pro- 
cedures Manual for Guidance of Federal Agencies at 4 GAO 3010.10, 
relating to the settlement of the accounts of deceased members of the 
Armed Forces pursuant to 10 U.S.C. 2771 and 32 U.S.C. 714, as 
amended, defines the term “deceased members” as used in that chapter 
to include former members who died subsequent to discharge or 
separation from the service. In order, however, to clarify this 
matter, a provision will be added to chapter 3000 of the manual to 
the effect that a designation of beneficiary made by a member of the 
Armed Forces under 10 U.S.C. 2771 or 32 U.S.C. 714, remains effec- 
tive after separation of the serviceman from active duty unless ex- 
pressly changed or revoked, or until the individual returns to service 
either in the same or a different branch. 

Because of the similarity of the act of August 3, 1950, Public Law 
636, 64 Stat. 395, as amended, 5 U.S.C. 61f-61k, to the military statute 
codified as 10 U.S.C. 2771, we believe the civilian statute authorizing 
civilian employees of the Government to designate beneficiaries 
should be construed and applied in the same manner as the above- 
mentioned military statute, insofar as recognizing the validity of the 
beneficiary designation subsequent to separation from the service is 
concerned. See 4GAO 2510.10 wherein the term “deceased employees” 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 219 


is defined as including “former civilian officers and employees.” 
Consistent with that definition, we believe the Designation of Bene- 
ficiary by a civilian officer or employee on SF 1152 should be viewed 
as effective even though death may occur subsequent to his separation 
from the service. Therefore, payment may be made to the designated 
beneficiary in such cases. Our Office will make appropriate revisions 
to 4 GAO 2540.40. 

The revised provisions of the GAO Manual will provide instruc- 
tions to the effect that settlement may be made in these designation- 
of-beneficiary cases by the finance officers involved. In the event of 
doubt in any particular case, however, the claim should be forwarded 
to our Claims Division for direct settlement. 


[B-149695] 


Contracts—Awards—Small Business Concerns—Size—Changes in 
Standards 


A low bidder who, as a result of a protest to his self-certification as a small 
business concern for a 100 percent set-aside procurement, was determined by 
the Small Business Administration to be qualified as a small concern on the 
basis of new size standards which had been changed after bid opening but 
before award was properly awarded the contract since the bidder’s certification 
was made in good faith and his qualification under the new size standards in 
effect on the date of award was not the result of any action by the bidder after 
bid opening. 


To the Druml Company, Inc., October 26, 1962: 

Reference is made to your letter dated August 9, 1962, protesting 
the award of a contract by the Department of the Navy to Jos. D. 
Bonness, Inc., Wauwatosa, Wisconsin, under invitation for bids No. 
44190/62 for procurement of Air National Guard facilities, aircraft 
apron, taxiway, ramp, and washrack at General Mitchell Field, Mil- 
waukee, Wisconsin. You protest award of the contract to Jos. D. 
Bonness, Inc., on the basis that this company was not a small business 
concern on the date of bid opening (June 28, 1962), but became so 
only by virtue of an amendment to the applicable small business size 
standard which became effective on August 1, 1962. 

The record shows that the subject invitation for bids which issued 
on June 8, 1962, provided for a 100 percent set-aside for small busi- 
ness. Eight bids were received in response to the invitation. The 
low bid was submitted by Jos. D. Bonness, Inc., in the amount of 
$797,960.80. In its bid, Jos. D. Bonness, Inc., certified itself as a 
small business concern. Your company was the next low bidder in 
the amount of $834,800. The remaining six bids ranged from a low 
of $864,485.93 to a high of $1,165,550. 

In a report to us dated August 27, 1962, the Department of the Navy 
states that due to various impediments involving funding and coordi- 
nation among the State of Wisconsin, the County of Milwaukee, the 
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Airport Commission, the Air National Guard, and the Federal Avia- 
tion Agency, award was held in abeyance. Subsequently, by letter 
dated July 25, 1962, to the Contract Branch, District Public Works 
Office, Ninth Naval District, your company protested against the con- 
sideration of the Bonness bid on the grounds that the average annual 
receipts for the preceding 3 fiscal years of Bonness and its affiliates 
exceeded the $5,000,000 limit then contained in the applicable small 
business size standard. Your letter alleges that Jos. D. Bonness, Inc., 
is affiliated with Koch and Bonness, Inc., Concrete Construction, Inc., 
Bonness Company, and Highway Pavers, Inc. Your protest was for- 
warded to the Regional Director, Small Business Administration 
(SBA), Chicago, Illinois, by the District Public Works Officer, Ninth 
Naval District on July 25, 1962. 

Prior to August 1, 1962, the size standard for the construction in- 
dustry was average annual receipts not exceeding $5,000,000. How- 
ever, by Amendment 11 of the Small Business Size Standards 
Regulation (Revision 2), as amended, effective August 1, 1962, the 
standard was increased to average annual receipts not exceeding 
$7,500,000. On August 8, 1962, in connection with your protest, the 
SBA Chicago Regional Office using amendment 11 determined that, 
as of that date, Jos. D. Bonness, Inc., was a small business concern. 
In a letter dated August 8, 1962, to you by the Deputy Regional Direc- 
tor of the SBA Chicago Office it was stated, in pertinent part, as 
follows: 


We have completed our investigation and hereby formally determine that 
Jos. D. Bonness, Inc., Wauwatosa, Wisconsin, qualifies as a small business for 
the purpose of construction contracts under the small [business] Size Standards 
currently in effect. 


This determination is based on the fact that the average annual receipts of 
the following affiliated companies is less than $7,500,000.00: 
Bonness Co. 
Jos. D. Bonness, Inc. 
Koch & Bonness, Inc. 
Concrete Construction, Inc. 
Bonness Bros. Co. 
We have determined further that the Highway Pavers, In¢.; mentioned in 
your protest, is not an affiliated company under our Size Standards because the 


Bechthold family owns a majority of the shares, and elects two of the three 
directors. 


The letter from the Deputy Regional Director also advised you that 
if you wished to appeal the determination you could request recon- 
sideration in accordance with section .121.3-4(d) of the Small Busi- 
ness Size Standards, Amendment No. 4. The record fails to disclose 


that you requested reconsideration of the determination. Award of 
the contract was made to Jos. D. Bonness, Inc., on August 9, 1962. 


Questions concerning the eligibility of particular bidders for award 
of small business set-asides have been before this Office a number of 
times. The general rule with regard to the particular point in time 
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at which a bidder’s status as to size is held to be determinative is the 
time of award. That is, the final determination of the eligibility of 
a bidder as a small business concern under a small business restricted 
invitation is made as of the date of award. B-143630, October 13, 
1960. Although we have recognized two exceptions to this rule, which 
will be discussed below, we perceive no cogent reasons for departing 
from the general rule in the instant case. 

The first exception to the general rule is that found in 40 Comp. 
Gen. 550 where it was held that a bidder which certified itself as a 
large business concern at the time of bid submission and which, prior 
to award, as a result of a subsequent event, became a small business 
concern may not have its bid considered responsive. The holding in 
the case was predicated primarily upon the distinct probability that 
serious harm would result to small business set-aside procedures if 
procurement agencies were permitted to consider bids for award sub- 
mitted by firms that did not, when submitting their bids, self-certify 
themselves as small business concerns. It was noted that the self- 
certification procedure was designed to simplify and expedite size 
determinations and the SBA hoped that 95 to 99 percent of the cases 
would be handled under the self-certification procedure. In view of 
this, it was stated that unless the submission of bids under a 100 
percent small business set-aside could be restricted solely to those who, 
in good faith, could certify in their bids that they were small business, 
no useful purpose would be served by requiring, in every instance, 
self-certification on size status. To have permitted delay of contract 
awards in order to allow time to large business bidders to make appli- 
cations to the SBA for a small business certificate on the basis that 
their status may have changed sufficiently in the interim—between 
bid opening and award—so as to qualify as small business, would have 
impaired the effectiveness of the small business set-aside procedure. 

The second case where we have recognized an exception to the 
general rule is found in 41 Comp. Gen. 47. There, a low bidder certi- 
fied itself as a small business concern although it was on notice by the 
SBA prior to the submission of its bid that its size status was subject 
to question. After bid opening the low bidder took affirmative action 
(realignment of its stock) for the sole purpose of meeting the small 
business size criteria thereby qualifying for award. We held that the 
low bidder had not utilized the self-certification procedure prudently 
as required by the Small Business Act, 15 U.S.C. 631, and also that 
the stock realignment after bid opening gave it a second chance and 
an undue advantage over other bidders. The award made to the low 
bidder was destructive of the competitive bidding process and circum- 
vented the small business program. We, therefore, directed cancella- 
tion of the contract. 
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It is readily apparent from the above brief analysis of the two 
exceptional cases that the instant case differs materially from them. 
Here, Jos. D. Bonness, Inc., certified itself as a small business concern. 
There is nothing in the record before us to indicate a lack of good 
faith, or imprudence, on the part of Bonness in making its certifica- 
tion. Furthermore, Bonness took no affirmative action after bid open- 
ing so as to qualify itself as a small business concern. Bonness was 
certified as a small business concern by the SBA under the new size 
standards effective August 1, 1962, which, although amended after 
bid opening, were in full force and effect on the date of award. In 
that connection see the provisions of 15 U.S.C. 637(b)(6) which 
authorize the SBA to determine which business enterprises are to be 
designated as small business concerns and make its determinations 
in these matters conclusive. Furthermore, it is noted that the change 
in the applicable size standard was something over which Bonness 
had no control. 

One further case should be mentioned since its rationale appears 
to be for application here. In B-148023, March 19, 1962, a small busi- 
ness restricted invitation was issued and bids were opened on October 
13, 1961. The low bidder’s eligibility as a small business firm was 
dependent upon the additional 25 percent factor in employment num- 
ber which was available to firms located in labor surplus areas. On 
bid opening date the low bidder was in fact a small business firm. 
However, on October 31, 1961, Springfield, Ohio, where the low bid- 
der was located, was removed from the listing of persistent and sub- 
stantial labor surplus areas. The low bidder thus became a large 
business concern for purposes of the procurement. It was held that 
since the date of award governed the final determination of the eligi- 
bility of a bidder as a small business concern the low bidder was no 
longer eligible for award under the invitation and the award, which 
was subsequently made to the next lowest bidder at a substantially 
higher price, was upheld. 

We can see no reason why the general rule should be applied in 
one instance to eliminate a bidder from consideration but should not 
be applied in another instance to sustain a bidder’s eligibility for 
award. In view of the foregoing, we find no legal basis for objecting 
to the award made to Jos. D. Bonness, Inc. 


[B-149656] 


Transportation—Dependents—Military Personnel—Court-Martial 
Sentence 


Notwithstanding the absence of evidence to establish that a Marine Corps ser- 
geant (E-4) was reduced to the grade of private under a general court-martial 
for confinement and subsequent punitive discharge, the member, nevertheless, 
is not entitled to payment for the travel of his dependents and to a dislocation 
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allowance for the shipment of his household effects incident to orders releasing 
him from a disciplinary command and transferring him for duty pending re- 
view of his case by the Court of Military Appeals, paragraph 126e of the Manual 
for Courts-Martial, 1951 and Executive Order No. 10652, January 10, 1956, in 
effect at the time of the court-martial, providing for the automatic reduction 
of the member to the lowest pay grade, and, therefore, the member not meeting 
the E-4 pay grade for entitlement to the transportation of dependents and a 
dislocation allowance, there is no authority to pay his claim. 


To Captain C. A. Murray, I. United States Marine Corps, Octo- 
ber 29, 1962: 

By third endorsement dated September 12, 1962, PDTATAC Con- 
trol No. 62-17, the Per Diem, Travel and Transportation Allowance 
Committee forwarded here your letter of May 21, 1962, with enclo- 
sures, requesting an advance decision as to the entitlement of a ser- 
geant (E-4), United States Marine Corps, to payment for travel of 
dependents and dislocation allowance under the circumstances stated 
below. 

It is stated that the member’s service record book reveals that he 
was transferred from Force Service Regiment, Third Marine Divi- 
sion, Fleet Marine Force, on April 1, 1961, to the U.S. Naval Dis- 
ciplinary Command, Portsmouth, New Hampshire, as a result of 
general court-martial, for confinement and subsequent punitive dis- 
charge from the U.S. Marine Corps. Orders dated January 19, 1962, 
directed that he be restored to duty effective January 23, 1962, and 
transferred him from the U.S. Naval Disciplinary Command, Naval 
Base, Portsmouth, New Hampshire, to the Marine Corps Schools, 
Quantico, Virginia, for duty pending a review of his case by the 
United States Court of Military Appeals. Your question is whether 
he is entitled to transportation of his dependents and dislocation al- 
lowance incident to these orders. 

In second endorsement dated July 30, 1962, from Commandant, 
Marine Corps, it is stated that the sergeant had completed 4 years’ 
service for pay purposes prior to the effective date of his orders of 
January 19, 1962. He first enlisted on January 31, 1956, served on 
continuous active duty, and suffered no time lost except for the pe- 
riods January 25 to February 10, 1960, and June 28, 1960, through 
January 22, 1962. The period January 25 through February 10, 1960, 
was time lost in accordance with 10 U.S.C. 972(3) and the period 
June 28, 1960, through January 22, 1962, was time lost in accordance 
with 10 U.S.C. 972(4). The Court of Military Appeals approved 
the conviction and sentence on June 8, 1962. Also, it is stated that 
a point for consideration is the fact that Quantico, Vitginia, was not 
intended to be the ultimate duty station of the sergeant for normal, 
unrestricted duties. He would have been further transferred to the 
2d Marine Division at Camp Lejeune, North Carolina, if he were 
to have been returned to a norma] duty status. 











224 DECISIONS OF THE COMPTROLLER GENERAL [42 


It is stated further that the sergeant’s dependents were residing in 
Pensacola, Florida, while he was assigned to the 3rd Marine Division 
in a restricted area and that they remained there when he was trans- 
ported as a prisoner to Naval Retraining Command at Portsmouth, 
New Hampshire. He was not eligible for reimbursement for depend- 
ents’ travel or dislocation allowance upon his assignment to the 3rd 
Marine Division. His travel claim for his dependents’ travel is for the 
distance from Pensacola, Florida, to Quantico, Virginia, it appearing 
that his wife and daughter performed the travel on April 5 and 6, 1962. 
However, the voucher for reimbursement would restrict the payment 
to reimbursement for the lesser distance from Portsmouth, New Hamp- 
shire, to Quantico, Virgina. 

The record furnished does not disclose the court-martial sentence 
received by the member. It appears, however, from the opinion of the 
Court of Military Appeals that he was brought to trial before a general 
court-martial convened at Camp Courtney, Okinawa. He was 
charged with certain violations of the Uniform Code of Military 
Justice which resulted in his conviction. The court sentenced him to 
be separated from the service with a dishonorable discharge, to forfeit 
all pay and allowances, to be confined at hard labor for 8 years, 
and to be reduced to the grade of private. The convening authority 
reduced the period of confinement to 5 years but otherwise approved 
the sentence as adjudged and presumably ordered the sentence executed 
except the portion providing for a dishonorable discharge. There- 
after, a board of review in the office of the Judge Advocate General of 
the Navy affirmed the findings and the sentence, except that it further 
reduced the term of confinement to two and one-half years. The 
Court of Military Appeals affirmed the decision of the board of review. 

The member’s claim for reimbursement for his dependents’ travel 
and for dislocation allowance incident to his release from the U.S. 
Naval Disciplinary Command, Naval Base, Portsmouth, New Hamp- 
shire, and his subsequent reporting for duty at the Marine Corps 
School, Quantico, Virginia, pursuant to the orders of January 19, 1962, 
apparently is based on the fact that his orders were addressed to him as 
sergeant in pay grade K-4. However, if the court-martial sentence 
reduced him to the grade of private, an ineligible grade for trans- 
portation of dependents and dislocation allowance, he would not be 
entitled to such allowances unless he had been advanced to an eligible 
grade prior to the transfer. 

We have been advised informally that the member was tried and 
convicted during the period June 2 to 28, 1960, and that his sentence 
was approved on March 2, 1961. The record does not show the reason 
why his orders were addressed to him as sergeant in pay grade E-4. 
However, at the time of his court-martial in June 1960, paragraph 
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126e of the Manual for Courts-Martial, 1951, provided for automatic 
reduction to the lowest pay grade when the sentence of the court- 
martial included either (1) dishonorable discharge; (2) confinement ; 
or (3) hard labor without confinement. Also, Executive Order No. 
10652, January 10, 1956, provided for automatic reduction upon 
approval of a court-martial sentence including either a punitive dis- 
charge, confinement, or hard labor without confinement. In view of 
these provisions, we believe that he is to be viewed as having been auto- 
matically reduced to that grade contemporaneously with the approval 
by the convening authority of his court-martial sentence, notwith- 
standing the fact that the execution of his sentence also providing 
that he be reduced to the.grade of private was subject to the provisions 
of Article 71, Uniform Code of Military Justice, 10 U.S.C. 871(c). 
See, in this connection, United States v. Watkins, 8 CMR 87; United 
States v. Trawick, 27 id. 154; Johnson v. United States, 280 F. 2d 856; 
41 Comp. Gen. 293 ; 41 Comp. Gen. 298. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(c), provides in part that under such conditions and 
limitations and for such “ranks, grades or ratings” and to and from 
such locations as may be prescribed by the Secretaries concerned 
members of the uniformed services when ordered to make a change of 
permanent station shall be entitled to transportation of dependents and 
shipment of household effects. 

Also, the statute authorizes the payment of dislocation allowance 
to a member whose dependents are authorized to move and actually do 
move in connection with the permanent change of station under regu- 
lations approved by the Secretary concerned. 

Joint Travel Regulations issued pursuant to the authority there 
granted provides in paragraph 7000-1 that transportation of depend- 
ents is not authorized for enlisted members in pay grades E-4 with 
4 years’ service or less, E-3, E-2 and E-1. A dislocation allowance 
is not payable for the same reason (paragraph 9003-2) and shipment 
of household effects is authorized only for enlisted members in pay 
grade E-4 (with over 4 years’ service) and above (paragraph 8002 
of the same regulations). Since we find no basis for a conclusion that 
the member was not reduced to the grade of private by the law and 
regulations applicable in the case of court-martial sentences such as 
his and there is no showing that he subsequently was promoted and 
held the grade of sergeant (E-4) on the effective date of his orders of 
January 19, 1962, there is no authority on the present record for the 
payment of his claim for his wife’s travel and dislocation allowance, 
incident to his release from the U.S. Naval Disciplinary Command at 
Portsmouth, New Hampshire. In such circumstances, it is not neces- 
sary to determine whether the orders of January 19, 1962, effected a 
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permanent change of station for purposes of transportation of depend- 
ents at Government expense. 
Accordingly, payment on the voucher is not authorized and it will 
be retained here. 
[B-150074] 


Appropriations—Availability—Expenses Incident to Specific Pur- 
poses—Public Building Improvements 


The use of an appropriation for the extension and remodeling of the State De- 
partment Building to pay the cost of constructing a pneumatic tube communica- 
tions system between the White House and the State Department when such a 
system cannot reasonably be related to the specific purpose—extending or re- 
modeling the State Department Building—for which the appropriation is made 
would be in contravention of the prohibitory statutes—sections 3678 and 3733, 
Revised Statutes, 31 U.S.C. 628 and 41 U.S.C. 12, which require appropriations to 
be applied solely to the objects for which made, and the specific designation of the 
appropriation for extension and remodeling of the State Department Building 
precludes its use for general purposes in connection with the conduct of foreign 
affairs. 


To the Secretary of State, October 29, 1962: 


Reference is made to letter dated October 5, 1962, from the Acting 
Deputy Under Secretary of State for Administration concerning the 
proposed construction of a pneumatic tube delivery system between the 
White House and the Department of State. 

The Acting Deputy Under Secretary states that after experience 
demonstrated the need for around-the-clock faster means of exchange 
of documents and messages between the White House and the Depart- 
ment of State a study of the matter was initiated. As a result of the 
study, the construction of a secure pneumatic tube delivery system was 
concluded to be the most appropriate means of solving the problem. 
It is stated in the letter that such a system would offer the following 
advantages : 

1, Transmission time would be reduced to a matter of seconds. 

2. Reduced transmission time would provide documents and messages for more 
rapid response to crisis situations. 

3. The risks involved in entrusting documents of the highest classification 
and sensitivity to low grade messenger-driver personnel would be eliminated. 

4. The delivery of documents would not be subjected to the whims of heavy 


traffic, accidents, weather, etc. 
5. After installation, the annual maintenance cost of the pneumatic tube 


system would be nominal. 

It is further stated in the letter that sufficient funds remain in the 
Department’s no year account “19X0536, Extension and Remodeling 
of the State Department Building,” to cover the estimated cost of 
$234,000 for the installation of the secure pneumatic tube system. We 
are advised that your Department is of the opinion that these funds 
can be used, since the basic legislative history discloses that the need for 
a& pneumatic tube system for the Department was recognized. In 
this connection reference is made in the letter to the Hearings before 
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a Subcommittee of the House Committee on Appropriations, 85th 
Congress, 1st Session. 

The Acting Deputy Under Secretary for Administration states that 
in one instance a sum of $2,435,000 was headed “Special Items” and that 
included in this sum was money for pneumatic tubes. He further 
states, however, that the tubes were specifically justified as being within 
the Department and that a further examination of the legislative his- 
tory of the extension and remodeling appropriations for the building 
in question does not disclose any specific reference to extension of the 
pneumatic tube system beyond the State Department Building proper. 

The letter continues: 

Nevertheless, in recognition that only the President is charged with the con- 
duct of our foreign affairs and his counsel is required on matters affecting the 
security of the country and of the highest importance, it becomes apparent that 
the secure pneumatic tube system to the White House is an essential part of the 
communications system of the Department and is an integral part of the Depart- 
ment’s operations and responsibility. 

Recognizing that an appropriation may be legally available for an item that 
may not have been specifically identified in budget justifications if it is reason- 
ably related to the general purposes for which the appropriation is made—as 
we believe this tube system is—the Department would appreciate being informed 
whether your office would interpose any objection if the cost of constructing the 


subject secure pneumatic tube were charged to the appropriation “Extension 
and Remodeling, State Department Building, 19X0536.” 


Section 3678, Revised Statutes, 31 U.S.C. 628, states: 


Except as otherwise provided by law, sums appropriated for the various 
branches of expediture in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. [Italics supplied.] 


Section 3733, Revised Statutes, 41 U.S.C. 12, provides: 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. [Italics supplied.] 

The pertinent language used in the acts (70 Stat. 689 and 71 Stat. 
56) making appropriations for the extension and remodeling of the 
State Department Building is as follows: 

For expenses necessary for planning, and the extension and remodeling, under 
the supervision of the General Services Administration, of the State Department 
Building, Washington, D.C., and for expenses necessary for providing temporary 
office space, including payment of rent in the District of Columbia, alterations, 
purchase ard installation of air conditioning equipment, to remain available 
untilexpended, * * *, [Italics supplied.] 

The language used in the quoted appropriation provision makes it 
clear that the funds contained therein are available—as far as pertinent 
here—for a specific purpose, namely, the extension and remodeling of 
the State Department Building. Hence, it is our opinion that only 
those items which may be considered part of the extension and re- 
modeling of the State Department Building may legally be charged 
against the appropriation “19X0536 Extension and Remodeling, State 
Department Building.” 
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The construction of a secure pneumatic tube communications system 
between the State Department Building and the White House would 
not be encompassed in the ordinary usage of the phrase “extension and 
remodeling, * * * of the State Department Building.” Further, the 
appropriation in question was not made for “general purposes” but for 
(as far as pertinent here) the specific purpose of extending and re- 
modeling the State Department Building. It is our view the con- 
struction of a pneumatic tube system between the building in question 
and the White House would not be reasonably related to the specific 
purpose for which the appropriation was made. 

It is true that under the general rule of appropriation construction 
an express statutory provision is not required for every item of ex- 
penditure, but an appropriation in general terms for a particular pur- 
pose is available for expenditures necessary to accomplish that purpose, 
except as to expenditures in contravention of some statutory provision 
or for which other appropriations are more specifically available. 
However, the construction of a pneumatic tube system between the 
White House and State Department Building is not necessary to ac- 
complish the purpose for which the appropriation involved here was 
made, i.e., to extend and remodel the State Department Building. 
This particular appropriation was not made for and is not available 
for the general purpose of enabling your Department to carry out the 
responsibilities imposed on it by law in connection with the conduct of 
foreign affairs. 

In light of the foregoing you are advised that the appropriation 
“19X0536 Extension and Remodeling State Department Building,” is 
not available to pay the cost of constructing a secure pneumatic tube 
system between the White House and the State Department Building. 
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[B-145684] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Maximum Limitation—Computation 


In the refund of retired pay withheld during the calendar year 1961 to per- 
mit a retired officer to receive the total of $10,000 prescribed by section 
212 of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, entitle- 
ment to which in accordance with Schuyler v. United States, 148 Ct. Cl. 479, and 
Dellinger v. United States, Ct. Cl. No. 83-61, decided May 9, 1962, is based 
on the total amount received’ during the past calendar year, the computa- 
tion of the $10,000 in combined retired pay and civilian compensation for 
the calendar year 1961 should include the civilian compensation earned by the 
retired officer for the last pay period of December 1961, which was not paid 
to him until January 1962, the method prescribed in the Schuyler case, and 
in view of the fact that 5 U.S.C. 59a provides for entitlement to retired pay 
and civilian compensation, the refund of retired pay withheld should be 
based on the amount of civilian pay earned or accrued during the period 
rather than on the gross salary paid. 


Compensation—Double—Concurreni Military Retired and Civilian 
Service Pay—Maximum Limitation—Retroactive Compensation 
Increase 


A retired officer who during the calendar year 1961 actually earned less than 
$10,000 in retired pay and civilian compensation, but who was subject to 
a reduction of retired pay upon notification in February 1962 of an increase 
in civilian compensation effective during 1961, which caused his combined 
retired pay and civilian compensation to exceed the $10,000 limitation pre- 
scribed in 5 U.S.C. 59a may be refunded the amount withheld pursuant to the 
rulings in Schuyler v. United States, 148 Ct. Cl. 479, and Dellinger v. United 
States, decided May 9, 1962, that the $10,000 limitation on receipt of retired 
pay and civilian compensation would be on the total amount received during the 
past calendar year, the reduction of retired pay although made subsequent to 
the calendar year 1961 was intended to cover amounts which should have 
been withheld for the months in 1961 during which the civilian compensation 
increase was effective. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Maximum Limitation—Basic Compensation 

The term “civilian pay” as used in 5 U.S.C. 59a(b), which exempts any per- 
son whose retired pay, plus civilian compensation amounts to less than $10,000 
from the restriction of 5 U.S.C. 59a(a) limiting entitlement to the receipt of 
retired pay and civilian compensation to $10,000 may be regarded as “basic 
compensation”, the decisions of the Comptroller General of the United States 
which have held that the term “annual rate of compensation” as used in 5 


U.S.C. 59a(a) refers to “basic compensation” being also applicable to the term 
“civilian pay” as used in 5 U.S.C. 59a(b). 


To Major John A. Rapp, United States Marine Corps, November 2, 
1962: 


Your letter of September 20, 1962, file No. CDH/jr, forwarded here 
by first indorsement of the Commandant of the Marine Corps, dated 
September 26, 1962, requests our decision on several questions involv- 
ing refund of retired pay previously withheld under the provisions of 
section 212 of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 
59a. The questions have arisen as a result of the decisions by the Court 
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of Claims in the cases of Garret L. Schuyler v. United States, 148 Ct. 
Cl. 479, decided January 20, 1960, and Olin EF. Dellinger v. United 
States, Ct. Cl. No. 83-61, decided May 9, 1962. 

Section 212 of the Economy Act of June 30, 1932, as amended, 5 
U.S.C. 59a, provides in pertinent part, as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in title 37, at a rate in excess of an amount which when combined with the an- 
nual rate of compensation from such civilian office or position makes the total 
rate from both sources more than $10,000; and when the retired pay amounts to 
or exceeds the rate of $10,000 per annum such person shall be entitled to the pay 
of the civilian office.or position or the retired pay, whichever he may elect. 
As used in this section, the term “retired pay” shall be construed to include 
credits for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $10,000 * * *. 


In our decision of August 2, 1962, B-149203, 42 Comp. Gen. 71, we 
indicated that we will accept and follow the court’s rulings in the 
Schuyler and Dellinger cases in the determination of the amount of 
retired pay a retired officer is entitled to in addition to civilian com- 
pensation under the limitation set forth in the above statute. That 
is, the entitlement would be on the basis of the total amount received 


during the past calendar year. 

The first question presented in your letter concerns the computation 
of the $10,000 in combined retirement pay and civilian compensation 
which a retired officer was entitled to receive during calendar year 
1961; that is, whether in determining what part of the amount of 
retired pay previously withheld from the retired officer now may be 
refunded to him, so as to permit him to receive the total of $10,000, 
there should be included in calendar year 1961, the civilian compensa- 
tion earned by him for the last pay period of December 1961, which 
was not paid to him until January 1962. 

We note that the court in its opinion in the Schuyler case, stated 
that the plaintiff was entitled to recover the amount of retired pay 
withheld “during” the year 1956. However, when judgment was 
entered on October 14, 1960, there was included therein an amount 
withheld from the retired pay which accrued in December 1956, but 
which actually was paid in January 1957, Also, we note that 5 U.S.C. 
59a, speaks of a retired officer being entitled (within the limitation of 
$10,000) to retired pay and civilian compensation. Therefore, it is 
our view that the amount of withheld retired pay that now may be 
paid to the officer involved in your first question should be based on 


the amount of civilian pay earned or accrued during the period in- 
volved rather than on the gross salary paid to him during that period. 
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Your second question involves a retired officer who during cal- 
endar year 1961 received retired pay at an annual rate of $4,536. 
During the same year he was employed as a civilian at Camp Pendle- 
ton, California, and earned a gross salary of $5,185. While the total 
amount actually earned was less than $10,000, his civilian compensa- 
tion had been increased on August 1, 1961, so that the combined rate 
of pay for the remainder of the year was in excess of $10,000. Notifi- 
cation of this increase was not received until February 1962 and action 
then was taken to reduce his retired pay for February 1962 at the rate 
of $19.67 per month for the period August 1, 1961, through December 
31, 1961, a total reduction of $98.35. 

You ask whether the officer now may be refunded the amount of 
$98.35 or whether it must be considered as a reduction of his retired 
pay for February 1962 rather than for the period of August through 
December 1961, thus not permitting consideration of the amount until 
the end of 1962. 

While the amount here involved actually was withheld from retired 
pay in February 1962, it was withheld to make up for amounts which 
should have been withheld from retired pay for the months of August 
through December 1961. In view of these facts, the amount withheld 
now may be refunded to the retired officer. 

You state also that while not involved in the present cases you 


are in doubt whether “civilian pay,” as used in 5 U.S.C. 59a(b), in- 
cludes night differential, holiday and overtime compensation (22 
Comp. Gen. 795), tropical differential (40 Comp. Gen. 603), and 
other types of compensation as distinguished from cost-of-living al- 
lowances (5 U.S.C. 3037), which are not required to be considered in 
the application of 5 U.S.C. 59a(a), and that you would appreciate 
any guidance that we may care to give in such respect. 

You are advised that our decisions which have held that the term 
“annual rate of compensation” as used in subsection (a) of 5 U.S.C. 
59a, refers to “basic compensation,” are to be regarded as also appli- 
cable to the term “civilian pay” as used in subsection (b) of 5 U.S.C. 
59a. 


[B-149945] 
Compensation—Wage Board Employees—Conversion to New Pay 
Plan—Saved Compensation 


Under a new “Service Schedule” pay plan that produces lower rates of pay for 
wage board type employees who are excepted from the Classification Act of 
1949, as amended, 5 U.S.C. 1082(7), which provides that the compensation of 
exempted employees shall be fixed -and adjusted from time to time “as nearly 
as is consistent with the public interest in accordance with prevailing rates”, 


the preservation of the old wage schedule of pay rates and the continuation of 


the employees’ remaining entitlement to step-increases and to increases in pay 
under the former schedule upon promotion to a higher grade in the same line 
of work would be “in the public interest”; therefore, a gradual change from 
the old plan to the new is acceptable until such time as the operation of the 
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new “Service Schedule” produces for the employees affected a higher rate of pay 
than that attained or attainable under the old plan. 


To the Administrator, Veterans Administration, November 2, 1962: 

We refer to the Deputy Administrator’s letter of September 19, 1962, 
concerning saved pay benefits in connection with the adoption of a 
new pay plan for certain wage-board type employees of your Admin- 
istration. 

The employees specifically referred to are housekeeping aids and 
food service workers who are excepted from the Classification Act of 
1949 by paragraph (7) of section 202 of the act, as amended, 5 U.S.C. 
1082(7). In addition to the exemption provision, said paragraph (7) 
also provides that the compensation of the exempted employees shall 
be fixed and adjusted from time to time “as nearly as is consistent 
with the public interest in accordance with prevailing rates.” 

The Deputy Administrator says that a new pay plan being adopted 
on a locality-by-locality basis realigns service type occupations to a 
single wage schedule for pay purposes. As an example, future rate 
determinations for housekeeping aids and food service workers are 
merged into a newly created “Service Schedule”. For some employees 
the “Service Schedule” would produce lower rates of pay than those 
under the old wage schedule. You are providing “in the public in- 
terest” for the preservation of existing rates of pay in those cases (as to 
which see 34 Comp. Gen. 563). 

In addition to the saving provision just mentioned, you also have 
provided “in the public interest” for a continuation of the employees’ 
remaining entitlement, if any, to step-increases, as well as entitlement 
to an increase in pay under the former schedule upon change to a 
higher grade (promotion) in the same line of work. Our confirmation 
of your action is requested. 

The effect of the administrative provisions for continuing the en- 
titlement of the employees to remaining step-increases and an increase 
in pay upon promotion, together with the provision for saving existing 
rates of pay, is to delay for the time being the application of the new 
schedule to such employees. 

We recognize that experience may dictate that a change in pay 
plans for employees subject to section 202(7) is required in the public 
interest. We recognize also that the immediate total adoption of a 
new plan, when the effect would be to divest certain employees of 
present benefits, may properly be determined not to be in the public 
interest, but that the public interest would best be served by a gradual 
change from the old plan to the new. Consequently, we shall inter- 
pose no objection to your continuing the pay policy in question until 
such time as the operation of the new “Service Schedule” produces for 


the employees affected a higher rate of pay than that attained or attain- 
able under the old plan. 
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[B-149319] 
Travel Expenses—Military Personnel—Sporis, Etc., Events 


Air Force members who in connection with sports programs attend coaches’ and 
officials’ training schools under temporary duty orders designating them as 
command supervisors are not entitled to per diem and transportation payments, 
even though paragraph 18c of Air Force Regulation No. 34-47, dated May 31, 
1961, authorizing sports programs, provides travel and per diem expenses for a 
command supervisor who is in charge of a sports team, the members having been 
assigned to teams for training. and not to assume command, and the mere 
designation on the travel orders of the members as command supervisor, absence 
performance of that duty, does not entitle them to travel at Government expense ; 
therefore, the temporary duty of the trainees not constituting public business 
as contemplated in paragraph 3050, Joint Travel Regulations, issued pursuant 
to section 303 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 
253, appropriated funds may not be used to pay the travel and per diem expenses 
of the members. 


To the Secretary of the Air Force, November 8, 1962: 


It has come to our attention in the audit of disbursing officers’ ac- 
counts that per diem and/or transportation payments are being made 
to Air Force personnel who, in connection with the Air Force sports 
program, Air Force Regulation No. 34-47, attend coaches’ and offi- 
cials’ training schools pursuant to orders which direct their attendance 
at various sports activity training schools and clinics, apparently for 
the purpose of qualifying them to act in some official capacity in 
connection with the sports program or to conduct follow-up clinics 
at their commands and bases. Insofar as the record shows, no other 
duty was required of the individuals concerned. 

Examples of such payments are provided by Voucher No, T-1377, 
April 1961 accounts of Harris Jones, Jr., Symbol No. 6596, covering 
payment in the amount of $63.71 to Staff Sergeant Ralph F. Register, 
AF 16380616, and Voucher No. 'T-221, July 1961 accounts of Marvin 
V. Jones, Symbol No. 6605, covering payment in the amount of $152.80 
to Captain Fred W. Gray, 26602A. By orders of Headquarters, 
7227th Support Group, APO 293, New York, New York, dated 
April 11, 1961, Staff Sergeant Ralph F. Register of the 1037th United 
States Air Force Auditor General Squadron and another member of 
the Air Force were directed to proceed to Garmisch, Germany, on or 
about April 16, 1961, for approximately 7 days’ temporary duty “to 
attend the 1961 USAFE Softball Officials-Coaches Training School as 
Command Supervisors” and upon completion thereof to return to their 
station. Travel by private automobile was authorized. Sergeant Reg- 
ister was paid per diem and mileage for the duty and travel performed 
under such orders from April 15 to 22, 1961. By orders of Headquar- 
ters, 66th Tactical Reconnaissance Wing, APO 17, U.S. Forces, dated 
June 30, 1961, Captain Fred W. Gray, whose primary duty assignment 
was Chief of the Maintenance Administration Branch, and several 
other members at the station were assigned additional duty with 
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Personnel [Special] Services for implementing the sports program 
and directed to proceed to Garmisch, Germany, on or about July 7, 
1961, for approximately 10 days’ temporary duty. The specific pur- 
pose of the duty was stated as “Indirect Mission Accomplishment 
USAFE Football Clinic. Personnel will conduct local clinic upon 
return.” The orders also designated the personnel as “command 
supervisors” and authorized travel by private automobile. Pursuant 
to those orders, Captain Gray traveled to Garmisch and attended the 
clini¢ during the period July 7 to 15, 1961, for which he was paid 
mileage and per diem. 

Section 303 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253, provides for the payment of travel and transportation 
allowances to members of the uniformed services traveling under 
competent orders away from their designated posts of duty, under 
regulations prescribed by the Secretaries concerned. Regulations 
issued under that authority are contained in the Joint Travel Regula- 
tions. Paragraph 3050 of those regulations provides that members 
are entitled to travel and transportation allowances only while in a 
travel status, and that they shall be deemed to be in a travel status 
“while performing travel away from their permanent duty station, 
upon public business, pursuant to competent travel orders, including 
necessary delays en route incident to mode of travel and periods of 
necessary temporary or temporary additional duty.” The term “pub- 
lic business” relates to the official activities or functions of the service 
to which the traveler is attached, and the travel and temporary duty 
contemplated is that which reasonably may be considered as having 
been performed in the accomplishment of the purpose and require- 
ments of such activities and functions. Paragraph 6454 of the regula- 
tions provides that expenses incurred during periods of travel under 
orders which do not involve public business (such as travel in con- 
nection with nonofficial recreational programs) are not payable by 
the Government. 

The regulations governing the Air Force sports program are con- 
tained in Air Force Regulation No. 34-47, dated May 31, 1961. That 
regulation superseded AFR 34-47, May 22, 1959, which contained 
somewhat similar provisions pertaining to how the Air Force sports 
program will be planned, organized and conducted. Paragraph 1 of 
the regulation states that the Air Force sports program embraces 
voluntary leisure-time sports activities in all echelons of command and 
that, to further the “sports and recreation for all” policy of the Air 
Force, commanders at all levels will encourage Air Force personnel to 
participate extensively in organized competitive sports. Individual 
responsibilities for policy, planning, organizing, establishing and 
supervising the program are assigned in paragraph 2, and such respon- 
sibilities at the base level are set forth in subparagraph 2d as follows: 
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d. Base special services officers will organize and supervise base sports pro- 
grams. Within available manpower resource, commanders will assign adequate 
personnel to assist special services officers in conducting these sports programs. 


Under such provisions personnel other than members assigned to spe- 
cial service apparently may be assigned to assist special services officers 
in conducting the sports programs. It has been consistently held, 
however, that, in general, payment from appropriated funds of travel 
expenses and per diem to individuals traveling in connection with 
their participation, other than as command supervisors in athletic 
and recreational programs of the Armed Forces is not authorized since 
such travel may not be considered as constituting the performance of 
public business as contemplated by the applicable provisions of the 
statute and regulations. See B-138197, February 6, 1959; B-133593, 
October 21, 1957; 38 Comp. Gen. 873, and B-141942, February 29, 
‘1960. 

Paragraph 18c of Air Force Regulation No. 34-47, dated May 31, 
1961, provides that appropriated funds will be used for the payment 
of travel and per diem expenses covering directed temporary duty 
for personnel accompanying teams as command supervisors. It is 
also specifically provided in paragraph 20d of the regulation that in 
the case of coaches’ and officials’ clinics scheduled by overseas com- 
manders (to provide appropriate training for officer, enlisted and 
civilian personnel engaged in conducting command or base sports pro- 
grams) only those individuals whose attendance is directed as com- 
mand supervisors are entitled to temporary per diem allowances from 
appropriated funds. While the regulation does not expressly define 
the term “command supervisor,” it is stated in paragraph 28, concern- 
ing major air command responsibilities in Air Force worldwide cham- 
pionship events that the participating major air commands will “Ap- 
point a responsible person—preferably a noncompetitor—as command 
supervisor to be in charge of the command’s team for the duration of 
its stay at the host base.” Hence, in line with our decisions, the term 
“command supervisor” can have reference only to personnel who have 
been assigned to accompany teams to offbase sports activities for pur- 
poses of control, supervision and the general welfare of the teams’ 
members. Members assigned for the sole purpose of participation or 
training, even though the participation or training may be for the 
purpose of qualifying the personnel concerned to serve as coaches, 
officials, etc., in the official sports program are not within the scope 
of the term. 

In paragraph 5 of a memorandum of June 27, 1960, issued to various 
Air Force units by the Director of Personnel Services for the Com- 
mander, Headquarters, Seventeenth Air Force, United States Air 
Force, APO 12, U.S. Forces, prescribing criteria for designating per- 
sonnel in travel orders as command supervisors to accompany teams 
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or attend athletic training schools or clinics and sports conferences, it 
is stated in part, as follows: 

ce. Personnel attending USAFE or major sub-command athletic training 
schools who will return to commands and bases to conduct follow-up clinics may 
be designated as command supervisors. 

While such provision authorizes the use of the personnel trainees 
concerned as command supervisors, the mere designation on travel 
orders of a sports participant or trainee as a command supervisor may 
not be viewed as entitling him to travel at Government expense where 
the record indicates that he does not perform the duties contemplated 
by paragraph 28 of Air Force Regulation 34-47. 

Accordingly, credit will be withheld in the appropriate disbursing 
officers’ account for any amounts paid from appropriated funds as 
travel expenses and per diem in the cited cases and in other similar 
cases unless it can be clearly established that the members concerned 
actually performed the duties of a command supervisor within the 
meaning of paragraph 28 of Air Force Regulation 34-47 while in 
attendance at sports administrators’, coaches’ and officials’ conferences, 
training schools or clinics. 

A letter dated May 4, 1962, from Director of Accounting and 
Finance, Comptroller, Headquarters, United States Air Force, Wash- 
ington 25, D.C., to our Air Force Audit Branch, Air Force Accounting 
and Finance Center, Denver, Colorado, expresses the administrative 
view that all exceptions issued by our Office which pertain to attend- 
ance at a sports clinic should be withdrawn for the reason that the 
authority of a commander to direct his personnel to perform tem- 
porary duty, including attendance at a sports clinic, when deemed 
necessary to accomplish his (the commander’s) mission, has been well 
established in Air Force regulations for some time. We do not ques- 
tion the authority of a commander to direct the performance of tem- 
porary duty by any member of his command. Where, however, such 
temporary duty does not constitute the performance of public business 
as contemplated by the Joint Travel Regulations promulgated pur- 
suant to the Career Compensation Act of 1949, supra, the use of appro- 
priated funds to pay travel expenses and per diem incident thereto is 
not authorized. 


[B-149705] 


Military Personnel—Retired—Contracting With Government— 
What Constitutes Selling 


While, in determining whether a retired officer of the uniformed services comes 
within the conflict of interest provisions in 5 U.S.C. 59c, as amended by the 
act of October 9, 1962, Public Law 87-777, 76 Stat. 777, which requires for- 
feiture of retired pay of members engaged in selling and contracting activities 
with the military and other designated agencies, not every precontract contact 
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with Government personnel is viewed as a sales activity, such contacts, generally, 
either direct or indirect, with officials of the military agencies by retired officers 
representing companies that sell supplies or war materials to the agencies 
should be considered within the statute and Defense Department Directive 5500.7, 
unless it is clearly and adequately shown that the contact is for another purpose. 


Military Personnel—Retired—Contracting With Government— 
Consultant Contacts 


A retired officer of the uniformed services who heads a consultant firm that 
represents companies engaged in contracting or selling activities with Defense 
agencies or who is employed as a consultant does not solely by reason of such 
employment have to be considered as engaged in sales activities within the 
meaning of the conflict of interest statute, 5 U.S.C. 59c, provided that he does 
not contact, either directly or indirectly, Defense agencies for any of the pur- 
poses defined as “selling” in Department of Defense Directive 5500.7. 


Military Personnel—Retired—Coniracting With Government— 
Consultant Contacts 


Contacts by retired officers of the uniformed services as technical consultants 
with noncontracting Defense Department personnel for the purpose of acquiring 
technical information rather than for any purpose involving a sales activity 
or attendance of retired officers as technical advisers at meetings on performance 
or progress under awarded contracts are not contacts which would bring the 
officers within the conflict of interest provisions in 5 U.S.C. 59c, as amended ; 
however, meetings or contacts for the purpose of discussing any supply procure- 
ment propdsals or negotiating or discussing changes in existing contracts are 
contacts under the definition of selling in Department of Defense Directive 5500.7 
and would require invocation of the statute precluding any payments from appro- 
priated funds to such retired officers. 


Military Personnel—Retired—-Contracting With Goverament-- 
Official v. Other Contacts 

Contacts by retired officers of the uniformed services at places other than 
Government facilities, including social gatherings, which are made for the pur- 


pose of selling to one of the Defense or other agencies designated in 5 U.S.O. 
59¢ are contacts for which retired pay to the member is required to be forfeited. 


To the Secretary of Defense, November 8, 1962: 


Reference is made to letter of August 9, 1962, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision whether 
the provisions of 5 U.S.C. 59¢ and 10 U.S.C. 6112(b) preclude the 
payment of retired pay to retired Regular officers of the Armed Forces 
who, during the periods fixed by these statutes, engage in the business 
activities discussed in Committee Action No. 308 of the Military Pay 
and Allowance Committee, Department of Defense. 

Section 59c, Title 5, United States Code, provides as follows: 

No payment shall be made from appropriations in any Act to any officer on 
the retired lists of the Regular Army, Regular Navy, Regular Marine Corps, 
Regular Air Force, Regular Coast Guard, Coast and Geodetic Survey, and 
Public Health Service for a period of two years after retirement who for himself 
or for others is engaged in the selling of or contracting for the sale of or nego- 
tiating for the sale of to any agency of the Department of Defense, the Coast 


Guard, the Coast and Geodetic Survey, and the Public Health Service any sup- 
plies or war materials. 
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Section 6112(b) of Title 10, United States Code, provides: 


If a retired officer of the Regular Navy or the Regular Marine Corps is en- 
gaged for himself or others in selling, or contracting or negotiating to sell, naval 
supplies or war materials to the Department of the Navy, he is not entitled to 
any payment from the United States while he is so engaged. 


It may be noted that, since the date of the Assistant Secretary’s 
letter, there has been enacted Public Law 87-777, 76 Stat. 777, ap- 
proved October 9, 1962, which repealed the above-quoted permanent 
sales restriction provision in 10 U.S.C. 6112(b) and amended 5 U.S.C. 
59c by increasing from 2 to 3 years the period within which retired 
Regular officers will be subject to forfeiture of retired pay if they 
engage for themselves or others in selling or contracting with any 
of the designated agencies. The legislative history of the new law, 
however, does not reflect any view on the part of the members of the 
committees of Congress that the terms used in the laws cited in the 
Assistant Secretary’s letter of August 9, 1962, have been improperly 
applied in decisions. rendered and regulations issued under those laws 
or that such terms are to be differently applied in the administration 
of the new law. See, generally, page 4 of Senate Report No. 1979, 
to accompany H.R. 11217, which became the above-mentioned act of 
October 9, 1962. 

For the purpose of the cited statutes, the term “selling” is defined in 
paragraph VI.B, under the heading “Selling or Contracting for Sale,” 
of Department of Defense Directive 5500.7, December 12, 1961, as 
follows: 

* * * For the purpose of this section, selling means (1) signing a bid, pro- 
posal, or contract, (2) negotiating a contract, or (3) contacting an officer or 
employee of the Department of Defense for the purpose of (i) obtaining or 
negotiating contracts, (ii) negotiating or discussing changes in specifications, 
price, cost allowances, or other terms of a contract, or (iii) settling disputes 
concerning performance of a contract, (4) any other liaison activity with a view 
toward the ultimate consummation of a sale even though the actual contract 
therefore is subsequently negotiated by another person. However, it is not the 
intent of this Directive to preclude a retired officer from accepting employment 
with private industry solely because his employer is a contractor with the 
Government. [Italics supplied.] 

Such definition is in accord with our decisions and the decision of 
the Court of Claims in the Seastrom case. See 38 Comp. Gen. 470; 39 
Comp. Gen. 366; 40 Comp. Gen. 511; 41 Comp. Gen. 642; 42 Comp. 
Gen. 87; George H. Seastrom vy. United States, 147 Ct. Cl. 453. As we 
have emphasized in our decisions, the statutory provisions are directed 
toward the elimination of all aspects of favoritism toward, and im- 
proper use of personal influence on the part of, retired military officers 
in connection with selling and contracting or negotiating to sell to cer- 
tain agencies of the Government. Such provisions, however, apply 
only to those situations in which the retired officers may be considered 
as representing themselves or others before the departments concerned 
for the purpose of the actual sale of property. They have no 
application to any other employment, or to any other activity of any 
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business, concern or individual and they do not operate to isolate 
retired officers from social contacts with their fellow officers, or to pre- 
vent the departments concerned from purchasing property from a 
supplier who has a retired officer in his employ. Decision of August 8, 
1962, supra. 

The employment situations discussed in the committee action in- 
volve retired officers who, either individually or as members of firms, 
are engaged in consultant activities for companies which sell, con- 
tract, or negotiate for the sale of supplies or war materials to agencies 
of the Department of Defense. The questions presented concern the 
matter of contact or liaison activity by consultants with officials of the 
Department of Defense and whether such activities bring the officers 
within the scope of the above definition of selling and the statutes. 
The cases discussed in the committee action are described therein as 
follows: 


* * * Ina specific case, a retired officer heads his own company which functions 
in a consultant capacity in the field of public relations and management and acts 
as agent for other companies where necessary in the promotion of business “to the 
extent permitted by law.” These companies may be involved in the sale of sup- 
plies or war materials to Department of Defense agencies. The officer states, 
however, that he does not contact or represent to the Department of Defense, 
Coast Guard, Coast and Geodetic Survey, or Public Health Service for the purpose 
of “selling.” It is assumed, however, that employees of the retired officer, i.e., 
of his consultant firm, do in fact contact agencies of the Department of Defense 
for that purpose. In other cases, retired Regular officers are directly employed 
as consultants by the manufacturing companies. 

In the DOD Directive and in several Comptroller General decisions, the aspect 
of contact or liaison activity is emphasized as a factor bringing the prohibition 
of the statutes into play. See 40 Comp. Gen. 511, B-147879, 14 [4] Apr 62, and 
the underscored portions of the directive quoted above. Consultants may or may 
not have contact or liaison activity with officials of the Department of Defense. 
Does the absence of personal contact make the statutory prohibitions inappli- 
cable in the specific case even though the admitted purpose of the consultant 
activity is the promotion of business? Otherwise stated, can a person be “en- 
gaged in selling” for others without contact, direct or indirect, with the buying 
agency? 

There are cases of contact or liaison activity with officials of DOD where the 
contact is not for the direct purpose of negotiating for a contract nor, as to 
either or both the consultant or the Government official, by parties authorized 
to commit their respective employers to a contract or in a position to influence the 
granting of a contract. An example would be the consultant who is a technical 
specialist who contacts a counterpart technical specialist in DOD for the purpose 
of acquiring technical information. Is such a person engaged in “selling” if 
the information relates to the requirements of the service, and could bear on 
whether or not the consultant’s employer will or will not seek a contract, even 
though neither the retired officer [nor] the person contacted has any authority 
to commit their respective employers to a contract? 


The Committee Action refers to the term “is engaged” in selling, 
etc., as used in the statute and states that this would seem to require 
an affirmative showing of “selling” activity on the part of the retired 
officer, and not merely a showing of his exposure to a possibility of 
such activity, e.g., when he makes a contact for the purpose of acquir- 
ing technical information. It is said to be the Committee’s view that 
not every precontract contact can reasonably be considered as “conduct 
that tempts favoritism” in the sense that such expression is used in 
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40 Comp. Gen. 511. The decision reported at 40 Comp. Gen. 511 did 
not consider an actual sales transaction but involved the terms of a 
proposed employment contract and we said that we could not approve 
as exempt from the cited statutes the retired officer’s proposed employ- 
ment while the contract contained a provision that would have required 
him to visit military installations and consult with various officials for 
the purpose of determining where a current or future need may exist 
for the products which his employer intended to offer for sale to such 
installations or officials. Our conclusion was based on the view that 
if the statutes were to be completely effective, the contacts contemplated 
by the contract provision must be regarded in the first instance as being 
for the purpose of selling. We recognize, however, that such a prima 
facie case may be rebutted by the actual facts in a particular case, but 
such contingency afforded no basis for ignoring the apparently in- 
tended sale results of the contacts. 

While we agree that not every precontract contact is to be viewed 
as a sale activity for purposes of the statutes, it is our view as indi- 
cated above that such contacts generally, either direct or indirect, with 
officials of Defense agencies by retired officers representing companies 
who sell supplies or war materials to those agencies should be viewed 
as coming within the scope of the statutes and the provisions of the 
Department of Defense Directive unless clearly and adequately shown 
to be for some other purpose. We see no justifiable basis for making 
a distinction for the purpose of the law and regulations, between 
a retired officer who heads his own consultant firm when such firm acts 
as agent for other manufacturing companies, and a retired officer who 
is directly employed as a consultant by a manufacturing company, 
where the purpose of the consultant activity in each instance is to 
promote the sale of supplies or war materials to agencies of the 
Department of Defense. 

Private employment of a retired officer in an executive or adminis- 
trative consultant capacity which does not contemplate or require any 
sales activity either direct or indirect would not, however, come within 
the purview of the statutes. See 41 Comp. Gen. 784; 41 Comp. Gen. 
799 ; 42 Comp. Gen. 87, supra. Hence, the mere fact that a firm’s basic 
mission is to sell products for others or the fact that other employees 
of the firm contact agencies of the Department of Defense for sales 
purposes would not render the statutes operative against the retired 
officer who heads the consultant firm, or the retired officer who is em- 
ployed as a consultant, so long as he does not contact, either directly 
or indirectly, Defense personnel for any of the purposes enumerated 
in the above referred to definition of “selling” or otherwise participate 
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in the selling process. Therefore, a retired officer who heads a con- 
sultant firm, or who is employed as a consultant, need not solely by 
virtue of his employment in that capacity, be regarded as engaged in 
sales activities within the purview of the statute. 

Concerning those cases involving contacts by technical consultants 
with defense technicians, we have recognized that not every contact 
by a retired officer is to be viewed as coming within the scope of the 
statute. We do not believe that a contact by a retired officer in his 
capacity as a noncontracting technical consultant with a noncontract- 
ing technical specialist which involves no sales activities but is merely 
for the purpose of acquiring technical information, whether about 
the future needs and programs of the service or for other purposes, 
must be viewed on the basis of the contact alone as subjecting the 
officer to the proscription of the mentioned anti-sales statutes. 
Nor do we believe that an officer who occasionally accompanies 
other members of his firm as a technical adviser at meetings with 
Department of Defense personnel to discuss performance or progress 
or similar matters under awarded contracts may reasonably be viewed 
as being engaged in selling, etc., for the purposes of the statutory pro- 
visions. However, such meetings for the purpose of discussing any 
supply procurement proposals or for the purpose of negotiating or 
discussing proposed changes in any of the terms of an existing con- 
tract, would seem clearly to come within the purview of the provisions 
of the definition contained in the Department of Defense Directive 
and, therefore, it is our view that the officer’s attendance at such 
meetings must be viewed as participation in the proscribed activities. 
42 Comp. Gen. 87. 

In connection with the Committee’s discussion of unofficial con- 
tacts of retired officers with former associates in the service as com- 
pared to official contacts, we said in our decision of June 12, 1962, 
B-148699, 41 Comp. Gen. 799, that the statutory provisions do not 
encompass purely social contacts or contacts occasioned by member- 
ship in technical and advisory organizations which offer nothing for 
sale to anyone. We are not unmindful, however, of the fact that 
retired officers may contact departmental officials for sales purposes 
at places other than Government facilities. While recognizing the 
difficulty of policing unofficial contacts by retired officers at social 
gatherings, the fact, when established, that a contact for the purpose 
of selling to one of the designated agencies was made at a social 
gathering would not make it any the less a sales activity for which 
a forfeiture of retired pay would be required. The questions pre- 
sented are answered accordingly. 


722-809 O-64—18 
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[B-149989] 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Amount Payable—Exclusion of Service for Which Sev- 
erance, Etc., Pay Received 


In the computation of readjustment pay provided for members of Reserve com- 

ponents who are involuntarily released from active duty under section 256(a) 

of the Armed Forces Reserve Act of 1952 (50 U.S.C. 1016(a)) as amended by 

the act of June 28, 1962, all prior periods of service for which the member re- 
ceived severance pay, separation pay, or release from active duty pay must be 
excluded, the legislative history of the 1962 amendatory act, which substituted 

the term “readjustment pay” for the term “severance pay” evidencing the syno- 
nymity of the terms, and the intent to preclude in the computation of the read- 
justment pay the counting of any type of severance pay, separation pay, or 
release from active duty pay. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Amount Payable—More Than One Readjustment Payment 
The requirement that readjustment payments to members of Reserve components 
involuntarily released from active duty exclude any prior period for which re- 
adjustment pay was received “under any other provision of law” added to section 
265(a) of the Armed Forces Reserve Act of 1952 by the act of June 28, 1962, does 
not change section 265(f) ; therefore, under the provisions of section 265(f) a 
period covered by an earlier readjustment payment under section 265(a), whether 
that payment was made prior to or subsequent to the 1962 amendatory act, must 


be deducted in making a second readjustment payment, unless the amount of the 
earlier payment is refunded prior to the second readjustment payment. 


To the Secretary of Defense, November 8, 1962: 


Reference is made to letter of September 25, 1962, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision as to 
whether members of Reserve components involuntarily released from 
active duty after June 28, 1962, are entitled to “readjustment pay” 
computed as prescribed in the act of June 28, 1962, Public Law 87-509, 
76 Stat. 120, 50 U.S.C. 1016, without deduction of service for which 
severance pay, separation pay, or release-from-active-duty pay previ- 
ously has been received. The questions for decision are set forth and 
discussed in Committee Action No. 311 of the Department of Defense 
Military Pay and Allowance Committee. 

The questions on which a decision is requested are as follows: 

1. Does the term “readjustment pay” contained in the third sentence of section 
265(a) of the Armed Forces Reserve Act of 1952 (50 U.S.C. 1016(a) ), as amend- 
ed, include all types of severance pay, separation pay, and release-from-active- 
duty pay paid to military members? 

2. Does the phrase “under any other provision of law” contained in the same 
sentence include the provisions of section 265 of the Armed Forces Reserve Act 


of 1952 before their amendment by the act of 28 June 1962, Public Law 87-509, 
76 Stat. 120? 


Section 265(a) of the Armed Forces Reserve Act of 1952, as added 
by the act of July 9, 1956, Ch. 534, 70 Stat. 517, 50 U.S.C. 1016(a), 
provided for a lump-sum “readjustment payment” to members of Re- 
serve components involuntarily released from active duty after having 
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completed at least 5 years of continuous active duty except for breaks 
in service of not more than 30 days. That section was amended by 
Public Law 87-509, the stated purpose of the amendment being to 
provide equity between Regular and Reserve officers in regard to the 
amount of readjustment pay or severance pay payable incident to their 
involuntary release from active duty. See H. Rept. No. 1007 and 
S. Rept. No. 1096, 87th Cong., Ist sess., on H.R. 8773, enacted as 
Public Law 87-509. 

Prior to the enactment of Public Law 87-509, section 265(a) pro- 
vided that any prior period for which “severance pay” has been 
received “under any other provision of law” shall be excluded in the 
computation of the amount due for readjustment pay. Section 1(1) 
of Public Law 87-509 substituted the term “readjustment pay” for 
“severance pay.” In answer to question 5 in our decision of Au- 
gust 17, 1956, 36 Comp. Gen. 129, 135, we held that the provisions of 
section 265, as added by the 1956 act, 50 U.S.C. 1016, 


when considered in the light of their legislative history, evidence an intent to 
preclude, in the computation of the readjustment pay, the counting of any 
period for which any type of severance pay, separation pay, or release from 
duty pay has been received. 


We have no reason to doubt that Congress, in enacting Public Law 
87-509, was aware of our decision and, had it intended to restrict 
the application thereof, it would have so stated. 


In our opinion it is clear from the legislative history of H.R. 8773, 
87th Cong. and predecessor bills, that the term “readjustment pay” 
as used in the statute is synonymous with the term “severance pay.” 
See, particularly, page 5 of S. Rept. No. 1096 and pages 1, 5, and 8 
of H. Rept. No. 1007 and page 3 of the Senate Hearings on H.R. 8773. 
The synonymity of the terms is further established by usage in the 
official reports and testimony of witnesses of the Department of De- 
fense, which sponsored the legislation, and of the witnesses and mem- 
bers of the Committees that considered the legislation. Inasmuch 
as there is no provision of law which authorizes payment of “read- 
justment pay” denominated as such, other than section 265 of the 
Armed Forces Reserve Act, which Public Law 87-509 amends, the 
phrase “under any other provision of law” would be meaningless if it 
were restricted to “readjustment pay” denominated as such, rather 
than to separation or severance pay generally. 

Accordingly, question 1 is answered in the affirmative. 

Prior to the 1962 amendment, section 265(a) contained no provision 
for excluding in the computation of the amount of the readjustment 
payment any prior period for which readjustment pay has been made. 
The provision for deduction of that period was contained in section 
265(f), 50 U.S.C. 1016(f), which has not been amended o7 repealed. 
Hence, the 1962 amendment of section 265(a) should be viewed as 
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not intending to change section 265(f). Under the provisions of 
section 265(f) a period covered by an earlier readjustment payment 
under section 265(a), whether that payment was made under the 1956 
act or the 1962 act, must be deducted in making a second readjustment 
payment under section 265 unless the amount of the earlier payment 
is refunded prior to payment of the second readjustment payment. 
Question 2 is answered accordingly. 


[B-145655] 


Pay—Service Credits—Temporary Higher Grade Appointment— 
Regular and Reserve Service 

An enlisted Marine Corps member retired as a reservist who immediately prior 
to discharge from the Regular Corps satisfactorily served under a temporary 
appointment in the grade of warrant officer (W-1), and who subsequent to dis- 
charge from the Marine Corps Reserve, following a period of active duty as an 
enlisted member, is placed on the Naval Reserve Retired List in accordance with 
10 U.S.C. 6827, is entitled to retired pay computed under 10 U.S.C. 6151, based on 
the rank of warrant officer (W-1), the benefits of section 6151 applying to both 
regulars and reservists of the Navy and the Marine Corps, and the fact that 
such service was in the Navy and Marine Corps is immaterial, all the pertinent 
service of the member having been under the jurisdiction of the Secretary of the 
Navy; therefore, upon determination by the Secretary that the character of the 
member’s service under the temporary appointment was satisfactory, retired 
pay based on the higher rank may be paid to the member from the date of his 
retirement. 


To M. M. Alexander, Department of the Navy, November 13, 1962: 


By second indorsement dated September 14, 1962, the Comptroller 
of the Navy forwarded your letter of August 16, 1962, XO:HA :epm 
7220/996 80 92, requesting a decision as to whether Stanley E. Raub, 
996 80 92, AEC, USNR (retired), is entitled to retired pay computed 
under 10 U.S.C. 6151 based on the rank of warrant officer (W-1) from 
June 1, 1960, date of his retirement. The request was assigned sub- 
mission No. DO-N-671 by the Department of Defense Military Pay 
and Allowance Committee. 

You state that detailed information concerning Raub’s case is con- 
tained in 41 Comp. Gen. 11, which held that Raub was not entitled 
to retired pay based on the temporary rank of commissioned warrant 
officer (W-2), the rank to which he was appointed while in the U.S. 
Marine Corps Reserve, because he did not have sufficient actual serv- 
ice in such grade to permit the Secretary of the Navy to make a genu- 
ine appraisal of the quality of his service in that grade. 

You state further that by letter dated May 17, 1962, the Secretary 
of the Navy has determined that Raub served satisfactorily under a 
temporary appointment in the grade of warrant officer; that his only 
service as a warrant officer was performed while in the Regular Marine 
Corps and U.S. Marine Corps Reserve; that since Raub served in the 
Marine Corps and the Navy, which organizations are both part of the 
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Department of the Navy for which the Secretary of the Navy makes 
the determinations of satisfactory service under 10 U.S.C. 6151, it 
appears that he may be entitled to retired pay as a warrant officer from 
date of retirement, but that in view of 29 Comp. Gen. 437; 32 Comp. 
Gen. 425; 33 Comp. Gen. 10; and B-145892, dated July 18, 1961, his 
entitlement to such pay is questionable. 

The decisions cited by you as causing doubt as to entitlement in this 
case dealt with legislation authorizing the computation of retired pay 
on the basis of the pay of a grade higher than that held at the time of 
retirement and, generally, limited such benefit to the service in which 
retired. That is, we consistently have held in cases involving section 
511 of the Career Compensation Act of 1949, 37 U.S.C. 311, that a 
retired member of one branch of the uniformed services who satisfac- 
torily held a higher rank, grade or rating in another branch of the 
uniformed services is not entitled to retired pay computed on the active 
duty pay of such higher rank, grade or rating. See 29 Comp. Gen. 
437; 32 Comp. Gen. 425; and B-145892, dated July 18, 1961. In 32 
Comp. Gen. 425, the provisions of section 513 of the Career Compen- 
sation Act, 37 U.S.C. 313, were distinguished from those of section 511 
of that act in that section 511 was addressed to men theretofore retired 
while section 513 was addressed to those both theretofore and there- 
after retired, in addition to which section 513 was applicable only to 
World War I period service members. In 33 Comp. Gen. 10 we held 
that the limitation of the “same service” rule applied to those members 
seeking the retirement and separation benefits of sections 402 and 403 
of the Career Compensation Act, 37 U.S.C. 272 and 273 (1952 Ed.), 
respectively. 

Section 6151, Title 10, U.S.C., provides in subsections (a) and (b) 
as follows: 

(a) Unless otherwise entitled to a higher retired grade, each member, other 
than a retired member, of the Navy or the Marine Corps shall, when retired, be 
advanced on the retired list to the highest officer grade in which he served 
satisfactorily under a temporary appointment as determined by the Secretary 
of the Navy. [Italics supplied.] 

(b) Each member, other than a former member of the Fleet Reserve or the 
Fleet Marine Corps Reserve, who is advanced on the retired list under this see- 
tion is, unless otherwise entitled to higher retired pay, entitled to retired pay 
at the rate of 2% percent of the basic pay to which he would be entitled if serv- 
ing on active duty in the grade to which advanced multiplied by the number of 
years of service that may be credited to him under section 1405 of this title, but 
the retired pay may not be more than 75 percent of the basie pay upon which 
the computation of retired pay is based. In determining the number of years 
to be used as a multiplier under this subsection, a part of a year that is six 


months or more is counted as a whole year and a part of a year that is less than 
six months is disregarded. 


The provisions of 10 U.S.C. 6151 are derived from section 10 of the 
act of July 24, 1941, Ch. 320, 55 Stat. 605, and later statutes and 
amendments thereto which authorized the temporary appointment or 
advancement of personnel of the Navy, Marine Corps and Coast 
Guard, and Reserve components thereof, to higher ranks or grades and 
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permitted such persons who were so temporarily appointed or ad- 
vanced, and who were subsequently retired, to be advanced on the 
retired list to the highest temporary grade or rank in which, as deter- 
mined by the Secretary of the Navy, they served satisfactorily, with 
their retired pay to be computed at the rate prescribed by law and 
applicable in each individual case, but based on such higher rank. 
Section 11 of the act of July 24, 1941, 55 Stat. 605, 10 U.S.C. 5597, pro- 
vided for the assimilation of reservists to regulars in the application 
of its provisions. 

Information of record here shows that Warrant Officer Raub, while 
serving as an enlisted member of the Regular Marine Corps, was 
temporarily promoted to the grade of warrant officer on September 1, 
1944, under the 1941 act and that he served continuously as a tempo- 
rary warrant officer in the Regular Marine Corps from September 1, 
1944, to July 2, 1946, the date immediately preceding the day of his 
discharge as an enlisted member. The records show further that he 
served continuously on active duty as an enlisted member of the United 
States Marine Corps Reserve from November 1, 1947, until he was 
discharged from that Reserve on June 2, 1949. It is reported that, 
in accordance with 10 U.S.C. 6327, he was placed on the Naval Re- 
serve Retired List on June 1, 1960, as a chief aviation electrician 
(E-7), his permanent enlisted grade, having at that time completed 
21 years and 6 months of service for basic pay purposes. 

The provisions of 10 U.S.C. 6151 apply to both regulars and re- 
servists of the Navy and the Marine Corps (see 10 U.S.C. 5001 (a) (8) ) 
and hence Raub, who retired as a reservist, is entitled to the benefits of 
those provisions. The decisions cited in your submission related to 
the situation of members who had held a higher grade in a service 
under a different department and Secretary. In the present case all 
the pertinent service credited was performed under the jurisdiction of 
the Secretary of the Navy, that is, in the United States Marine Corps, 
the United States Marine Corps Reserve, and the United States Naval 
Reserve. The character of such service and the member’s ultimate 
right to retirement are, in the first instance, matters for the determina- 
tion of the Secretary of the Navy and, insofar as the determination 
authorized by 10 U.S.C. 6151(a) is concerned, it is immaterial whether 
service in the Navy or Marine Corps is involved. Accordingly, the 
member may be paid retired pay based upon the rank of warrant offi- 
cer (W-1) from the date of his retirement, if otherwise correct. 


[B-150193] 


Sewers—Service Charges—Sewage Disposal Surcharge 


A monthly sewage disposal surcharge based on the amount of water used, which 
is imposed equally by municipal ordinance on all property owners to cover oper- 
ation, maintenance, and construction costs, is a reasonable service charge for the 
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right to use the city’s sewerage disposal system and is not an assessment consti- 
tuting an involuntary exaction for which the United States is not liable; there- 
fore, payment may be made of the surcharge levied in connection with the water 
consumed by the decorative pools at the exhibit pavilion operated at the Seattle 
World’s Fair by the United States, notwithstanding the clear water discharged 
imposed a negligible burden on the sewerage system, on the assumption no class 
of water users is exempted from paying the rates charged the United States for 
the sewage disposal service. 


To the Secretary of Commerce, November 15, 1962: 


By letter of October 26, 1962, you requested an opinion as to the 
legal propriety of paying to the City of Seattle certain sewer service 
charges exacted in connection with operation of the United States 
Science Exhibit at the Seattle World’s Fair which concluded Octo- 
ber 21, 1962. The facts in the matter appear to be as follows: 

Metro, a metropolitan municipal corporation, was established in 
1958 by Seattle area voters under a State enabling act, RCW 35.58, 
to solve the area’s mounting pollution problems. Metro’s function 
was to establish a sewage disposal service in the City of Seattle and 
the areas surrounding Lake Washington. In carrying out its func- 
tion, Metro made arrangements with the City of Seattle for the joint 
use of some of the city’s existing facilities providing the terms upon 
which the service furnished by Metro would be paid. The compre- 
hensive sewage disposal plan adopted by Metro provided that the vari- 
ous municipal components of Metro would continue the collection of 
sewage; that Metro would process and dispose of the effluent after 
the components’ collection service was accomplished ; that Metro would 
pay the central City of Seattle for the use of some of the city’s existing 
disposal facilities; that the city would continue to own the facilities 
and continue to pay the principal and interest on outstanding bonded 
indebtedness therefor; and that the Metro disposal service charge 
would be paid by the central city, municipal components, and county 
residents. See Municipality of Metropolitan Seattle v. City of 
Seattle, (1960) 357 P. 2d 863, declaring these arrangements valid 
under the laws of the State of Washington. 

The City of Seattle, by published Ordinance No. 84390 of 1955, 
established its sewerage system as a public utility,and provided for 
collection of a sewerage charge based upon the amount of water used 
by all owners of property served by water. Rates charged were to 
cover costs of operation and maintenance of the existing sewerage 
system and of the servicing of bonds and the cost of operation and 
maintenance of additions thereto. The agreement between the City of 
Seattle and Metro provided that: 

The City irrevocably obligates and binds itself to pay its sewage disposal 
charge out of the gross revenues of the sewerage utility created by Ordinance 
No. 84390. The City further binds itself to establish, maintain and collect City 
sewerage charges sufficient to pay all costs of maintenance and operation of the 


City sewerage utility, including the sewage disposal charge payable to Metro 
hereunder and sufficient to pay the principal of and interest on any revenve 
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bonds of the City which shall constitute a charge upon such gross revenues. It 
is recognized by Metro and the City that the sewage disposal charge paid by 
the City to Metro shall constitute an expense of maintenance and operation of 
the City sewerage Utility and that the City shall have the right to fix its own 
schedule of sewerage rates and charges, provided that same shall produce revenue 
sufficient to meet the covenants contained in this agreement. Municipality of 
Metropolitan Seattle v. City of Seattle, above, at page 871. 


Effective June 1, 1962, the City of Seattle, by published Ordinance 
No. 91208, revised and increased its sewerage rates including therein 
a “Metro Surcharge” to enable the city to perform its contractual 
obligations with Metro. This surcharge, as well as the basic sewerage 
charge, is based upon the amount of water metered. 

The United States Government holds fee title to the property for 
which the Metro surcharge in question is applicable. The sole question 
presented for our consideration is whether this surcharge averaging 
approximately $1,000 per month for the exhibit pavilion is in the 
nature of an assessment constituting an involuntary exaction for which 
the United States is not liable or a service charge for which the United 
States is liable. See 27 Comp. Gen. 20; 29 id. 120; 31 id. 405. 

While not a part of the record submitted, we have been informally 
advised that the substantially major portion of water consumed at 
the exhibit pavilion was for decorative pools and was discharged into 
the sewer system as clear water with negligible burden to the sewage 
treatment facilities of the system. There would not appear to be any 
question as to the fairness of the standard applied in determining 
charges for sewage services furnished; that is, against the measure 
cf water consumed, particularly in view of certain provisions con- 
tained in the schedule of charges for excluding from computations 
of sewage charges water used but which does not enter the sewage 
disposal system. See in this connection 34 Comp. Gen. 398; Gericke v. 
City of Philadelphia, (1945) 44 A. 2d 238; 23 ALR 2d 1360. The 
fact that individual users of water might discharge more or less sewage 
in proportion to the amount of water used by them is of no conse- 
quence, since such situations are contemplated in the very nature of 
relying upon the amount of water used as a measuring device. And, 
since the charge, which apparently is applied equally to all water 
users, is computedl to cover only operation, maintenance and con- 
struction costs, there does not appear to be any reason for considering 
it unreasonable. 

In the absence of any specific understandings between the Gov- 
ernment and the City of Seattle at the time the pools for the United 
States fair exhibit were erected, there would not appear to be any 
basis for considering the Metro surcharge as anything but a service 
charge for the right to use the city’s sewerage disposal system. Ac- 
cordingly, on the assumption that there is no class of water users 
such as local or State governmental instrumentalities; religious, chari- 
table, or other tax exempt instrumentalities; or water users discharging 
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clear water into the system, which are not required to pay the rates 
charged the United States for sewage disposal service, this Office 
would not object to payment of the charges in question if otherwise 
proper. 


[B-150219] 


Compensation—Periodic Step-Increases—Service Credits—Effect 
of Federal Salary Reform Act 


The view held in section 25.153, Civil Service Regulations, that creditable service 
in the computation of a waiting period to determine entitlement to a schedule 
step-increase under section 701 of the Classification Act of 1949, as amended, 
is continuous civilian employment in the executive, legislative, or judicial 
branches of the Federal Government, or in the District of Columbia, also pre- 
vails as to the term “Service * * * in the grade” as used in section 602(b) (10) 
of the Federal Salary Reform Act, the 1962 amendments to the Classification 
Act, which restricts the counting of service credits earned prior to the act toward 
not to exceed one step-increase, the legislative history of the 1962 amendment 
failing to indicate any intention to change the interpretation that the computa- 
tion of the service requirements for entitlement to a step-increase is not limited 
to service in the same grade or under the same pay system, so long as the 
employee had served the requisite service without “an equivalent increase.” 


Compensation—Periodic Step-Increases—Service Credits—Earned 
Toward Longevity Increases 


Service credits which employees had earned toward longevity step-increases 
prior to the Federal Salary Reform Act of 1962, 5 U.S.C. 1171, which eliminated 
the 10-year service requirement for advancement to the former longevity steps 
may be credited toward only one of the three top steps provided by the new act in 
view of the service credit restriction in section 602(b) (10); therefore, an 
employee who prior to the new act had completed 9 continuous years of service 
at the maximum scheduled rate of his grade toward the 10-year service eligibility 
requirement for a longevity step-increase is only entitled to one step-increase, 
advancement to the 8th step, and having lost the balance of his service credit, 
he must serve a further 156 weeks for eligibility to the 9th step, and another 
156 weeks before advancement to the 10th step. 


Compensation—Periodic Step-Increases—Service Credits—Earned 
Toward Longevity Increases 


The 2-years’ excess service remaining to the credit of an employee who prior to 
the Federal Salary Reform Act, the 1962 amendments to the Classification Act 
(5 U.S.C. 1171), on the basis of having completed the 10-year aggregate service 
requirement, as well as 5 years of service at the maximum of his grade without 
an increase, receives a 3-year longevity period increase may be retained by the 
employee, and he is entitled under the amendatory act to count the excess 2 
years time toward the second of the three top steps of his grade provided by the 
new act in lieu of the former longevity grades; therefore, his advancement to the 
9th step need not be postponed until 156 weeks after the employee received the 
step 8 increase, section 602(b)(10) providing that creditable service earned 
prior to the act may be counted toward not to exceed one step-increase under 
section 701(a) of the Classification Act, as amended. 


Compensation—Periodic Step-Increases—Special Eleventh Step 


An employee in the 7th step of GS-3 who had completed all requirements for 
three longevity increases and was entitled to be advanced to the third longevity 
step (10th step) prior to October 14, 1962, the effective date of the Federal Salary 
Reform Act, which amended Title VII of the Classification Act of 1949 (5 U.S.C. 
1121-1125) may be regarded as having been in the 10th step of his grade 
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immediately prior to the effective date of the amendatory act and thus advanced 
to the “special eleventh step” on October 14, 1962, by operation of section 
802(b) (2) of the act, which established the special step as an equivalent within- 
grade increment to employees in grades GS-3 and lower, the right of the em- 
ployee to the third longevity step having vested before the new act went into 
effect and, therefore, the employee is entitled to have his compensation fixed at 
the special 11th step rate without regard to section 602(b) (1), requiring em- 
ployees in the 7th step of GS-3 immediately prior to the effective date of the 
act to be advanced to step 8. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 15, 1962: 


We refer to letter of October 31, 1962, from the Acting Chairman of 
the Commission, requesting our decision on the following questions 
arising out of the step-increase provisions of the Federal Salary 
Reform Act of 1962, 5 U.S.C. 1171, Public Law 87-793, approved 
October 11, 1962. 


1. Section 602(b) (10) of the Federal Salary Reform Act reads: 

“Service of officers and employees performed immediately preceding the first 
day of the first pay period which begins on or after the date of enactment of 
this Act, in the grade of the General Schedule in which their respective positions 
were placed on such day, shall be counted toward not to exceed one step increase 
under the time in grade provisions of subsection (a) of section 701 of the Classi- 
fication Act of 1949 as amended by this Act.” 

Under Title VII of the Classification Act, the service which is credited toward 
within-grade increases has never been limited to service in the same grade or 
under the same pay system, so long as the employee had served the requisite 
period without an “equivalent increase’. The amended regulations issued as a 
result of the amendments to Title VII continue to reflect that fact. Are we 
correct in our belief that section 602(b) (10) limits the amount of service which 
may be credited toward the first within-grade increase under the amended Title 
VII, regardless of whether all the service was in the same grade of the Classifica- 
tion Act? 

2. In November, 1961, an employee in grade GS-5 had completed 9 continuous 
years of service at the maximum scheduled rate of his grade without an increase 
other than general pay increases. He could not receive the three longevity in- 
creases until he completed ten years’ aggregate service in the same grade or 
same position. He would have met that requirement and would have been 
advanced to the top step in November, 1962. 

Section 701 of the Classification Act, as amended by section 603 of the Federal 
Salary Reform Act of 1962, now provides for advancement to steps 8, 9, and 10 
(the three top steps of the grade) upon completing 156 weeks of service without 
an equivalent increase, and deletes the requirement of an aggregate number of 
years in the grade or position. However, section 602(b)(10) of. the Federal 
Salary Reform Act provides that service immediately preceding the effective date 
of the Act (generally October 14) shall be counted toward not to exceed one 
step increase. 

Does this mean that the employee has lost all credit toward any but the 8th 
step of his grade, and that he will have to serve a further 156 weeks before 
being advanced to the 9th step, and another 156 weeks before being advanced to 
the 10th step? 

3. An employee completed his ten years’ aggregate service in February, 1962, 
at which time he had also completed five years’ service at the maximum rate of 
his grade without an increase. Under the law at that time he received one 
longevity increase based on completion of one three-year longevity period, and 
the excess two years’ time was creditable toward the second longevity increase, 
or 9th step. He would therefore have advanced to the 9th step in February, 1963. 

Under the amended law,-is his advancement to the 9th step postponed until 
156 weeks after he received the increase to step 8, that is, February of 1965? 

4. An employee in the 7th step of GS-3 had completed all requirements for 
three longevity increases before October 14, 1962, the effective date of the Federal 
Salary Reform Act for his position, and was entitled to be advanced to the third 
longevity step, or 10th step, on October 14. 
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Section 602(b)(1) of the Act provides that an employee who was in the 
7th step of GS-3 immediately prior to the effective date of the Act shall be 
advanced to step 8. Section 602(b) (2) provides that an employee in the third 
longevity step of GS-3 immediately prior to the effective date of the Act shall 
receive compensation at the highest rate of the grade plus an amount equal 
to the maximum within-grade increment of the grade (in effect a special eleventh 
step). The evident purpose is to give the equivalent of a within-grade increment 
to employees in GS-3 (and lower grades) as the principal part of their pay 
increase under the Act. 

However, in the case described, if the advancement to step 8 is processed 
first, one of the already-earned longevity increases will apparently be lost unless 
the employee can be advanced to the same rate as the employee who was in 
the top longevity step before the Act (the special eleventh step). 

What rate is to be applied to such an employee? 

Concerning question 1, we note that under section 701(a) of the 
Classification Act of 1949, as amended by section 603 of the Federal 
Salary Reform Act of 1962, 5 U.S.C. 1121, which speaks of service in 
particular steps for eligibility for advancement to a higher step, the 
Commission has defined such service as including other service which 
had in the past been deemed creditable service for step increase pur- 
poses. See section 25.153 of the Commission’s regulations, as amended 
by Federal Personnel Manual Letter No. 531-17, dated October 11, 
1962. Apparently, the Commission’s regulations in this respect were 
predicated on the practice under the Classification Act of 1949, prior 
to the 1953 amendments and the fact that there is nothing in the legis- 
lative history of the 1962 amendments (Federal Salary Reform Act) 
to indicate any intention to change that practice. We agree with 
the Commission’s view as to creditable service contained. in section 
25.153 and hold that a similar view should prevail as to the term 
“Service * * * in the grade” as used in section 602(b) (10) of the 
Federal Salary Reform Act of 1962, 5 U.S.C. 1113 note. Therefore, 
question 1 is answered in the affirmative. 

Referring to question 2, the employee had not completed all the 
eligibility requirements for the longevity increases prior to the change 
in ‘the law prescribed by the Federal Salary Reform Act. While 
that act eliminates the requirement for 10 years of service in the same 
or higher grade, it also (section 602(b)(10)) places a restriction on 
the amount of service which may be credited toward step increases, 
that is, service toward not to exceed one step increase. Therefore, 
question 2 is answered in the affirmative. 

In the light of our answer to question 1, the employee involved in 
question 3 is entitled to retain his creditable service of two years and 
would be entitled to receive an advancement to step 9 in February 
1963, if otherwise eligible. 

As to question 4, we held in B-150041 of October 12, 1962, 42 Comp. 
Gen. 202, that an employee who had completed 78 calendar weeks of 
service before the new Federal Salary Reform Act went into effect 
on October 14, 1962, was entitled to a within-grade increase on Octo- 


ber 14, 1962, without regard to the provision of such act which 
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increased on that date the waiting period for employees in this cate- 
gory from 78 to 104 calendar weeks. Here, the employee likewise 
had completed all requirements to be advanced to a third longevity 
step (10th step) before October 14, 1962, that is, his right thereto 
became vested prior to such date. See B-145902, June 28, 1961, and 
26 Comp. Gen. 119. In view thereof, the employee may be regarded 
as having been in the 10th step of his grade immediately prior to the 
effective date of Public Law 87-793, and thus advanced to the “special 


eleventh step” on October 14, 1962, by operation of section 602(b) (2), 
5 U.S.C. 1113 note, of such act. 


[B-149986, November 20, 1962] 
See 42 Comp. Gen. 202 


[B-142119] 
Military Personnel—Record Correction—Pay Rights 


An action by‘a Board for Correction of Naval Records, approved by the Secre- 


tary of the Navy, which corrected a Navy member's record to show that, at the 
time of transfer to the Fleet Reserve, he did not have any misconduct time, but, 
at the same time, indicated that the misconduct period was not to be restored 
for creditable service, effective at a later date, to authorize payment of retired 
pay is a correction action where one part is in conflict with another, and, there- 
fore, there is no legal basis for giving the action any effect for retired pay 
adjustment purposes. 


Milita:y Personnel—Record Correction—Status of Actions Con- 
stituting 


A determination by a Board for Correction of Naval Records, approved by the 
Secretary of the Navy, restricting the effectiveness for pay purposes of an action 


removing from a Navy member’s record evidence that at the time of the mem- 
ber’s transfer to the Fleet Reserve he had over 2 months of misconduct time is 
a legal conclusion and not a change of fact within the meaning of the correction 


authority in 10 U.S.C. 1552 and such conclusion of law is not binding on the 
Comptroller General or the courts. 


To Commander M, M, Alexander, Department of the Navy, No- 
vember 21, 1962: 


Reference is made to your letter dated May 29, 1962, with enclosures, 
requesting a decision as to the effect of the action taken by the Board 
for the Correction of Naval Records, as approved by the Secretary of 


the Navy, in the case of Archie D. Booth, BMGC, USN (Retired). 


Your request for advance decision has been assigned Submission No. 
DO-N-661 by the Department of Defense Military Pay and Allow- 


ance Committee. 
It appears that Mr. Booth was transferred to the Fleet Reserve, 
Class F-6, on April 26, 1949, and released to inactive duty the same 


date. Mr. Booth was subsequently placed on the retired list upon com- 
pletion of 30 years’ service. When transferred he was credited with 
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21 years, 7 months and 25 days’ active service for transfer purposes. 
Time lost was not shown on the Authorization for Transfer to the 
Fleet Reserve form, nor was the “Service for Pay” column completed 
by the Bureau of Naval Personnel on the said form. 

Thereafter Mr. Booth submitted a claim to the General Accounting 
Office Claims Division for additional retired pay by reason of credit 
for constructive service for his minority and short-term enlistments. 
At that time, pursuant to a request from the General Accounting Office 
Claims Division, a corrected report of Mr. Booth’s naval history was 
prepared—under authority contained in 10 U.S.C. 6332—which dis- 
closed that he had 2 months and 27 days’ time lost, and that by includ- 
ing constructive service, his service totaled 22 years, 9 months and 23 
days. A copy of this report was forwarded to the Navy Retired Pay 
Department, which had no previous record of the time lost. 

Upon review of Mr. Booth’s naval record as thus reported, in 
order to credit him with “constructive service” in accordance with 
decision of August 5, 1959, 38 Comp. Gen. 110, it was discovered that 
beginning October 1, 1949, retainer pay had been incorrectly computed 
under section 511, Career Compensation Act of 1949, 37 U.S.C. 311. 
Accordingly, 2 months and 27 days (sickness due to misconduct time) 
was deducted from the 21 years, 7 months, 25 days’ service previously 


credited for transfer purposes to obtain creditable total active service 


for pay purposes of 21 years, 4 months and 28 days. This resulted in a 
percentage multiple of 21 years (5214%) instead of 22 years (55%) 
in the computation of retainer pay and the discovery that an over- 


payment of $838.94 had been made for the period October 1, 1949, 
through June 30, 1959. His retired pay from July 1, 1959, was re- 
duced accordingly to the proper amount. Appropriate computations 
were made for the period prior to October 1, 1949, by the General 
Accounting Office Claims Division and settlement was stated on 
August 10, 1959, for an additional $24.14 in retainer pay which was 
applied in partial liquidation of the above described overpayment. 

The said settlement was reviewed at length in our decision of 
June 16, 1960, B-142119, 39 Comp. Gen. 844, and it was held that the 
settlement action was proper. It is reported that the balance of the 
overpayment has been liquidated by monthly checkages from retire- 
ment pay during the period August 1, 1959, through March 31, 1961. 

It appears from enclosure (8) with your letter, that Mr. Booth 
applied to the Board for Correction of Naval Records requesting that 
his naval record be corrected to show that the statement of service 
for transfer purposes issued at the time of his transfer to the Fleet 
Reserve be considered a true statement of service for pay purposes and 


that time lost for sickness due to misconduct be deleted from his 
service record. 
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The Board for Correction of Naval Records decided, and the Secre- 

tary of the Navy approved the decision, that Mr. Booth’s naval record 
should— 
* * * be corrected where appropriate to show that at the time of his transfer 
to the Fleet Reserve, 26 April 1949, he had completed 21 years 7 months 25 days 
creditable service for all purposes, including pay; that on 1 July 1959 the 
Secretary of the Navy determined that Petitioner had 21 years + months 28 days 
active service; that this determination of active duty service is effective 1 July 
1959; that effective 1 July 1959 his retired pay account was adjusted on the 
basis of 21 years 4 months 28 days active service. 

In your letter reference is made to 10 U.S.C. 6332 which provides 
for the determination of grade and number of years of service by the 
Secretary of the Navy to be credited a member of the Navy upon his 
transfer to the Fleet Reserve, and also provides that the Secretary 
may correct any error or omission in his determination, such correc- 
tion, when made, to be effective “from the date of transfer” to the 
Fleet Reserve. Doubt is expressed whether corrections of creditable 
service, in cases such as the instant case, must be made under 10 U.S.C. 

1332, or whether they may be made by the Board for Correction of 
Naval Records. It is further stated that, if such corrections may be 
made by the Board for Correction of Naval Records, further doubt 
exists as to whether the correction made in Mr. Booth’s case from July 
1, 1959, as well as from date of transfer, is proper. 

We held in 34 Comp. Gen. 7 that the rights of a member whose 
record has been changed by correction board action are not dependent 
upon either the judgment or generosity of the Secretary concerned, 
ut must be determined solely on a proper application of the statutes 
to the facts as shown by the corrected record. In other words, the 
Secretary is without authority to decide that correction action shall 
be applied for pay purposes for only a part of the period to which the 
correction relates. In the present case, the question is whether the 
Secretary of the Navy can accomplish the proscribed result by taking 
action indicating that Mr. Booth’s record was corrected for only a 
part of the period involved. 

A Navy enlisted man’s record, with respect to time lost, is complete 
at the time of his transfer to the Fleet Reserve and any change in his 
record with respect to this matter would, of necessity, be effective as 
of that time, unless he is recalled to active duty, a fact not present 
in this case. Apparently, the intended effect of the correction of Mr. 
Booth’s record to show that he had completed 21 years, 7 months and 
25 days of active service for all purposes, including pay, was to de- 
lete from his record the evidence showing SKMC time of 2 months 
and 27 days. If such was the intent, it may not be given effect, since 
that record was corrected at the same time to show that the Secretary 
of the Navy determined on July 1, 1959, that Mr. Booth had 21 years, 
4 months and 28 days of active service, thus restoring the record of 
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SKMC time. While an attempt was made to restrict the effectiveness 
of such determination for pay purposes to the period on and after 
July 1, 1959, that part of the correction board’s decision approved by 
the Secretary of the Navy to the effect that “this determination of 
active duty service is effective 1 July 1959,” states nothing more than 
a legal conclusion and did not change Mr. Booth’s record in any way. 
Correction authority under 10 U.S.C. 1552 is limited to changes of 
fact and the rights of the person concerned are determined on the basis 
of the facts shown by the corrected record. A correction board’s con- 
clusion of law as to the effective date of its action is not binding on 
either this Office or the courts. See, in this connection, 39 Comp. Gen. 
179 and Harvey S. Haislip v. United States, 152 Ct. Cl. 339. 

The approved decision of the correction board would have the record 
show a Secretarial determination on July 1, 1959, limiting Mr. Booth’s 
service to 21 years, 4 months and 28 days. If the Secretary of the 
Navy actually had made such a determination on that date under 10 
U.S.C. 6332, it would have affected Mr. Booth’s retainer and retired 
pay from the date of his transfer to the Fleet Reserve, since that sec- 
tion provides for the payment of retainer pay and retired pay on the. 
basis of correction action under such provisions of law “from the date 
of transfer.” It is clear that such result was not intended by the cor- 
rection board. It is equally clear that there was no intent to change 
Mr. Booth’s record so as to authorize payment of retired pay to him on 
the basis of 21 years, 7 months and 25 days of active service on and 
after July 1, 1959. In such circumstances, and since one part of the 
correction action taken in this case conflicts with the other part, it is 
our view that there is no legal basis for giving such action any effeci 
for pay purposes. 

Your questions are answered accordingly. 


[B-150124] 


Bids—Late—Invitation Mailing Requirement 


The requirement in an invitation that bids be posted either by registered or cer- 
tified mail as a prerequisite to consideration of a late bid may not be waived in 
the absence of authority; therefore, the rejection of a late bid posted under a 
“certificate of mailing”, a method not included in the invitation, rather than by 
registered or certified mail, is proper, even though the bid was timely mailed and 
delayed receipt was due to the unexplained mishandling by postal employees, 
the mailing conditions of the invitation being reasonable and in accord with the 
governing Armed Services Procurement Regulation. 


To Stafford Manufacturing Co., Inc., November 21, 1962: 


Xeference is made to your letter of October 12, 1962, and subsequent 
correspondence, protesting against the award of a contract to another 
bidder under Invitation for Bids No. 104-872-63, issued by the 
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Department of the Navy, Ships Parts Control Center, Mechanicsburg, 
Pennsylvania. You contend that the procurement officials erred in 
refusing to consider your offer, since the delay in receipt thereof in the 
bid room after the opening time and date fixed by the invitation was 
due solely to the mishandling of the mail by postal employees, and 
not to any fault or negligence on the part of your firm. 

The record supplied by you and by the administrative office sup- 
ports your contention that the late receipt of your bid was, in fact, 
due to unexplained delay in handling of the envelope containing your 
bid by post office employees. However, the invitation cautioned all 
bidders to take note of the provisions of paragraph 4.8 of the specifi- 
cations made a part thereof, which stipulated that—*Bids * * * re- 
ceived at the office designated in the Invitation for Bids after the 
exact time set for opening of bids will not be considered unless * * * 
(b) they are sent by registered mail, or by certified mail for which 
an official post office stamp (postmark) on the original Receipt for 
Certified Mail has been obtained, * * * and (c) it is determined by 
the Government that the late receipt was due solely to * * * delay in 
the mails.” 

While your bid appears to have been timely mailed, it was not sent 
either by registered or certified mail, as required by the quoted terms 
as a prerequisite to its consideration in the event of late receipt. In- 
stead, it was posted under a “certificate of mailing,” a method of mail- 
ing not included in the foregoing provision. 

The conditions set forth in paragraph 4.8 of the invitation follow 
literally the amendment of April 15, 1962, to the Armed Services 
Procurement Regulation. While it may be that the mail service you 
elected to use could have been authorized as adequate to satisfy the 
intent and purpose of the subject provision of the invitation, the fact 
remains that it was not listed therein nor in the controlling regula- 
tion. It is also clear from the Postal Manual that the “certificate of 
mailing” method of posting an article in the mail differs materially 
from “certified mail,” in that in the latter case the article mailed is 
stamped by the receiving postal employee with an identifying number 
corresponding to the numbered receipt issued for it, whereas a cer- 
tificate of mailing is issued without any corresponding official identifi- 
cation on the article covered by it. 

We have noted the allegation set forth in your letter of October 30, 
1962, to the effect that only the “certificate of mailing” which you 
used will guarantee a showing as to the actual hour of mailing. That 
contention is not supported by Postal Manual. Parts 161, 165 and 
168 of Subchapter 160 of the manual cover registered, certificate of 
mailing and certified mail, respectively. No one of those services is 
specifically concerned with the hour of mailing. Such matter is cov- 
ered by Part 332 of the manual relating to endorsing, canceling and 
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postmarking. Paragraph 232.4 thereof states that under code 3 the 
postmark will show the name of the post office, name of the State, date 
of mailing and the hour of mailing. The foregoing procedure appears 
to apply equally to all three of the mailing services referred to herein 
and, therefore, we cannot agree that the use of Form 3817 (certificate 
of mailing) is the only service which shows the hour of mailing. 

In this instance, since you failed to utilize one of the mailing serv- 
ices listed in paragraph 4.8 of the invitation and since there is no 
authority to waive those requirements or the applicable regulations— 
which cannot be said to be without a reasonable basis—we must con- 
clude that the rejection of your bid was proper. Accordingly, such 
action will not be disturbed by this Office. 


[B-150122 


Bids—Evaluation—Estimates—More Than One 


An invitation to bid providing for an award to the lowest aggregate bidder on 
items to be evaluated on the basis of estimated quantities listed in different 
amounts—one on actual requirements, the other an arbitrary estimate for evalu- 
ation purposes—with no indication to the bidder as to which estimate would be 
used to evaluate his bid, is an ambiguous invitation under which an award would 
be improper in view of the fact that by the use of estimated quantities for bid 
evaluation purposes that differ from actual anticipated need, a bidder may be 
found low on evaluation of his bid who is not the lowest bidder on the real, or 
the best estimate of requirements. 


Bids—Mistakes—Correction—Low Bid Displacement 


A contract award for printing services to a low bidder under an ambiguous invi- 
tation that did not indicate which of two different estimates—one on the basis 
of actual need, the other on an arbitrary basis for evaluation purposes—would 
be used to evaluate bids, where the successful bidder who under any possible 
evaluation would not have been the low bidder but for the correction of an erro- 
neous unit price not apparent on the face of the bid, should be canceled, except 
for orders already placed, and the procurement readvertised under a proper 
evaluation procedure, the contracting officer having no authority to make an 
award on the basis of a downward correction of a bid, evidencing no error on 
its face, which displaced a lower bidder. 


To the Secretary of the Air Force, November 23, 1962: 


This refers to a letter dated October 12, 1962, with enclosure, from 
your Department (reference: AFSPM-PO-1), concerning a protest 
by Cienega Lithographers against the award made to Pasadena 
Lithographers, under Invitation for Bids No, 04-611-62-265. 

The subject invitation was issued by Edwards Air Force Base, Cal- 
ifornia, on May 24, 1962, covering printing services, as might be 
needed, from the date of award through May 31, 1963. The invitation 
schedule listed 56 required items for bidding, and the award procedure 
was stated in paragraph O of the original invitation as follows: 


AGGREGATE AWARD: 


Only one award will be made as a result of this Invitation for Bids. Evalua- 
tion of bids will be on the basis of estimated quantities shown extended by the 


722-809 O-64—19 
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unit prices bid to arrive at an aggregate total. Award will be made to that re- 
sponsive responsible bidder who submits the lowest aggregate bid. In no event 
will a bid be considered acceptable unless bidder submits a bid on all items. 
IT IS REITERATED THAT QUANTITIES SHOWN HEREIN ARE ESTI- 
MATES ONLY. 


Amendment No. 1 to the invitation revised the unit estimates for item 
Nos. 28 and 39, and Amendment No. 2 added the following provision: 

The aggregate total as shown on the bids submitted are based on estimated 
quantities and will be used for evaluation purposes only. It is estimated that 
the total amount of work called for against the resulting contract will not 
exceed $70,000 during the contract period. Your attention is directed to Provi- 


sion L. “ESTIMATED REQUIREMENTS,” which reads in part that quantities 
shown are estimated only and are not purchased hereby. 


Some of the listed items in the invitation stated estimated quanti- 
ties in the item description as well as in the estimated quantity column, 
and these quantities differed. This occurrence is significantly illus- 
trated by item Nos. 40, 41 and 55, which are set forth in the invitation 
schedule as follows: 


Item Estimated Unit 
No. Description Quantity Unit Price Amount 
40 Covers, 2 page (Estimated 100 sets Wicscatins Wea a 
Quantity 25,542) 
41 Covers, 2 page, additional 100 sets wes _— 


100 sets (Estimated Quan- 
tity 25,287) 
+ . . ~ * . 

Catalog Cards. Two sheets 400 sheets $..... We vecn 

of catalog cards printed on 

two sides in four areas from 

government furnished copy 

will be tipped in to the in- 

side of back cover. * * * 

(Estimated Quantity 52,668 

sheets) 


Bid opening was held on June 20, 1962, and six bids were received and 
tabulated. It is reported that the bids ranged in price from $50,501.38 
to $2,310,934.04, and that the 3 highest bids were found to be over 
$1,300,000; also, that the low bid at $50,501.38 was found to be non- 
responsive. The second and third low bids, which have been for- 
warded here, were tabulated at that time as follows: 


ao 
ou # 


Cienega Lithographers $54,848.84 
Pasadena Lithographers $56,539.69 


The contracting officer noted some errors in the extension of prices 
in these two bids, and as a result, he requested verification of bids from 
all responsive bidders. Only Cienega and Pasadena sought to modify 
their bids. By letter of July 12, 1962, Pasadena pointed out errors of 
extension for certain items. These errors amounted to only a $14 
reduction in price. In addition, however, Pasadena reported an error 
in the unit price of item No. 52. The bidder stated that it incorrectly 
quoted a unit price of $4.75 on 3,857 units, whereas it intended to 
quote a unit price of $2.50. The result of this would be to reduce its 
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bid by $8,678.25 (the original bid on item No. 52 of $18,320.75, less 
the intended bid of $9,642.50). 

By letter of July 16, 1962, Cienega verified its unit prices as correct, 
but it stated that the extended prices on item Nos. 40 and 41 were 
incorrect. It quoted a unit price of $16.50 per 100 sets on item No. 40, 
which it extended as $421.44, and a unit price of $4.50 per 100 sets on 
item No. 41, which it extended as $113.79. Cienega stated that its 
extended price on item No. 40 should have been $4,214.43, and that on 
item No. 41 it should have'been $1,137.92. It is apparent that Cienega 
arrived at these totals on the base of 25,542 sets @ $16.50 per hundred 
sets on item No, 40, and 25,287 sets @ $4.50 per hundred sets on item 
No. 41. 

The contracting officer concluded that the corrections asserted on 
both bids should be allowed. The effect of the Cienega corrections 
was to increase that bid to $59,665.96. On the other hand, the effect 
of the Pasadena corrections was to reduce that bid to $47,847.44. The 
contracting officer allowed the reduction in the Pasadena bid on the 
basis that since Cienega was reevaluated at $59,665.96, Pasadena was 
now the low bidder, and it could voluntarily reduce its price. We 
note that the reduction in price on item No. 52 by Pasadena was 
asserted on July 12, 1962, prior to the time that Cienega asserted its 
corrections and would have resulted, if then accepted, in displacement 
of Cienega’s lower bid. 

On August 1, 1962, Pasadena received award of a contract in the 
total estimated amount of $47,847.44. 

After the award it was noted that with regard to those items where 
more than one estimated quantity was stated, Cienega and Pasadena 
did not compute their aggregate bid prices on the same estimate. For 
example, in the case of item No. 55 Cienega was evaluated at a total 
price of $763.86. This amount was computed on the bidder’s price of 
$0.0145 per unit multiplied by 52,668, the estimated quantity stated 
in the item description. However, on a unit price of $0.15, Pasadena 
was evaluated for this item at a total price of $60, which it computed 
by multiplying its unit price by 400, the quantity stated in the esti- 
mated quantity column. On item No. 40, Pasadena was evaluated at 
$25 (computed on 100 units), while, as previously indicated, Cienega 
was evaluated at $4,214.43 (computed on 25,542 units). The computa- 
tions on item No. 41 were similarly made. 

It is reported that the contracting officer intended that the multiplier 
shown in the “Estimated Quantity” column should be used for the bid 
evaluation; and that this figure in the case of those items where two 
estimates are indicated is an arbitrary figure, chosen for purposes of 
bid evaluation only. The true estimates of probable requirements in 
these cases are the figures stated in the item descriptions. 
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As your Department recognizes the award procedure followed in this 
procurement was improper. By using estimated quantities for bid 
evaluation different from the actual anticipated need for an item the 
probability arises that a bidder may be found low on evaluation who 
is not the lowest bidder on the real requirements, or the best estimate 
thereof. For this reason, your Department states that it is not Air 
Force policy to use arbitrary estimates for evaluation, when a better 
estimate is available. 

Another defect in the award procedure was that the invitation was 
unclear as to which estimate was to be used. Although we have not 
seen the three high bids, it is probable that the three higher bidders 
were confused, judging by their evaluated bid prices. 

Cienega and Pasadena were not evaluated on the same basis. We 
note that if the bids of Cienega and Pasadena are evaluated on the 
basis of actual estimated quantities, and even if the Pasadena bid is 
considered with the $8,678.25 reduction as to item No. 52, Cienega is 
found to be the low bidder. The result is as follows: 


Based on Actual Estimates 


Cienega $59,665.80 
Pasadena (including the downward correction as to item No. 52) $65,296.54 


Furthermore, even if we evaluate the two bids on the basis of the 
arbitrary quantities as the contracting officer intended, we find that the 
Cienega bid should have been evaluated lower than the Pasadena bid. 
This is shown by adjusting the Cienega bid to reflect item totals based 
on the arbitrary estimates, which your Department has computed at a 
total amount of $53,471.56. The Pasadena bid was evaluated at 
$47,847.44 only after the bid was reduced by $8,678.44 on item No. 52. 
Without this reduction Pasadena is not lower than Cienega. Since the 
error was not apparent on the face of the bid, and a correction had the 
effect of displacing a lower bidder, the downward correction should 
not have been allowed. See 37 Comp. Gen. 210. 

In these circumstances the contracting officer had no authority to 
make the award to Pasadena Lithographers. The invitation was am- 
biguous with regard to bid evaluation, but under any of the possible 
evaluation bases Pasadena was not the low bidder. Accordingly, the 
award should be canceled except for orders already placed, and the 
procurement should be readvertised under a proper evaluation pro- 
cedure. See 40 Comp. Gen. 160. 


[B-150128] 


Compensation—Double—Holding Two Offices—Civilian Position 
and Military Retired Status—Warrant Officers 


The appointment to a wage board position of a Navy warrant officer retired for 
length of service under 10 U.S.C. 1293, which retirement does not come within 
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the exemptions—‘“injuries received in battle, or injuries or incapacity incurred 
in line of duty’’—to the dual office act of July 31, 1894, 5 U.S.C. 62, is an appoint- 
ment to an “office”, the wage board position having the characteristics of an 
office within the meaning of the act, the retired pay or civilian compensation 
amounting to $2,500, and the retired warrant officer precluded from holding a 
civilian position with the Government, his appointment to the wage board position 
is void ab initio, and the services under the void appointment being neither de 
jure or de facto, he is indebted to the Government for the total salary received 
under the void appointment. 





To the Secretary of the Interior, November 26, 1962: 


Reference is made to letter from the Administrative Assistant Sec- 
retary dated November 9, 1962, requesting our decision concerning the 
applicability of the restrictions of section 2 of the act of July 31, 1894, 
Ch. 174, 28 Stat. 205, as amended, 5 U.S.C. 62, in the case of Mr. 
Vernon E. Linth, an employee of the Bonneville Power Administra- 
tion. 

It appears that on March 20, 1961, Mr. Linth was hired as an elec- 
trician, ungraded, with compensation fixed at the rate of $3.37 per 
hour pursuant to established administrative wage board procedures. 
It is reported that he informed the appointing officer that he was draw- 
ing retired pay as a Navy warrant officer retired for length of service 
and that he was employed on the basis of advice furnished by the 
Seattle regional office of the Civil Service Commission indicating that 
he was available for civilian employment as an enlisted man of the 
Navy. 

Section 62,5 U.S. Code (act of July 31, 1894, as amended), provides 
as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they may 
be elected to public office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. Retired enlisted men of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any cause, 
and retired officers of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
who have been retired for injuries received in battle or for injuries or incapacity 
incurred in line of duty shall not, within the meaning of this section, be con- 
strued to hold or to have held an office during such retirement. 

The prohibition in the 1894 act is not against receiving double 
compensation but is directed specifically against the holding of a 
second “office” if either the retired pay involved or the civilian 
compensation amounts to as much as $2,500 per annum. Broadly 
speaking the term “office” as used in the 1894 act has been held to 
cover any position having Federal functions and duties and having, 
also, the elements of appointment, tenure, duration, and salary, recog- 
nized as characteristic of an office (as distinguished from a mere con- 
tract for the performance of personal services), including “wage 
board” positions. See 21 Comp. Gen. 1129, 36 Comp. Gen. 309 and 
803, and B-137195, October 27, 1958. 
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Our Office has repeatedly held that a retired warrant officer—not 
retired for “injuries received in battle or for injuries or incapacity 
incurred in line of duty”—holds an “office” within the meaning of 
the 1894 act. See 16 Comp. Gen. 232; 21 Comp. Gen. 38; and 36 Comp. 
Gen. 399. We have held that a retired officer may not avoid the pro- 
hibition of the statute by retaining his retired office and waiving his 
retired pay during the period of his occupancy of a civilian position. 
14 Comp. Gen. 289. Therefore, unless the retired officer is within a 
class specifically exempted from the operation of the 1894 act or his 
employment (on a temporary or intermittent basis) does not constitute 
the holding of an “office” within the meaning of the 1894 act, the pro- 
visions of that act operate as a bar to his appointment as a civilian 
employee of the Government. In this latter connection, we have held 
that it is those positions in which the employment is restricted to the 
accomplishment of a particular purpose, for which the temporary posi- 
tions are created for a limited period, and which positions cease to exist 
upon the accomplishment of the stated objective, which do not consti- 
tute offices within the purview of the 1894 act. It does not appear that 
the position held by Mr. Linth is of this type. 

Since Mr. Linth was retired as a warrant officer for length of service 
under 10 U.S.C. 1293, that is to say, other than for “injuries received 
in battle or for injuries or incapacity incurred in line of duty,” it 
appears that he held an “office” within the meaning of the 1894 act 
on March 20, 1961, and hence that his appointment to the civilian 
position with the Bonneville Power Administration was void ab initio, 
it appearing that either his retired pay or civilian compensation exceeds 
$2,500 per year. Such appointment being without authority of law, 
the service performed by him in his civilian position may not be re- 
garded as de jure or de facto service and there must be recovered from 
him the total amount of salary paid from the date of his appointment 
to the date of his separation from the civilian position. See 21 Comp. 
Gen. 1129; 23 Comp. Gen. 445 and 36 Comp. Gen. 803. Also see the 
case of John L. Hostinsky v. United States, 154 Ct. Cl. 443. 

The argument that, since the Jato case, 136 Ct. Cl. 651, and other 
similar cases have held that a commissioned warrant officer is not a 
-“commissioned officer” within the meaning of the latter term as used 
in the dual compensation restriction provisions of 5 U.S.C. 59a, a 
retired warrant officer such as Mr. Linth should be viewed as an 
enlisted man, is not persuasive. Such argument overlooks the fact 
that the prohibition of the 1894 act is directed against the holding 
of more than one “office,” whereas that of 5 U.S.C. 59a bars the 
concurrent receipt of pay from a civilian position and retired pay 
for service as a “commissioned officer” in excess of the prescribed 
limitation. The problems are not the same. The status of a warrant 
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officer is as different from that of an enlisted man as it is from 
that of a commissioned officer. Hence, the holding that a commis- 
sioned warrant officer is not a commissioned officer does not establish 
in any way that he is an enlisted man. Since “Retired enlisted 
men” and officers retired for disability are the only retired military 
personnel specifically mentioned in the 1894 act as not holding an 
“office” during retirement, it must be assumed that the Congress in- 
tended that all other retired officers, not otherwise exempt, including 
retired warrant officers, be'included in the bar of the statute. 

The view that the decisions in the 7’ato, Atkins (141 Ct. Cl. 88), 
and other similar cases can have little significance if the conclusions 
stated herein are correct since persons similarly situated could not 
be hired by the Government under any circumstances because of the 
1894 act, is equally without merit. The plaintiffs in those cases were 
enlisted men who received temporary officer promotions under the 
act of July 24, 1941, Ch. 320, 55 Stat. 603, 34 U.S.C. 350 (1952 Ed.). 
Such persons were regarded as retaining the “office” of an enlisted 
man for purposes of the 1894 act. See 26 Comp. Gen. 271. Section 
7(a) of the 1941 act, 34 U.S.C. 350f(a) (1952 Ed.), provided that 
the “rights, benefits, privileges, and gratuities” of persons temporarily 
appointed under that act “shall not be lost or abridged in any respect 
whatever by their acceptance of commissions or warrants hereunder.” 

While Mr. Linth’s civilian employment apparently resulted under 
a misunderstanding as to his employment rights, that circumstance 
does not change the fact that his employment was barred by law. 
Although application of the law may seem to reach a harsh result 
in a case such as his, in the absence of a statute so providing we are 
without authority to waive collection of payments made in contra- 
vention of law. Compare 29 Comp. Gen. 14 and 520. 

Your question is answered accordingly. 


[B-150245] 


Compensation—Longevity Increases—Effect of Amendatory Act 


An employee who not only completed the required 10 years of service for a 
longevity step-increase on October 13, 1962—the day before the effective date 
of the Classification Act Amendments of 1962—but, also, at the same time, 
completed 6 years of continuous service at the maximum rate of the grade, 
acquired a vested right to two longevity step-increases prior to the 1962 amend- 
ments, and the limitation in section 602(b) (10), 5 U.S.C. 1113 note, on crediting 
previous service toward a one step-increase, does not preclude an adjustment of 
compensation to the employee based on the second longevity step-increase. 


To Mildred O. Young, Department of Commerce, November 26, 
1962: 


Your letter of November 5, 1962, reference 34-29, submits certain 
papers, including a voucher in the amount of $6.82, representing a 
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proposed payment of additional compensation to an employee based 
on a second longevity step-increase under the principle set out in our 
decision B—150041, October 12, 1962, 42 Comp. Gen. 202. 

In that decision we held that since the employee involved had 
completed the required period of service for a step-increase before 
the new salary adjustment act—Federal Employees Salary Reform 
Act of 1962, 76 Stat. 841, 5 U.S.C. 1171—became effective, he had a 
vested right thereto under the provisions of section 701 of the Classi- 
fication Act of 1949, as amended, 5 U.S.C. 1121, in effect prior to 
October 14, 1962. 

You say that the employee here involved completed at midnight 
October 13, 1962, the required aggregate 10 years of service for a 
longevity step-increase and at the same time had completed 6 years of 
continuous service at the maximum rate of grade GS-6, entitling him 
to 2 longevity step-increases, effective October 14, 1962, under the 
provisions of section 703 of the Classification Act of 1949, as amended, 
5 U.S.C. 1123. Since under the foregoing facts the employee acquired 
a vested right to 2 longevity step-increases prior to the effective date 
of the Federal Employees Salary Reform Act, what we said in 
B-150041, October 12, 1962, is equally applicable here. The voucher, 
together with related papers, is returned and may be certified for 
payment, if otherwise correct. 


[B-150273] 


Compensation—Increases—Positions Assimilated to Classification 
Act Positions 


The Commissioner of the Fish and Wildlife Service whose rate of compensation 
equivalent to that of a grade GS-18, as provided in 16 U.S.C. 742b(a), is repealed 
by section 607(a) (5) of the Federal Salary Reform Act, the 1962 amendments to 
the Classification Act of 1949, which in section 609(a) provides that the com- 
pensation of positions repealed shall remain unaffected until placed in appro- 
priate General Schedule grades of the Classification Act, and in section 609(b) 
saves to the incumbent of such positions the rate of basic salary received prior to 
the 1962 amendments, is entitled to the salary increase provided for grade GS-18 
under the 1962 amendments, the change made in the law pertaining to the 
Commissioner not affecting the equivalent grade GS-18 compensation attached to 
his position until the Civil Service Commission places the position in the 
appropriate grade under the Classification Act, as provided in section 609(a), 
and the savings provision of section 609(b) only applying in the event the position 
as classified results in a lower rate. 


To the Secretary of the Interior, November 27, 1962: 


By letter of November 9, 1962, the Assistant Secretary requested 
our decision as to the proper salary rate of the Commissioner of Fish 
and Wildlife Service under the Federal Salary Reform Act of 1962, 
Part IT of Public Law 87-793, 76 Stat. 841,5 U.S.C. 1171. 
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The pertinent provisions of Public Law 87-793, are as follows: 


Sec. 607. (a) The following provisions of law are hereby repealed: 
* * * * “ oz + 
(5) The fourth sentence of section 3(a) of the Fish and Wildlife Act of 1956 
(70 Stat. 1120; 16 U.S.C. 742b(a)), rélating to the annual salary of the Com- 
missioner of Fish and Wildlife in the Department of the Interior, which reads: 


“He shall receive compensation at the same rate as that provided for grade 
GS-18.” 
” 7” ™ * « * . 

Sec. 608. (a) Each position specificaily referred to in, or covered by, any 
repeal made by section 607(a) of this title shall be placed in the appropriate 
grade of the General Schedule of the Classification Act of 1949, as amended, in 
accordance with the provisions of such Act. 

Sec. 609. (a) The changes in existing law made by this title shall not affect 
any position existing immediately prior to the effective date of any such changes 
in existing law, the compensation attached to such position, and any incumbent 
thereof, his appointment thereto, and his entitlement to receive the compensation 
attached thereto, until appropriate action is taken in accordance with this title. 

(b) The incumbent of each such position immediately prior to the effective 
date of this title shall continue to receive the rate of basic compensation which 
he was receiving immediately prior to such effective date until he leaves such 
position or until he is entitled to receive compensation at a higher rate in ac- 
cordance with law. When such incumbent leaves such position, the rate of 
basic compensation of each subsequent appointee to such position shall be 
determined in accordance with the Classification Act of 1949, as amended. 


The Assistant Secretary points out that the salary of the Commis- 
sioner of Fish and Wildlife Service immediately prior to the enact- 
ment of Public Law 87-793, was $18,500 the equivalent salary of a 
grade GS-18 position under the Classification Act of 1949, 5 U.S.C. 
1113(b), as it existed at that time. After the effective date of the 
amendments to the Classification Act as contained in Public Law 
87-793, the salary of a position in grade GS-18 became $20,000. There- 
fore, the question arises whether under the provisions of Public Law 
87-793, quoted above, the Commissioner is entitled to the salary rate of 
$20,000 per annum from the effective date of the act until such time 
as his position is classified by the Civil Service Commission or whether 
such salary is restricted to that which he was receiving immediately 
prior to such effective date, that is, $18,500 per annum. 

Under section 609(a) of Public Law 87-793, 5 U.S.C. 1113 note, 
the change made in the law pertaining to the Commissioner of Fish 
and Wildlife Service does not affect the compensation attached to 
such position and he is entitled to receive such compensation until 
appropriate action is taken by the Civil Service Commission to place 
the position in its appropriate grade under the Classification Act. 
Our view is that the compensation attached to the Commissioner 
position must be regarded as the equivalent of the salary provided 
for grade GS-18, on and after the effective date of Public Law 
87-793, which includes any increase in the salary of that grade. Sec- 
tion 609(b) of the act, 5 U.S.C. 11138 note, is merely a savings provision 
to preserve to an incumbent of a position the salary he was receiving 
immediately prior to the effective date of the act, presumably in the 
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event the Civil Service Commission should classify such position in 
a grade under the Classification Act for which a lower salary rate 
is specified. 

Therefore, we are of the opinion that the Commissioner of Fish 
and Wildlife Service is entitled to receive the equivalent of the new 
salary of grade GS-18, $20,000 per annum, on and after the effective 
date of Public Law 87-793, until such time as the Commission places 
such position in an appropriate grade under the Classification Act. 


[B-111704] 


Pay—Submarine Duty—Absence Periods 


Crew members who have unbroken periods of combined temporary additional 
.duty and authorized leave away from their permanent duty on board sub- 
marines, a duty which entitles them to incentive pay under 37 U.S.C. 301(a) (2), 
unless absent on temporary additional duty in excess of 15 days, or on author- 
ized leave exceeding 30 days, as provided in Executive Order No. 10168, October 
11, 1950, and Navy regulations, are entitled to incentive pay for a leave period 
not exceeding 30 days if in a submarine pay status when the leave begins; 
therefore, a member whose less than 30 days’ authorized leave follows more 
than 15 days temporary additional duty may not have incentive pay for the 
period of the leave, the grant of leave not operating to restore his submarine 
pay status, whereas, a member whose less than 30 days leave is followed by 
temporary duty exceeding 15 days is entitled to the incentive pay for the period 
of the leave, the break in the continuity of his submarine pay status occurring 
after the period of the leave. 


Pay—Submarine Duty—Absence Periods 


The incentive pay authorized by section 204(a) (2) of the Career Compensation 
Act of 1949, 37 U.S.C. 301(a) (2), for crew members assigned to permanent 
duty on board a submarine, which under Executive Order No. 10168, October 11, 
1950, and Navy regulations is required to be discontinued when a member 
is absent on temporary additional duty in excess of 15 days, or is in an authorized 
leave status exceeding 30 days, may be paid to members who following a period 
of temporary additional duty of 15 days or less report back to the submarine 
before departure on authorized leave not to exceed 30 days, as well as to 
members who do not report on board the submarine before departing for a period 
of absence, following either temporary additional duty for 15 days or less, or 
an authorized leave of absence not exceeding 30 days, the members maintaining 
the continuity of their submarine duty status when the total continuous absence 
from submarine duty does not exceed 45 days. 


Pay—Submarine Duty—Erroneous Payments 


The General Accounting Office exceptions to the erroneous payments of the 
incentive pay provided for crew members under 37 U.S.C. 301(a) (2) for duty 
on board a submarine because the members were not in a submarine pay status 
were properly issued in view of the express duty performance requirements 
of the law and regulations for entitlement to incentive pay; therefore, the 
General Accounting Office not having authority to approve incentive pay for 
the periods the members were not in a submarine duty pay status, the exceptions 
will be continued. 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 267 


To the Secretary of the Navy, November 30, 1962: 


In letter of August 28, 1962, from the Assistant Secretary of the 
Navy (Installations and Logistics), review is requested of five Notices 
of Exception issued by our Navy Audit Branch involving certain 
payments of incentive pay for submarine duty. 

Except for the Notice of Exception taken in the case of Theodore 
B. Powell, 282 56 28, TM2, USN, the case of Daniel W. Osborne, 
524 60 70, SOSN (SS), is representative of the exceptions in question. 
The record shows that Osborne departed from his duty station on 
_ board the U.S.S. Bluegill (SS-242) on June 29, 1960, for temporary 
additional duty under instruction at San Diego, California, until 
October 21, 1960, when he went on authorized leave of absence. He 
reported back to his duty station on board the submarine on November 
24, 1960. Since his temporary additional duty was for more than 
15 days, submarine pay was terminated on June 29, 1960, and com- 
menced again on October 22, 1960, the date he entered into a leave 
status. Exception in the amount of $58.67 was taken to the incentive 
pay for the period he was on leave and immediately prior to reporting 
to the submarine (October 22 to November 23, 1960) substantially 
for the reason that the member’s absence from the submarine on 
temporary additional duty and leave exceeded that authorized by 
regulations. 

In requesting reconsideration of the exceptions, the Assistant Secre- 
tary expresses the view that periods of absence on authorized leave 
and temporary duty should be computed separately in determining 
entitlement to submarine pay, regardless of whether the temporary 
additional duty and authorized leave from a submarine run consecu- 
tively. It is stated that if either the absence of the member on tempo- 
rary additional duty or absence on authorized leave exceeds 15 days 
or 30 days, respectively, submarine pay should be forfeited only for 
the temporary additional duty or leave period as the case may be, 
but not for the entire period of absence. 

Incentive pay for the performance of hazardous duty is authorized 
by section 204(a) (2) of the Career Compensation Act of 1949, now 
codified in 37 U.S.C. 301(a) (2), for those on duty on board a subma- 
rine. Section 11 of Executive Order No. 10152, August 17, 1950, im- 
plementing the provisions of section 204, authorizes incentive pay to 
qualified members of the uniformed services during authorized leaves 
of absence. Section 12 of the Executive order authorizes the Secre- 
taries concerned to prescribe such supplementary regulations not in- 
consistent therewith as they may deem necessary or desirable for 
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carrying out these regulations. In construing the statutory provisions 
and the applicable provisions of Executive Order No. 10152, we held 
in decision of December 17, 1952, 32 Comp. Gen, 287, that the pay 
accrues to a person attached to a submarine for duty on board a sub- 
marine, and that the law contemplated only brief absences without 
breaking the continuity of duty on board a submarine. Since sub- 
marine duty is factually closely related to sea duty and since sea duty 
pay and submarine duty pay are provided by the same act, it was con- 
sidered that regulations issued by the President in section 2 of Execu- 
tive Order No. 10168, October 11, 1950, governing periods of absence a 
member could be on temporary additional duty without affecting his 
right to sea duty pay presented a fair basis for comparison in deter- 
mining a reasonable limit on absences from a submarine during which 
the right to submarine pay might continue. Since the President had 
determined in section 2 of Executive Order No, 10168 that temporary 
duty ashore for periods in excess of 15 days broke the continuity of 
sea duty for sea pay purposes, we concluded that by the same reason- 
ing absence from the submarine to which attached for more than 15 
days on temporary additional duty, authorized leave, or otherwise, 
broke the continuity of duty on board a submarine for purposes of 
submarine pay. 

Subsequently, upon representations of the Department of the Navy 
that members assigned to nuclear-powered submarines—which remain 
at sea for prolonged periods of time—should be afforded the maximum 
opportunity for extended periods of leave as provided under the 
Armed Forces Leave Act of 1946, as amended, 37 U.S.C.. 3la (now 
contained in 10 U.S.C. 701-704 as added by section 3 of the act of Sep- 
tember 7, 1962, 76 Stat. 492), we concurred in decision of December 2, 
1959, 39 Comp. Gen, 412, with the administrative recommendation that 
a 30-day limit be established for payment of incentive pay for snb- 
marine duty to members while on authorized leaves of absence. Jn 
that decision we stated that we perceived no objection to the issuance 
of regulations crediting incentive pay for submarine duty to members 
while on authorized leaves of absence not to exceed 30 days and that if 
such regulations were duly promulgated the 15-day. limit on incentive 
pay during leaves of absence from a submarine adopted in 32 Comp. 
Gen. 287 would no longer be for application with respect to leaves of 
absence. Incentive pay for submarine duty, however, accrues only for 
the performance of the specified duty—the 15-day temporary duty 
period being viewed as the performance of submarine duty—and that 
decision was founded on the understanding that (1) the members con- 
cerned were in a submarine pay status when they entered a leave status, 
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(2) the express provisions of the Armed Forces Leave Act authorizing 
80 days’ leave with pay annually and directing that members be per- 
mitted generally to use their leave as it accrues, and (3) the absence 
of limitation in the submarine pay provisions limiting the accrual of 
such pay while on authorized leave of absence. 

Thus, while a member who enters on authorized leave while in a 
submarine pay status including periods of temporary duty ashore of 
15 days or less is entitled to receive submarine pay for the period of 
his authorized leave with’ pay, a grant of leave to a member after he 
has ceased to be in a duty status entitling him to submarine pay does 
not operate to restore his submarine pay duty status and we are not 
aware of any statutory authority providing submarine pay for mem- 
bers of the crews of submarines during periods of authorized leave 
who are not in a submarine pay status when they enter a leave status. 
In other words, incentive pay for submarine duty accrues during 
periods of authorized leave only in those cases when the member is in 
a submarine duty pay status when his period of leave begins. In view 
of the express duty performance requirements of the law and the 
regulations, it is our view that where temporary additional duty in 
excess of 15 days is followed by a period of authorized leave not ex- 
ceeding 30 days, the entire period of absence must be considered as an 
unbroken period of absence from duty on board a submarine for the 
purpose of determining entitlement to submarine pay. We find 
nothing in the law or the Executive order which would support the 
view in the Assistant Secretary’s letter that a period of temporary 
additional duty and a period of authorized leave of absence should be 
computed separately in determining entitlement to submarine pay. 

Supplementary regulations governing entitlement to incentive pay 
for submarine duty while absent on temporary additional duty or on 
authorized leaves of absence are contained in paragraphs 044100-2a 
and 044100-2c, Navy Comptroller Manual, which provide, in pertinent 
part, as follows: 


2. ABSENCE FROM SUBMARINE DUTY 

a. Conventional Submarines, One-Crew Manned Nuclear Submarines, and 
Submersibles. Members will be entitled to an otherwise proper credit of sub- 
marine pay for any period of absence away from the submarine on temporary 
additional duty, if not detached from the submarine and provided that the period 
of absence is 15 days or less. No submarine pay will be credited for any portion 
of a period of absence on temporary additional duty if the absence is in excess 
of 15 days. * * * 

“ * * * . . * 

ce. Authorized Leaves of Absence. Subsequent to 21 December 1959, members 
who depart on authorized leaves of absence, who are attached to a submarine, 
and who are otherwise entitled, will be entitled to receive submarine pay during 
authorized leaves of absence not in excess of 80 days. Submarine pay will not 
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be credited for any portion of a period of authorized leave of absence if the 
leave is in excess of 30 days. The period of absence connected with authorized 
leave will be determined by the number of days leave chargeable to a member's 
leave record. 


In the case of Daniel W. Osborne, 524 60 70, SOSN (SS), the record 
shows that on June 29, 1960, he departed from his duty station on 
board the U.S.S. Bluegill (SS-242) for temporary additional duty 
under instruction at San Diego, California, until October 21, 1960, 
when he went on authorized leave of absence. Since his temporary 
idditional duty period was for more than 15 days, his entitlement to 
incentive pay ended on June 29, 1960, and his right to such pay did not 
again accrue until November 24, 1960, when he reported for duty on 
board the U.S.S. Bluegill (SS-242). Compare 33 Comp. Gen. 436. 
Hence, he was not in a submarine duty pay status when his period of 
leave began and accordingly, the exception in his case was properly 
issued. For the same reason, exceptions were also properly issued in 
the cases of Charles E. Alexander, 462 49 91, TM1; James F. Heffer- 
nan, 510 72 20,TM3; and Dan L. LaFleur, 536 37 69, SN. Regarding 
the case of Theodore B. Powell, 282 56 28, TM2, however, it is shown 
that the member departed on August 5, 1960, from his duty station on 
board the submarine for a period of authorized leave ending on 
September 3, 1960—the pay record shows the member was credited 
with leave rations for 29 days’ leave. On September 4, 1960, he 
entered into a temporary duty status and returned to the submarine 
on November 4, 1960. Since a break in the continuity of his sub- 
marine pay status did not occur until September 3, 1960, the exception 
taken in this case against credit of submarine pay for the period he 
was in a leave status will be removed. 

In addition, the Assistant Secretary requests that we determine the 
periods for which submarine pay is creditable in the following cases: 

(1) A member was ordered to CONUS for 10 days emergency leave. Upon 
termination of leave, he reported to SubAdmin, Mare Island, California, for trans- 
portation back to vessel homeported in Pearl Harbor, at which time he received 
TAD orders to Washington, D.C., and upon completion of 4 days TAD, returned 


to the vessel. Total absence from the submarine due to leave, transportation, 
and TAD totaled 20 days. ; 

(2) A member was detached from submarine at Pearl Harbor at 0800 6/1/62 
for TAD in CONUS. He reported to his TAD station 0800 6/3/62 and completed 
TAD 1800 6/14/62. He immediately departed on leave for 20 days, and reported 
back to his ship 0800 on 7/6/62. Leave was charged from 6/15/62 to 7/4/62. 

(3) A member departed submarine (homeport Hawaii) on 20 days leave 
prior to reporting to temporary duty station in CONUS. Leave was charged 
from 6/2/62 to 6/21/62. He reported to TAD station 0800 6/22/62 and departed 
0800 7/1/62, reporting back to his ship 1300 7/2/62. 

(4) Same situation as in (3), except that the member completed TAD and 
departed 0800 7/20/62, reporting back to his ship 1300 7/22/62. 

(5) A member departed submarine in Hawaii for emergency leave in CONUS, 
commencing 1000 6/1/62, upon reporting to COMSUBRON’1 (Pearl Harbor). 
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While awaiting return of his ship to port, he was authorized 15 days leave 
(Hawaii) by COMSUBRON 1, commencing 0800 6/30/62 and terminating 1400 
7/15/62. Upon completion of leave, he was ordered for TAD and for further 
transfer to another submarine to await the arrival of his ship, reporting back on 
WO A member departed submarine (homeport Hawaii) on 5/23/62 for leave 
to be taken in Hawaii. He was on leave from 5/24/62 to 6/3/62. On 6/4/62 he 
was ordered to San Diego, California, for TAD and reported 6/6/62 at TAD 
station. He completed his TAD 6/17/62 and returned to Hawaii 6/18/62 (ship 
not in port). He was granted leave until 7/1/62, when he reported back on 
board ship. 

A member who completes a period of temporary additional duty of 15 
days or less and returns to his permanent duty station and immediately 
departs on an authorized leave of absence not to exceed 30 days in 
duration would continue in receipt of submarine duty pay. A member 
who is on temporary additional duty ashore for a period of 15 days 
or less can maintain the continuity of his submarine duty status if 
upon the completion of his temporary additional duty he is authorized 
to depart on his leave of absence without first reporting on board 
the vessel. Also, it is our view that a member who departs the sub- 
marine in an authorized leave status not exceeding 30 days, followed 
by a period of temporary additional duty not in excess of 15 days, 
would be considered as being in a submarine duty pay status provided 
the total continuous absence from the submarine did not exceed 45 
days. Based on the foregoing, it appears that in cases (1), (2), and 
(3), the member continued in a submarine duty pay status during his 
absence from the submarine. In case (4), a break in continuity of 
the member’s submarine pay status occurred upon termination of 
20 days’ leave. The actual leave and duty status of the member in 
case (5) during the period between the expiration of his emergency 
leave and the 15-day leave period commencing June 30, 1962, is not 
clear. On the assumption, however, that the leave authorization com- 
mencing June 1, 1962, was for a period of 30 days, the submarine pay 
status would terminate June 30, 1962, at the expiration of the 30 days’ 
leave. In case (6), since the member’s total absence from the sub- 
marine did not exceed 45 days and since the temporary additional 
duty did not exceed 15 days, it appears he continued in a submarine 
duty pay status during his total absence from the submarine. 

In his letter the Assistant Secretary requests that in the event we 
determine the exceptions to have been properly issued that the pay- 
ments made in such cases be passed to credit in the accounts of the 
disbursing officers and that a cut-off date be established after appro- 
priate changes have been made in the regulations. In view of the 
express duty performance requirements of the law and regulations, we 
are without authority to authorize incentive pay to members for 
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periods when they were not in a submarine duty pay status. Accord- 
ingly, except for the Notice of Exception taken in the case of Theodore 
B. Powell, 282 56 28, TM2, USN, mentioned above, we are required to 
continue the exceptions. 


[B-144641] 


Appropriations—A vailability—Contracts—Future Needs 


A 8-year contract for services and supplies not contingent on the issuance of 
orders but to be furnished automatically incident to landings of Government 
aircraft at Wake Island, the cost to be charged to the Department of Defense 
Appropriation Act, 1962, is not a requirements contract which does not obligate 
funds under section 1311, Supplemental Appropriation Act, 1955, 31 U.S.C. 200, 
until orders are issued against the contract and, therefore, the contract is not 
exempt from the statutory prohibitions against obligating the Government in 
advance of appropriations and beyond the extent and availability of the author- 
izing appropriation, accordingly, the 3-year contract exceeding the bona fide 
needs within the fiscal year availability of the appropriation, the Government is 
only bound to the extent of the fiscal year; however, because of the nature of 
the contract it may be completed, but long-term contract authority should be 
requested from Congress if future similiar needs cannot be met on an annual 
basis, with renewal options from year to year. 


To the Secretary of the Air Force, November 30, 1962: 


Reference is made to letter of March 30, 1962, from the Assistant 
Secretary, replying to our letter of February 7, 1962, questioning the 
authority for committing the Government to a contract for services 
and supplies incident to landings of Government aircraft at Wake 
Island for a period extending beyond the end of the fiscal year for 
which the appropriation was made. 

The contract was awarded to Facilities Management Corporation 
for the estimated amount of $6,185,599.32, under Invitation for Bids 
No. 04-687-62-1, issued October 9, 1961, by the Western Transport 
Air Force (MATS). It obligates the contractor to furnish for a 
term of 3 years beginning January 1, 1962, through December 31, 
1964, all labor, equipment, materials and supplies for servicing of such 
aircraft, when required, for billeting of military and civilian Govern- 
ment personnel, passenger and crews, and for performing a number 
of other related services of Air Base management on the Island. The 
contractor commenced performance on January 1, 1962, as required 
by the terms of the contract and we understand that the applicable 
annual appropriation provided for “Operation and Maintenance, De- 
partment of the Air Force” will be charged with the services and sup- 
plies to be furnished thereunder. 

In our letter we questioned the authority of the Air Force to enter 
into the contract extending beyond the single fiscal year period of 
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availability of the appropriation involved and covering a period of 
three fiscal years citing 41 U.S.C. 11 which provides, in effect, that 
contracts cannot be entered into which will continue as binding obli- 
gations beyond the lifetime of the appropriation under which they 
are made. In the reply, it is stated that the contract is classed as a 
requirements contract of the type authorized for use in the military 
departments by paragraph 3-405.5(b), Armed Services Procurement 
Regulation [now 3-409(b)]. That is, the contractor has agreed to 
furnish, on order, the Government’s requirements for supplies and 
services of the type specified in the schedule of the contract. The Air 
Force believes, for reasons hereinafter stated, that this form of con- 
tract is most appropriate for use in the circumstances of this procure- 
ment and that it complies with the terms of 31 U.S.C. 665(a) and 41 
US.C. 11. 


In explanation of the matter, it is stated in the letter as follows: 


* * * In paragraph 27 of the General Provisions, the contract provides: 
“ESTIMATED REQUIREMENTS 

“(a) The quantities of supplies and services which the Government estimates 
that the Government will require at Wake Island per month during the period 
covered by this contract are set forth under Paragraph II. 1. of the Schedule. 
These quantities are estimated only and are not purchased hereby. 

“(b) The Government agrees to vall on the Contractor for all requirements 
for such supplies and services of the Government activity designated in Para- 
graph (a) above. The Contractor agrees to furnish such supplies and services 
when called for by the Government. 

“(c) In the event that the requirements of the Government activity named 
in Paragraph (a) above do not materialize in the estimated quantities specified 
in Paragraph II. 1. of the Schedule, such failure shall not constitute grounds 
for equitable adjustment under this contract.” 


See also Schedule clause N. 1.: 
“ORDERS AND PAYMENT 

“1. The Contracting Officer shall issue orders for services hereunder which 
shall set forth the services to be performed during the period covered by the 
order. The Contractor shall not perform services in excess of the amount 
set forth in each order.” 

Under this language, the only obligation of the Government is to order from 
the contractor such requirements as the Government may have—that is, not 
to deal with another for the filling of the Government’s requirements. The 
Government need not have requirements. Such a situation might occur if no 
funds were made available to the Air Force for this type of service; it might 
occur if the Air Force determined that the services were unnecessary for 
operational or other reasons; it might occur even if the Air Force had funds 
available for this type of services but chose not to expend them for the services 
covered by this contract at this base, so long as the Air Force acted in good 
faith in making such a decision and did not attempt to eliminate the require- 
ment for services from this contractor just for the purpose of obtaining sub- 
stantially the same services from another company. 

As indicated above, the Government does have an obligation under this 
contract, and this obligation is sufficient to meet the essential mutuality re- 
quirement for the existence of a contract. But the obligation is limited; it 
is a negative one, that the Government will not deal with another. It does not 
obligate the Government to procure from the contractor. This commitment 
ean be satisfied without the expenditure of funds and thus needs no 
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appropriation. It obligates no appropriation. Such commitments have not been 
construed as requiring or permitting the recording of an obligation under 
Section 1311, P.L. 663, 83rd Congress, 31 U.S.C. 200, until an order under the 
contract is issued. * * * 


* * * * * * * 


In the specific case of the contract for services at Wake Island, we are 


satisfied that the proper facts are present. The extremely isolated position 
of the facility to be operated, the difficult procurement and logistics problems 
thereby posed for the contractor in terms of equipment, supplies, and personnel, 
and the difficulties of transition of the work from one contractor to another, 
leading to losses in performance and money for both the contractor and the 
Government, weigh heavily for an extended term contract. Each new con- 
tractor must expect and provide for the amortization of substantial starting- 
load and learning costs, more appropriately distributed over a period longer 
than one year. Under a rigid one year contract system, a successful bidder 
in one year may be expected to amortize such costs in full in the first year; 
on subsequent procurements, the in-place contractor has a substantial cost 


advantage over the bidder who must provide anew for such costs, and little 
of this cost advantage may be expected to accrue to the Government. 


Suinmarized, it is the Department’s position that the contract does 
’ Pp } 


not obligate any funds, either for the current fiscal year or for future 
fiscal years; that such funds are not obligated, within the meaning of 
that term as defined in section 1311 of the Supplemental Appropria- 
tion Act, 1955, 68 Stat. 800, 830, 31 U.S.C. 200, unless and until orders 
are issued to the contractor for the furnishing of services and supplies; 
and that the contract does not commit the Government to accept from 


the contractor any services or supplies for a period beyond the current 
fiscal year. It is contended that the sole obligation of the Air Force 
under the contract is limited to ordering its requirements from the 
contractor, that is, not to purchase such requirements elsewhere. In 
further support of the contract there are cited certain decisions of the 
General Accounting Office as a basis for extending the contract in- 
volved beyond the availability of fiscal year appropriations. And, 
the view is expressed that the Department does not regard the limits 
placed on the use of appropriated funds in 31 U.S.C. 665 and 41 id. 
11, to apply to requirements contracts in such a way as to impede 
the use of this form of contract for periods in excess of a year and 
covering more than one fiscal year. 

Consideration of the propriety of the contract in question neces- 
sarily involves the provisions of sections 3732 and 3679, Revised 
Statutes, as amended, and section 1 of the act of July 6, 1949, derived 
from section 3690, Revised Statutes, codified as 41 U.S.C. 11; 31 éd. 
665 (a) ; id. 712a, respectively, in pertinent part as follows: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
fillment * * *, 

No officer or employee of the United States shall make or authorize an 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such oflicer 
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or employee involve the Government in any contract or: other obligation, for 
the payment of money for any purpose, in advance of appropriations made for 
such purpose, unless such contract or obligation is authorized by law. 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year shall only be applied to the payment of expenses properly incurred 


during that year, or to the fulfillment of contracts properly made within that 
year. 


These statutes evidence a plain intent on the part of the Congress 
to prohibit executive officers, unless otherwise authorized by law, from 
making contracts involving the Government in obligations for expendi- 


tures or liabilities beyond those contemplated and authorized for the 


period of availability of and within the amount of the appropriation 
under which they are made; to keep all the departments of the 
Government, in the matter of incurring obligations for expenditures, 
within the limits and purposes of appropriations annually provided 


for conducting their lawful functions, and to prohibit any officer or 


employee of the Government from involving the Government in any 
contract or other obligation for the payment of money for any purpose, 
in advance of appropriations made for such purpose; and to restrict 
the use of annual appropriations to expenditures required for the 
service of the particular fiscal year for which they are made, 

In 21 Op. Atty. Gen. 244, 248, the Attorney General pointed out that 
the object of these statutes was to prevent executive officers from in- 
volving the Government in expenditures or labilities beyond those 
contemplated and authorized by the law-making power. In Wilder 
v. United States, 16 Ct. Cl. 528, 543, the Court of Claims said that 
these statutes restrict in every possible way the expenditures, expenses, 
and liabilities of the Government, so far as executive officers are con- 
cerned, to the specific appropriation for each fiscal year. In Parshall 
v. United States, 147 Fed. 433, 435, the Circuit Court of Appeals for 
the Eighth Circuit, citing sections 3678 (31 U.S.C. 628) and 3679, 
Revised Statutes, stated it to be “the settled and recognized policy of 
Congress to keep all the departments of the Government, in the matter 
of incurring obligations for expenditures, within the appropriations 
annually made for conducting its affairs.” See, also, Sutton v. United 
States, 256 U.S. 575; Leiter v. United States, 271 U.S. 204; Goodyear 
Co. v. United States, 276 U.S. 287; Gay Street Corporation of Balti- 
more, Maryland v. United States, 130 Ct. Cl. 341, 347. 

Here, the contract involves the furnishing of labor, superintendence, 
transportation, equipment, material, and supplies for the performance 
of nonpersonal services incident to the operation and maintenance 
of an air base at Wake Island in support of MATS and other Govern- 
ment aircraft and personnel during the period January 1, 1962, 
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through December 31, 1964. By the terms of the agreement, the con- 
tractor guaranteed to the Air Force, among other things, that it has 
assigned at Wake Island a qualified and competent work force of 
approximately a minimum of 400 specified positions to perform the 
services required under the contract. A part of the consideration for 
the contract is certain unit rates to be paid by the Air Force for the 
various services furnished certain of which are measured by the 
volume of operations. Such payments, it is stated, are made con- 
tingent upon the issuance of orders to the contractor for services and 
supplies as “called for” by the Air Force. 

The authority to make the contract under consideration is derived 
from the appropriation “Operation and Maintenance, Air Force” con- 
tained in the Department of Defense Appropriation Act, 1962, Public 
Law 87-144, approved August 17, 1961, 75 Stat. 365, 369. This appro- 
priation is made available in general terms for necessary expenses for, 
among other things, the operation, maintenance, and administration 
of the Air Force during the fiscal year 1962. In applying the quoted 
statutes dealing with Government contracting, the decisions of the 
courts and the accounting officers have consistently held that contracts 
executed and supported under authority of fiscal year appropriations 
can only be made within the period of their obligation availability and 
must concern a bona fide need arising within such fiscal year availabil- 
ity. See 32 Comp. Gen. 565; 36 id. 683; 37 id. 60; id. 155. Also, such 
decisions hold that contracts entered into under fiscal year appropria- 
tions purporting to bind the Government beyond the fiscal year in- 
volved must be construed as binding upon the Government only to the 
end of the fiscal year; and even where the contract contains an option 
in the Government to renew from year to year to the end of the stated 
term contingent upon the availability of future available appropria- 
tions, affirmative action, in effect making a new contract and comply- 
ing with the advertising requirements, is required in order to exercise 
the Government’s option of renewal. See the Leiter and Goodyear 
cases cited above; 28 Comp. Gen. 553; 29 id. 91; 33 id. 90; 36 id. 683; 
and B-88974 of November 10, 1949, to the Secretary of Agriculture. 
This was the limit of authority of the Air Force to make contracts or 
purchases on behalf of the Government involving the use of this 
appropriation. 

However, by the terms of the contract in question, it was sought to 
obligate the Government to pay for services and supplies, if and when 
ordered from the contractor, to meet not only the needs of the fiscal 
year 1962, but, in case of services and supplies to be ordered and fur- 
nished during the fiscal years 1963, 1964 and 1965, it also was sought 
to make the terms of the contract operative and the liability assumed 
by it binding upon anticipated future appropriations, and without 
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affirmative renewal of the contract under the applicable appropriation 
from which the payments are to be made. 

The Department justifies the continuing liability terms of the con- 
tract on the basis that such liability does not result in appropriation 
obligations within the meaning of section 1311 unless and until orders 
are issued under future available appropriations. Conceding that the 
integrity of the available appropriations would be maintained, there is 
to be considered the fact that the applicable restrictions of the Revised 
Statutes prohibit contractual agreements under fiscal year appropria- 
tions which involve the Government beyond such period of availabil- 
ity not only in appropriation obligations, but any other obligation 
or liability which may arise thereunder and ultimately require the 
expenditure of funds. Also, under the holding of the Leiter case, the 
contract ceases to exist at the end of the fiscal year current at the time 
of its execution and affirmative action is required to renew the con- 
tract. Consequently, it is clear that the contract went beyond the 
authority conferred by the appropriation at the time of its execution 
and, in substance and effect, violates the above-quoted statutes. 

We do not agree with the Department’s position that the contract 
itself creates no obligation of current or future appropriations; that 
it does not obligate the Government to procure from the contractor; 
and that there is no “commitment” thereunder unless (1) funds after 
June 30, 1962, are made available, (2) there is an administrative de- 
termination that a requirement exists, (3) an administrative allocation 
of available funds to meet that requirement is made, and (4) there is 
an affirmative administrative act ordering services under the contract 
to meet such requirement. 

While paragraph 27 of the General Conditions purports to protect 
the Government against liability in the event its “requirements” are 
less than the stated estimates, and to limit its obligations to payment 
for such services and supplies as are “called for,” reference to the 
schedule of items covered by the contract shows that the majority of 
them are automatically required of the contractor whenever a Govern- 
ment aircraft lands at Wake Island. One, item 11, appears to create 
a complete and outright obligation for provisioning and maintenance 
of a large stock of specified supplies and for keeping operational a 
substantial quantity of operating equipment, and although provision 
is made for apportioning the monthly payment for these services in 
the event less than the full month’s services are required, we see no 
provision in the contract for eliminating the requirement except by 
termination of that part of the contract for the convenience of the 
Government. 

In these circumstances, since the services covered by the contract 
are for the most part automatic incidents of the use of the air field, 
their furnishing does not in fact involve any “administrative 
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determination that a requirement exists,” or “an affirmative admin- 
istrative act. ordering services under the contract.” The only deter- 
mination which could eliminate the requirement for services under 
the contract would be a determination to discontinue use of the air 
field, which would seem to be a remote possibility. Hence, we doubt 
that the entire contract is such a “requirements” contract as con- 
templated by ASPR 3-409(b) nor is it similar to any of the “require- 
ments” contracts heretofore considered in our decisions. 

With reference to A-60589, dated July 12, 1935, and other de- 
cisions of our Office cited in the letter to support the propriety of 
the instant contract, our study thereof discloses that the facts and 
circumstances considered therein are dissimilar from those involved 
here, and, therefore, may not be regarded as precedent or controlling 
in this case. We recognize that the statutory restrictions imposed on 
contracts entered into under authority of fiscal year appropriations 
may give rise to difficult procurement problems, with reference to 
activities conducted by the Air Force in isolated areas, and that the 
making of extended term contracts in such areas could produce more 
favorable bid prices to the Government. However, the authority for 
such action is a matter for consideration by the Congress and may not 
be accomplished indirectly by a pattern of contracting which seeks to 
make use of requirements contracts extending beyond the current fiscal 
year to meet such situations. In this connection, see 10 U.S. Code 
2388 authorizing the Secretaries of the Military Departments to con- 
tract for the storage, handling and distribution of liquid fuels for 
5-year periods with options to renew for additional long-term periods. 
Also, see section 202(b) of the Act for International Development of 
1961, approved September 4, 1961, Public Law 87-195, 75 Stat. 426, 
22 U.S.C. 2162(b), authorizing the President to execute long-term 
agreements committing funds to be appropriated, subject only to 
annual appropriation of such funds, and 43 U.S.C. 388, 48 zd 50d, and 
id, 50d-1, authorizing the Secretary of the Interior, under certain 
conditions, to incur obligations for the purchase of materials, supplies, 
and equipment in advance of and in excess of appropriations provided 
for such purposes. 

For the foregoing reasons, it is our view that the contract in ques- 
tion contravenes the requirements of the statutes quoted above. How- 
ever, in view of the circumstances of the award, we will not object 
to completion of the contract term subject to the understanding that 
if the Department’s requirements for this type of service cannot be 
met on an annual basis with renewal options from year to year, specific 
statutory authority for long-term contracts should be requested of the 
Congress. 

The contract AF 04(687)-4 transmitted with the letter of March 
30, is returned herewith. 
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[ B-130640 J 


Pay—Courts-Martial Sentences—Forfeitures—Two or More 
Sentences 


The deferment of the execution of the forfeiture of pay provisions of a second 
court-martial sentence until the expiration of the forfeiture provisions of a 
previous court-martial sentence may be approved by the convening authority 
under Article 71(d) of the Uniform Code of Military Justice, 10 U.S.C. 871(d), 
in the absence of a statutory requirement that two or more sentences of for- 
feiture of pay and allowances run concurrently and, although the deferment is 
not for probationary purposes within the meaning of United States v. May, 
10 USCMA 358, 27 CMR 482, and United States v. Cecil, 10 USCMA 371, 27 CMR 
445, in view of Article 57(a) of the Code, 10 U.S.C. 857(a), providing for appli- 
cation of a forfeiture of pay or allowances on “or after” the date of approval 
of a court-martial sentence, the convening authority may direct that the second 
forfeiture sentence apply when the currently existing sentence has been fully 
executed, however, he may not direct the interruption of the previous sentence 
of forfeiture until the new sentence has been satisfied. 


To the Secretary of Defense, December 3, 1962: 


Reference is made to letter of September 25, 1962, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision as to 
whether the convening authority, when approving the sentence of a 
court-martial including forfeiture of pay (1) may provide in accord- 
ance with regulations that the execution of the forfeitures will be 
deferred until the date upon which the sentence to forfeitures ad- 
judged by a previous court-martial has been fully executed, or (2) 
may provide in accordance with regulations for an interruption of the 
execution of the previous sentence to forfeiture until the new sentence 
to forfeiture has been fully executed. The questions upon which 
decision is requested, and a discussion of the matter, are contained in 
Committee Action No. 309 of the Department of Defense Military 
Pay and Allowance Committee, a copy of which accompanied the 
letter of September 25, 1962. A draft of an implementing Navy 
regulation (an amendment to section 0123, Judge Advocate General 
Manual) is attached to the Committee Action. Such proposed reg- 
ulation would give effect to an affirmative answer to the above ques- 
tions. 

Article 57 of the Uniform Code of Military Justice, 10 U.S.C. 857, 
provides: 

(a) Whenever a sentence of a court-martial as lawfully adjudged and ap- 
proved includes a forfeiture of pay or allowances in addition to confinement not 
suspended, the forfeiture may apply to pay or allowances becoming due on or 
after the date the sentence is approved by the convening authority. No for- 
feiture may extend to any pay or allowances accrued before that date. 

(b) Any period of confinement included in a sentence of a court-martial begins 
to run from the date the sentence is adjudged by the court-martial, but periods 
during which the sentence to confinement is suspended shall be excluded in 
computing the service of the term of confinement. 


(c) All other sentences of courts-martial are effective on the date ordered 
executed. 
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Article 71 of the Uniform Code of Military Justice, 10 U.S.C. 871, 
provides (a) that no court-martial sentence extending to death or 
involving a general or flag officer may be executed until approved by 
the President; (b) that no sentence extending to the dismissal of a 
commissioned officer (other than a general or flag officer), cadet, or 
midshipman may be executed until approved by the Secretary con- 
cerned, or such Under Secretary or Assistant Secretary as may be 
designated by him; and (c) that no sentence which includes, un- 
suspended, a dishonorable or bad-conduct discharge, or confinement 
for 1 year or more, may be executed until affirmed by a board of 
review and, in cases reviewed by it, the Court of Military Appeals. 
That article further provides (d) that all other court-martial sen- 
tences, unless suspended, may be ordered executed by the convening 
authority when approved by him; and that the convening authority 
may suspend the execution of any sentence, except a death sentence. 
Article 14, 10 U.S.C. 814, provides that delivery of an offender to the 
civil authorities, if followed by conviction. in a civil tribunal, inter- 
rupts the execution of the sentence of the court-martial. 

Article 74, 10 U.S.C. 874, reads pertinently as follows: 

(a) The Secretary concerned and, when designated by him, any Under Sec- 
retary, Assistant Secretary, Judge Advocate General, or commanding officer may 
remit or suspend any part or amount of the unexecuted part of any sentence, 


including all uncollected forfeitures other than a sentence approved by the 
President. 


In our decision of May 3, 1957, B-130640, 36 Comp. Gen. 755, we 
held that in computing forfeitures of pay of a member of the Armed 
Forces as the result of two court-martial sentences which overlap, the 
amount specified in each sentence is forfeited only for the particular 
period mentioned in each sentence and that if the total amount of the 
forfeitures during any period the sentences run concurrently exceeds 
the two-thirds limitation provided in Articles 19 and 20 of the Uniform 
Code of Military Justice (10 U.S.C. 819, 820) and paragraph 126h (2) 
of the Manual for Courts-Martial, United States, 1951, only two- 
thirds of the member’s pay is forfeited during such period. We also 
held that, after the concurrent period has expired, pay is forfeited 
under the remaining sentence only at the rate and for the time remain- 
ing in that sentence; that if the sentences overlap to such an extent 
that both cannot be satisfied without exceeding the two-thirds maxi- 
mum which can be forfeited, neither of the periods covered by the 
sentences should be extended for a time sufficient to satisfy both sen- 
tences; but. that applicable provisions of law should be viewed as con- 
templating the exclusion of the time a member is in a nonpay status on 
account of absence without leave, etc., in the computation of a forfeit- 
ure period unless the language used requires a contrary conclusion. 

In the discussion contained in Committee Action No. 309, it is stated 
that in the case of United States v. Harmon (SPCM NCM 61 01320), 
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a board of review in the Office of the Judge Advocate General of the 
Navy upheld the action of the convening authority in deferring ap- 
plication of the forfeiture-of-pay portion of the sentence until ex- 
piration of forfeitures resulting from a previous court-martial. 
Reference is also made to the holding of the Court of Military Appeals 
in the case of United States v. Bryant (12 USCMA 133, 30 CMR 133) 
that the two exceptions found in Articles 14 and 57(b) of the Uni- 
form Code of Military Justice are not exclusive and that regulations 
of the Armed Forces may’ provide for similar interruption of a 
previous court-martial sentence of confinement when the sentence of 
a subsequent court-martial including confinement is ordered executed. 
It is further stated that the opinion of the court points out that it has 
been recognized for over 150 years in the military service that sen- 
tences involving confinement do not run concurrently but are to be 
served consecutively and that the court quotes “Winthrop, Military 
Law and Precedents, 2d ed., 1920 reprint, page 404,” which applies 
the same rule to two sentences including forfeiture as well as two 
sentences including confinement. 

The Committee Action discussion invites attention to the ruling 
in 36 Comp. Gen. 755 that any period during which the member is in 
a nonpay status because of his own misconduct is to be excluded from 
the forfeiture period, and points out that in the situation here in- 
volved the new forfeiture is likewise caused by the member’s own 
misconduct for which the second sentence is adjudged. It is stated 
further that the draft regulation assimilates the situation under two 
sentences including forfeiture to the existing regulations dealing with 
two sentences to confinement as upheld in the Bryant case; and that 
the draft regulation does not use or apply statutory provisions relat- 
ing to suspension since it has been held (citing United States v. May, 
10 USCMA 358, 27 CMR 432, and United States v. Cecil, 10 USCMA 
371, 27 CMR 445) that the law intends that suspension be used only 
for probationary purposes. 36 Comp. Gen. 755 is distinguished on 
the ground that it dealt with a situation unlike that here considered, 
in which two sentences to forfeiture were ordered executed so that the 
periods of forfeiture covered by the sentences overlapped. 

While it appears that, in view of the holdings in the May and Cecil 
cases, the suspension authority contained in Articles 71(d) and 74(a) 
of the Uniform Code of Military Justice may be used only for proba- 
tionary purposes, there is no statutory requirement that two or more 
sentences of forfeiture of pay and allowances must run concurrently. 
Although no probationary purpose is served by merely deferring the 
execution of a sentence of forfeiture, it is our view that the provision 
in Article 57(a) that the forfeiture may apply to pay and allowances 
becoming due on “or after” the date the sentence is approved, permits 
the convening authority to direct that the forfeiture provisions of a 
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sentence shall apply to a period commencing when a currently existing 
sentence of forfeiture has been fully executed. However, we have 
grave doubt that the power of a convening authority should be con- 
sidered to extend to a sentence other than the one it is ordering 
executed. Hence, it is believed that the proposed regulations should 
not include a provision giving the convening authority an alternate 
choice of providing for an interruption of the execution of a previous 
sentence of forfeiture until the new sentence has been fully executed. 
Your questions are answered accordingly. 


[ B-149859 J 


Officers and Employees—Health Insurance—Nondependent Hus- 
band Determinations 


Action by an agency retroactively changing a female employee’s health benefit 
plan for herself and family (Code 202) to the plan for female employee with 
nondependent husband (Code 203) on the basis that the husband who had 
deserted her before she enrolled in the plan was required to be considered as a 
member of the family for purposes of the Federal Employees Health Benefits 
Act of 1959, 5 U.S.C. 3001 note, was proper; therefore, the additional amount 
the Government is required to contribute for a plan for self and family by a 
female employee with nondependent husband (Code 208) must be regarded as 
an erroneous payment on the employee’s behalf and she is obligated to refund the 
overpayment. 


To E. J. Cook, Jr., Department of the Army, December 3, 1962: 


By second indorsement dated September 4, 1962, reference ENGEC- 
FA (7 Aug 62), the Engineer Comptroller forwarded your letter of 
August 7, 1962, reference LMNCF, and enclosures, requesting our 
decision as to the propriety of paying the transmitted voucher propos- 
ing the refund of certain monies withheld from the salary of a female 
employee as additional premiums for her enrollment in a health benefit 
plan under the Federal Employees Health Benefits Act of 1959, Public 
Law 86-382, 73 Stat. 708, 5 U.S.C. 3001 note. 

It appears from your letter and the enclosures that the employee 
initially enrolled in June 1960 for self and family in Enrollment 
Code 202, High Option of the Indemnity Benefit Plan. In October 
1961, your agency informed the employee that since she was a married 
woman with a nondependent husband—employee says husband de- 
serted her prior to the enrollment—her enrollment for self and family 
must be under Code 203 (self and family—female and nondependent 
husband). The total enrollment charge per biweekly pay period 
under both Code 202 and Code 203 is the same, namely, $8.06 ; however, 
the Government’s contribution under Code 202 is-set at $3.12 as against 
$1.82 under Code 203, so that the charge to the employee is $4.94 under 
Code 202 but is $6.24 under Code 203—a difference of $1.30 per pay 
period. Action was taken to change the enrollment code from 202 to 
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203, to adjust the employee’s enrollment charge to the $6.24 rate retro- 
actively to the initial enrollment date, and to collect by salary deduc- 
tions the difference of $1.30 per pay period from that date forward. 
The employee objected to the change on the ground that her husband 
has deserted her and her two minor children and she appealed the 
agency action to the Bureau of Retirement and Insurance, United 
States Civil Service Commission. Upon receiving an adverse decision, 
she further appealed to the Commission’s Board of Appeals and Re- 
view. The Board’s decision of May 15, 1962, is in part as follows: 


The Federal Employees’ Health Benefits Act defines “members of family” 
as including, among others, an employee’s spouse and unmarried children under 
nineteen years of age, and the language used in the Act evidences that a “family” 
is to be considered as a whole and that no recognition is intended to be given to 
part of a family. The Act provides that an employee may enroll in a family 
benefit plan “as an individual or self and family” and that if a nondependent 
husband is a member of the family of a female employee who is enrolled for 
herself and family the contribution of the Government shall be thirty percent 
of the subscription charged. She does not have a choice as to the rates of gov- 
ernment contribution. 

In view of the fact that you are married, and, in the absence of a showing that 
your husband is incapable of self-support by reason of mental or physical disa- 
bility, you are a female employee with a nondependent husband within the mean- 
ing of the Health Benefits Act. When you enrolled for yourself and family, your 
nondependent husband was included as a member of your family. The change 
from Code 202 to Code 203 does not change your enrollment. The purpose of the 
change to Code 203 is to adjust the Government’s contribution toward the cost of 
your enrollment for self and family as required under the law. The action of 
your employing agency in retroactively adjusting the Government’s contribution 
is, in effect, a recovery of an overpayment of salary to you which you must repay 
because it is a debt due the United States. 

The Bureau of Retirement and Insurance informed you that you may change 
your enrollment from self and family to self only if you wish but that such change 
cannot be made retroactively to June 1960. You indicate that you consider this 
position unfair in view of the ruling that the change from Code 202 to Code 203 
must be made retroactively to June 1960. The distinction between these two 
situations should be clear. In the latter case, your enrollment for self and family 
remains the same, the only change being in the Government’s contribution. In 
the former case, the type of enrollment is changed. 

For the reasons stated herein, the Board has concurred in the decision of the 
Bureau of Retirement and Insurance that you may not be enrolled in Enrollment 
Code 202, regular Self and Family; that your agency has authority to change 
your enrollment code from No. 202 to No. 203 and to adjust the Government’s 
contribution toward the cost of your enrollment; and that any change in your 
enrollment from self and family to self only must be made prospectively. The 
Board has therefore affirmed the previous decision. 


We concur in the Board’s conclusion that the husband of a female 
employee must be considered as a member of the family for purposes of 
the Health Benefits Act, 5 U.S.C. 3006(a) (1), regardless of whether 
they are living together; and that the Government’s contribution, as 
provided in paragraph (1) of section 7(a) of the act, must be deter- 
mined accordingly. As indicated above, the biweekly contribution 
of the Government for a female employee enrolled for self and family, 
including a nondependent husband, has been fixed at $1.82 pursuant to 
clause (C) of said paragraph (1). We hold that funds authorized by 
section 7(c) of the act, 5 U.S.C. 3006(c), to be charged with the Gov- 
ernment’s contribution are available in the case of a female employee 
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enrolled for self and family only at the $1.82 rate when, as here, the 
family includes a nondependent husband. Any contribution in excess 
of such rate must be regarded in this case as an erroneous payment in 
the employee’s behalf and she is obligated to refund the overpayment. 

In view of the foregoing conclusions, the subject voucher, which, 
together with the supporting papers, will be retained in our files, may 
not be paid. 


[ B-150020 J 


Contracts—Cost-Plus—Employee Expenses—Retirement Contribu- 
tions 


Under a cost reimbursable contract with the State of Ohio and the City of Co- 
lumbus to develop a civil defense shelter plan in the city, the payments required 
to be made to the Public Employees Retirement System for those employees 
whose services were terminated before they acquired any vested rights in the 
retirement plan are properly reimbursable to the contractor State without deduc- 
tion for prospective retirement credits required by the cost principles incorpo- 
rated in the contract, for while contributions to the employers’ accumulation 
fund for the benefit of the Public Employees Retirement System are mandatory, 
there is no provision for refund to the employer of amounts, paid on account of 
employees who leave their employment; therefore, all retirement contributions 
made are reimbursable under the terms of the contract. 


To the Comptroller, Office of Chief of Engineers, December 4, 
1962: 


Reference is made to your communication dated September 27, 1962, 
transmitting a letter dated September 20 from Mr. W. T. Leonhart, 
Disbursing Officer, requesting our decision of the cost for “Retirement 
credits for nine employees” in the amount of $2,593, under Cost Re- 
imbursable Contract No. CDM-OS-61-39, dated March 9, 1961, be- 
tween the United States and the State of Ohio and City of Columbus, 
covering a survey of the City of Columbus to further the development 
of a shelter plan for such city, and to encourage and assist other com- 
munities in the State to conduct similar fallout surveys. 


It appears that the U.S. Army Audit Agency in a report dated 


August 9, 1962, questioned the amount of $2,593 representing pay- 
ments made by the contractor to the State of Ohio, Public Employees 
Retirement System, for those employees whose services were termi- 
nated prior to their so-called acquisition of any vested rights in the 
retirement plan. It is reported that such costs were questioned in 


accordance with paragraph 601.2h of Contract Cost Principles issued 


by the Office of Civil and Defense Mobilization which were incorpor- 
ated into Article IIT of the contract. 
Article I of the contract provides, in pertinent part, that 





The Contractor in consultation with the Government, shall furnish the neces- 
sary personnel, services of others, facilities and materials and shall use its best 
effort to thoroughly evaluate all the fallout shelter resources located within 
the city limits of the City of Columbus, Ohio (hereinafter referred to as the 
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“Area”) and shall prepare a comprehensive report on this evaluation and 
survey; provided that Federal buildings, and installations, located within the 
area shall not be included in either the evaluation or survey being conducted by 
the Contractor pursuant to this Contract. 


Article III thereof, entitled Reimbursable Costs, provides further : 


For the performance of this Contract, the.-Government shall pay to the Con- 
tractor the cost thereof determined by the Contracting Officer to be allowable 
in accordance with Part III, Office of Civil and Defense Mobilization Contract 
Cost Principles, dated November 17, 1959, and as may be provided for herein. 
It being understood and agreed without limiting the generality of the foregoing, 
the following shall be considered, as allowable items of cost hereunder, including 
limitations thereto, when incurred or paid by the Contractor and when necessary 
and required and used for the performance of the work hereunder: 

A. Direct Costs Including : 

1. Expenditures by the Contractor for the salaries.and wages of professional, 
technical, clerical, skilled and unskilled employees when directly engaged in the 
subject work under this Contract; and the Contractor warrants that the Con- 
tractor’s rates of pay to employees engaged for the purposes of this Contract 
are not in excess of those paid by the Contractor to other employees of the 
Contractor in similar or equivalent positions. 

(a) Included are: State and Federal payroll taxes, social security, allowances 
for vacation, holiday, sick leave, group health, accident, hospital and group life 
insurance plans in accordance with the Contractor’s established practice. 


Article 304(g) of the referred-to Part III of Contract Cost Princi- 
ples, dated November 17, 1950, setting forth examples of items of 
allowable costs, expressly includes— 

(g) Pension and retirement plans in accordance with the interpretation set 
forth in paragraph 601 and group health, accident and life insurance plans * * *. 

The Army Audit Agency report states that the aforementioned 
costs were questioned in accordance with paragraph 601.2h of the 
Contract Cost Principles, which paragraph, in dealing with the subject 
of pension and retirement plans, reads as follows: 


Credits which became available or are foreseeable must be taken into account 
in an equitable manner in determining pension and retirement costs subject to 
apportionment to a civil defense contract. In some instances, this may require 
adjustments to costs in anticipation of the realization of credits. For example, 
such action would normally be appropriate where contractors’ organizations are 
substantially expanded for the performance of civil defense contracts and there 
is a reasonable expectation that, upon completion of the contracts, the services of 
practically all or a large number of the additional employees will be terminated 
with the result that contractors will benefit from contributions made on behalf 


of these employees, because such personnel will not acquire vested rights under 
the terms of the plans. 


The amounts in question appear to have been paid pursuant to the 
requirements of Chapter 145 of the Revised Code of the State of Ohio, 
which creates a pension or retirement plan for all employees of the 
State or of any subdivision or municipality thereof. 

In the absence of any provision for refund to the employer of 
amounts paid on account of employees who leave its employment, 
we are unable to comprehend the suggested applicability of this section 
of the Contract Cost Principles to the payments made to the Public 
Employees Retirement System. The basic question involved is 


whether the payments made by the State or City into the employers’ 
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accumulation fund as required by paragraph 145.23, Chapter 145 of 
the Revised Code of the State of Ohio, are properly reimbursable to 
the Contractor State. Our conclusion must be in the affirmative for 
the following reasons: 

Paragraph 145.51, Chapter 145 of the Revised Code, reads, in per- 
tinent part, as follows: 
Each employer described in division (D) of section 145.01 of the Revised Code, 
shall pay into the employers’ accumulation fund, in such monthly or less frequent 
installments as the public employees retirement board requires an amount 
certified by the board which shall equal the percent of the total compensation, 
earnable by all contributors during the preceding year, which is the sum of the 
normal contribution rate plus the deficiency contribution rate. Ninety days after 
such a billing is submitted, any amounts which remain unpaid shall be subject 


to a penalty for late payment in the amount of five percent. In addition, interest 


on past due amounts and penalties may be charged at the rate of six percent per 
annum. 


We might further point out that in the case of Zhe State ew rel. 
Public Employees Retirement Board, et al. v. Baker, et al., County 
Com’rs of Madison County, et al., 169 Ohio St. 499, 160 N.E. 2d. 262, 
there was presented to the Supreme Court of Ohio the question whether 
a county in the State was required to contribute to the employers’ 
accumulation fund, notwithstanding the fact that no deduction had 
been made from the compensation of the employee for his contribution 
to the Public Employees Retirement System. The court held that it 
was mandatory that the employer pay to the employers’ accumulation 
fund the same rate percent of the compensation of each employee 
member employed by it for normal contribution and for the deficiency 
contribution as the State was required to pay for its employees, and it 
was likewise mandatory that the employer deduct the employee’s con- 
tribution from his salary and pay it into the retirement system, and 
the failure to pay the required contribution of an employer or an em- 
ployee did not affect the obligation for payment of the other. 

Also, more recently, during the year 1961, the Attorney General 
for the State of Ohio, in opinion Nu. 2334, ruled that when an employee 
member of the Public Employees Retirement System qualifies for 
credit for service between January 1, 1935, and the date-he became a 
member of the Retirement System the employer by whom the employee 
was employed at the time the service was rendered must make the 
matching employer payment provided for in paragraph 145.51, regard- 
less of whether or not the employee is employed by such employer at 
the time billing for the payment was made. 

While it appears that an employee may under some circumstances 
withdraw certain amounts paid into the fund, we find no provision 
for withdrawal or refund of any part of the employer’s contribution. 
Such being the case, the contributions thus required are reimbursable 
under the terms of the contract, without deduction for any prospective 
credit such as contemplated by paragraph 601.2h of the applicable 
cost principles. 
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[ B-150071 J 


Transportation— Dependents— Military Personnel—Temporary 
Duty—En Route to Permanent Overseas Station 


The transportation of dependents of members of the uniformed services to 
the temporary duty stations overseas to which the members have been assigned 
incident to an ordered permanent change of overseas station is not provided 
for by 37 U.S.C. 406, and, therefore, there is no authority for the promulgation 
of regulations to permit the travel of dependents to a member’s permanent 
duty station via his temporary duty points, subparagraph (a) limiting the 
transportation of dependents mecident to an ordered permanent change of 
station to the distance from the old to the new permanent station, and the 
exceptions to this general rule in subparagraph (e) applying only to situa- 
tions where orders have not been issued, or have been issued under circum- 


stances precluding their use as authority for the transportation of the member’s 
dependents, 


To the Secretary of the Navy, December 5, 1962: 


Reference is made to a letter dated September 24, 1962, from the 
Under Secretary of the Navy requesting a decision as to whether 
dependents of members of the uniformed services may travel at 
Government expense to temporary stations overseas incident to trans- 
fer of such members to permanent overseas duty stations. The re- 
quest has been assigned PDTATAC Control No. 62-18, by the Per 
Diem, Travel and Transportation Allowance Committee. 

The Under Secretary states that in many instances members of the 
uniformed services are required to perform temporary duty at major 
overseas command headquarters incident to transfer to permanent 
duty stations overseas; that such temporary duty stations often are 
not on the direct route between the old and new permanent duty sta- 
tions and, as a consequence, the dependents of such members may be 
forced to travel over a route which is entirely different from the 
route used by the member, and may arrive at the new permanent duty 
station before or after the arrival of the member. The letter states 
that the separate travel and arrival of members and dependents not 
only results in hardship to the dependents but, in many cases, is 
considered to be not in the best interests of the Government. As 
an example, it is stated that the Department of the Air Force has 
reported that air attaches are diplomatically accredited, and for rea- 
sons of protocol must, in most instances, be accompanied by their 
wives and children upon arrival at the new permanent duty stations. 
The letter further states that it is considered inadvisable for depend- 
ents to travel in certain countries in an unaccompanied status. There- 
fore, the Under Secretary requests our decision as to whether, under 
the provisions of 37 U.S.C. 406, the Joint Travel Regulations may 
be amended to authorize the transportation of dependents at Gov- 
ernment expense to the member’s temporary duty station overseas 
and thence to the permanent duty station at Government expense. 
If there is no legal or other objection to the promulgation of such 
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entitlement, it is proposed to amend the Joint Travel Regulations to 
provide substantially as follows: 


7006 DEPENDENT TRAVEL VIA TEMPORARY DUTY STATIONS 


When permanent change-of-station orders involving assignment to duty outside 
the United States direct temporary duty en route at points outside the United 
States and it is considered in the best interests of the Government that the 
member be accompanied by his dependents, the member is entitled to trans- 
portation for his dependents to the permanent duty station via the temporary 
duty points; provided such travel is authorized or approved by the Secretary 
of the service concerned or his designated representative. 


Pertinent provisions of 37 U.S.C. 406 are as follows: 


(a) A member of the uniformed service who is ordered to make a change 
of permanent station is entitled to transportation in kind for his dependents, 
to reimbursement therefor, or a monetary allowance * * *. 


* * * * * * + 


(e) When orders directing a change of permanent station for the member 
concerned have not been issued, or when they have been issued but cannot 
be used as authority for the transportation of his dependents, baggage, and 
household effects, the Secretaries concerned may authorize the movement of 
dependents, baggage, and household effects and prescribe transportation in 
kind, reimbursement therefor, or a monetary allowance in place thereof, as 
the case may be, as authorized under subsection (a) or (b) of this section. 
This subsection may be used only under unusual or emergency circumstances, 
including those in which— 

(1) the member is performing duty at a place designated by the Secretary 
concerned as being within a zone from which dependents should be evacuated ; 

(2) orders which direct the member’s travel in connection with temporary 
duty do not provide for return to the permanent station or do not specify 
or imply any limit to the period of absence from his permanent station; or 

(3) the member is serving on permanent duty at a station outside the 
United States, in Hawaii or Alaska, or on sea duty. 


Under such provisions transportation of dependents is authorized 
only upon permanent change of station, or under unusual or emer- 
gency circumstances when permanent change of station orders have 
not been issued or when they have been issued but cannot be used 
as authority for the transportation of dependents, 

In decision of April 30, 1958, 37 Comp. Gen. 715, it was held that 
under the limitations of subparagraph (a), quoted above (then codi- 
fied in 87 U.S.C. 253(c)), transportation of dependents of members 
incident to an ordered permanent change of station is limited to the 
distance from the old to the new permanent station and that in the 
absence of further specific statutory provision there is no authority 
for their transportation beyond that limitation. Certain exceptions 
to this general rule are authorized by the quoted provisions of sub- 
paragraph (e) of 37 U.S.C. 406. The provisions of that subpara- 
graph, however, are expressly limited to situations where orders have 
not been issued or where orders have been issued under circumstances 
precluding their use as authority for the transportation of dependents 
and the situations presented in the Under Secretary’s letter apparently 
involve only cases where the orders issued to members provide full 
authority for transporting dependents incident to the ordered 
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permanent change of station. Hence, the provisions of subparagraph 
(e) have no application in the situations presented. 

Accordingly, under present law there is no authority for changing 
the Joint Travel Regulations as proposed. 


[ B-149441 J 


Interest—Advance Payments—As Belonging to United States v. 
Others 


The interest and other accruals earned on grant-in-aid funds received by 
American-sponsored schools‘and libraries abroad from the Department of State 
under the authority in the Mutual Educational and Cultural Exchange Act of 
1961, 22 U.S.C. 2452(a), the Foreign Assistance Act of 1961, 22 U.S.C. 2174(a), 
and the Agricultural Trade Development Act of 1954, 7 U.S.C. 1704(0) (Supp. 
III), accrues to the United States, regardless of whether or not the grant agree- 
ment restricts the use of the funds to specific purposes, or fails to require the 
return of unexpended funds, the statutes authorizing the programs evidencing 
no intent to provide unqualified or unconditional grants or gifts and, therefore, 
the interest earned on the grant-in-aid funds are receipts inuring to the benefit 
of the United States, which under section 3617, Revised Statutes, 31 U.S.C. 484, 
are for deposit to the credit of Miscellaneous Receipts. 


Funds—Federal Grants, Etc., to Other Than States—Administra- 
tive v. Statutory 


The election by the Department of State to provide the financial assistance 
authorized to be made to American-sponsored schools or libraries abroad in the 
form of grants-in-aid does not make the grants unconditional where the legis- 
lation authorizing the programs evidences no such intent, the grant-in-aid tech- 
nique only freeing the funds from the statutory restrictions applying to appro- 
priated moneys and not affecting the reversionary interest of the United States 
in the unencumbered balances of the grants, including improperly applied 
funds and, although the interest or other accruals earned on granted funds need 
not be recovered, in the future when necessary to provide funds in amounts 
that permit deposit and the accrual of interest, the aid agreements should pro- 
vide for the payment to the United States of the interest earned on funds. 


Funds—Endowment—Establishment 


In the absence of specific authority the funds made available through the medium 
of the financial assistance programs provided for American-sponsored schools 
abroad under the authority of the Mutual Educational and Cultural Exchange 
Act of 1961, 22 U.S.C. 2452(a), the Foreign Assistance Act of 1961, 22 U.S.C. 
2174(a), and the Agricultural Trade Development and Assistance Act of 1954, 
7 U.S.C. 1704(0) (Supp. III), may not be used to establish permanent endow- 
ment funds for investment, the interest to be used for the support of the schools, 
and the use of the endowment method of financing constituting an innovation 
in the methods generally authorized by Congress for the financial transactions 
of the United States, the adoption of the endowment funding procedure requires 
specific legislative authority. 


To the Secretary of State, December 6, 1962: 


Reference is made to letter of July 13, 1962, from the Deputy Under 
Secretary for Administration, requesting our decision as to the dis- 
position of interest and other accruals earned on funds granted by the 
Department of State as assistance to American-sponsored schools 
abroad under authority of the following statutes. 


722-809 O-64—21 
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Sections 102 (a) and (b)(3) of the Mutual Educational and Cul- 
tural Exchange Act of 1961, Public Law 87-256, approved Septem- 
ber 21, 1961, 75 Stat. 527, 528, 22 U.S.C. 2452 (a) and (b) (3), which 
provide that “The President is authorized * * * to provide, by grant, 
contract, or otherwise, for * * * (3) assistance in the establishment, 
expansion, maintenance, and operation of schools and institutions of 
learning abroad, founded, operated, or sponsored by citizens or non- 
profit institutions of the United States, including such schools and 
institutions serving as demonstration centers for methods and prac- 
tices employed in the United States.” 

Section 214(a) of the Foreign Assistance Act of 1961, Public Law 
87-195, approved September 4, 1961, 75 Stat. 428, 22 U.S.C. 2174(a), 
which provides that 

The President is authorized to use, in addition to other funds available for 
such purposes, funds made available for the purposes of section 211 for assist- 
ance, on such terms and conditions as he may specify, to schools and libraries 
outside the United States founded or sponsored by United States citizens and 


serving as study and demonstration centers for ideas and practices of the United 
States. 


Section 104(0) of the Agricultural Trade Development and Assist- 
ance Act of 1954, as amended, 72 Stat. 1791, 7 U.S.C. 1704(0) (Supp. 
IIT), which provides, in part, that 

* * * the President may use or enter into agreements * * * to use the foreign 
currencies * * * which accrue under this subchapter * * *. For providing 
assistance, in such amounts as may be specified from time to time in appropria- 
tion acts, by grant or otherwise, in the expansion or operation in foreign countries 
of established schools, colleges, or universities founded or sponsored by citizens 
of the United States, for the purpose of enabling such educational institutions 


to carry on programs of vocational, professional, scientific, technological, or 
general education. 


The appropriations provided for carrying out the program of aid 
to American-sponsored schools abroad during the current fiscal year 
are contained in the Department of State Appropriation Act, 1963, 
Public Law 87-843, approved October 18, 1962, 76 Stat. 1080, 1084, 
and Title I of the Foreign Aid and Related Agencies Appropriation 
Act, 1963, Public Law 87-872, approved October 23, 1962, 76 Stat. 
1163. ; 

The Deputy Under Secretary refers to our decision to the Secretary 
of Agriculture of August 9, 1960, B—143175, reported at 40 Comp. Gen. 
§1, and states that the Department is of the opinion that the conclusion 
reached therein should not be applied to its program of aid to 
American-sponsored schools abroad. In that decision it was held to the 
effect that interest on foreign currencies deposited in foreign banks 
which is earned between the time the Department of Agriculture ad- 
vances cash to agricultural cooperative groups or associations, under 
the terms of section 104 of the Agricultural Trade Development and 
Assistance Act of 1954, as amended, 7 U.S.C. 1704, and the time the 
cooperators actually use the advances may not be used for section 
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104(a) (7 U.S.C. 1704(a)) purposes, namely, to help develop new mar- 
kets for United States agricultural commodities, but must be regarded 
as receipts for the benefit of the United States, which under section 
3617, Revised Statutes, 31 U.S.C. 484, are required to be deposited in 
the Treasury as miscellaneous receipts. 

In support of the Department’s position it is pointed out that the 
cooperative agreements considered in 40 Comp. Gen. 81 provided that 
the Government funds could be used by the recipients only for certain 
specified purposes and that any unexpended balance had to be returned 
to the Government; also, that the conclusion reached apparently was 
based upon the premise that the recipients were holding the funds in 
irust for the Government during the period preceding their expendi- 
ture for the purposes for which advanced. The view is expressed that 
the authorities contained in the cited enabling statutes are broad 
enough to permit the Department to make an unrestricted grant of 
funds to such schools, and that these authorities merely authorize 
assistance to the schools themselves without specifying the purposes 
for which funds may be granted, such as teachers’ salaries, scholar- 
ships, buildings, or books and equipment. 

To further support the view that the decision is inapplicable to 
the present situation, it is observed that the Secretary of Agriculture, 
in granting funds to cooperatives to help develop new markets for 
United States agricultural commodities, utilized the services of such 
agencies to carry out a program which his Department could have 
carried out directly. In contrast, it is explained that the Secretary of 
State is not authorized under the cited enabling statutes to build, 
operate or maintain schools abroad to provide education for foreigners 
or Americans, or to demonstrate American educational ideas, methods 
and practices abroad. The authority of the Department of State under 
these statutes is simply to render assistance to American-sponsored 
schools abroad to enable them to carry out their own programs. Con- 
sequently, it is contended that the assistance authorized to be rendered 
by the Department is a true grant authority, and a grant under it 
should not be regarded for any purpose as a contract to procure or 
utilize the grantee’s services or facilities for a Government program. 

Proceeding further, the Deputy Under Secretary states that con- 
sideration has also been given to the possibility of making grants to 
American-sponsored schools abroad for the purpose of establishing 
endowment funds for certain of the schools and that the grants would 
be ineffective if the grantee could not keep the earnings from the fund. 
It is suggested that grants of foreign currency could be justified for 
this purpose in certain countries and situations. 

As an additional point presented for consideration, it is noted that 
even the grants heretofore made, which have been restricted to 
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specified uses, have financed large permanent additions to the capital 
assets of the grantees, and that such additional assets have resulted in 
increased enrollment and income. ‘The view is expressed that it has 
never been contended that the Government has any rights or interest 
in the assets financed by Government funds, or in the income resulting 
therefrom. 

On the basis of the foregoing facts presented, our decision is re- 
quested whether the Department of State must require payment to 
the Government of interest earned on funds granted as assistance to 
American-sponsored schools abroad pursuant to the cited enabling 
statutes (1) in cases in which the grant document specifies that the 
funds granted shall be used to finance some particular project or ac- 
tivity of the grantee, such as building construction, teachers’ salaries, 
etc., and requires the return of any funds not so used, (2) in cases in 
which the grant document fails to specify the uses to which the funds 
granted shall be put, or fails to require the return of unexpended funds, 
and (3) in cases in which the grant document specifies that the funds 
granted shall be invested and used as an endowment. 

The decision reported at 40 Comp. Gen. 81, which is suggested to be 
inapplicable to the program of aid to American-sponsored schools 
abroad did not involve a statutory grant of funds. However, there 
was applied to the facts of that case, and correctly so, the rule uni- 
formly followed by the accounting officers with respect to the disposi- 
tion of interest earned on payments made by the United States to 
States and other public or private agencies as grants-in-aid. That is, 
that interest earned on funds so granted by the United States, as a 
result of deposit in banks and delay in using the funds for the purposes 
for which granted, inures to the benefit of the United States rather 
than to the grantee and under the terms of section 3617, Revised 
Statutes, 31 U.S.C. 484, should be accounted for and deposited in the 
Treasury as miscellaneous receipts. See 24 Comp. Dec. 403; 1 Comp. 
Gen. 652; 2 id. 684; 3 id. 956 ; 20 id. 610. 

By the terms of the statutes quoted above, the Department of State 
is authorized, pursuant to authority delegated by the President and 
within the limits of available appropriations, to provide financial as- 
sistance in the establishment, expansion, maintenance and operation of 
schools, libraries and institutions of learning abroad founded, op- 
erated, or sponsored by citizens or nonprofit institutions of the United 
States. The statutes authorize the Department to provide such as- 
sistance under such terms and conditions as it may specify by methods 
of grant, contract or otherwise. In the administration of this pro- 
gram, it has been the practice of the Department to enter into agree- 
ments with the schools that meet the criteria established by the 
Department for qualifying for financial assistance, under which there 
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is agreed to be made in dollars or in foreign currency a grant-in-aid 
for use in accordance with and subject to the terms and conditions 
contained therein. An outline of the criteria applied by the Depart- 
ment in determining eligibility for such assistance is set forth on 
pages 322-324 of the House Hearings on the Mutual Educational and 
Cultural Exchange Act of 1961, and in briefer form on page 6 of House 
Report No. 1094, 87th Congress, on said act. 

The term “grant” as used in the statutes is subject to a variety of 
meanings, viz, contribution, gratuity, gift, method of payment or pro- 
curement. See 38 C.J.S. 1066-1068, Craig v. Mercy Hospital, 45 So. 
2d 809. Consequently, the meaning of this term as used in the statutes 
quoted above is to be determined from its connection and the manner 
of its use. 

There can be no doubt that only the Congress is legally empowered 
to give away the property or money of the United States, and that 
when it makes grants of funds to the States and other public or 
private agencies it has a right to designate the purpose thereof and 
to surround the grant by such conditions as it chooses to impose. State 
of Indiana v. Ewing, 99 F. Supp. 734, cause remanded 195 F. 2d 556. 
Thus, the primary question for determination is whether the Congress, 
in providing for a program of financial assistance to American- 
sponsored schools abroad, intended that grants-in-aid made in imple- 
mentation thereof constitute unqualified or unconditional grants or 
gifts as appears to be contended by the Department. 

There appears nothing in the language of the enabling legislation 
quoted above, nor has there been brought to attention anything in the 
legislative histories thereof or elsewhere, which would denote that 
the Congress made or authorized an unqualified or unconditional grant 
or gift to American-sponsored schools abroad in substance or in fact. 
When the Congress intends to make such a grant or gift, it has no 
difficulty in using the necessary language. See, for example, the 
provisions of 16 U.S.C. 500 directing that 25 percent of the moneys 
received from the national forests be paid by the Secretary of the 
Treasury to the State in which the nationai forest is situated, to be 
expended as the State legislature may prescribe for the benefit of the 
public schools and public roads of the county or counties in which the 
national forest is situated. In considering this law, the United States 
Supreme Court held in the case of King County v. Seattle School Dist., 
263 U.S. 361, 364, that “When turned over to the State, the money be- 
longs to it absolutely. There is no limitation upon the power of the 
legislature to prescribe how the expenditures shall be made for the 
purposes stated, though, by the act of Congress, ‘there is a sacred 
obligation imposed on its public faith. * * * Congress alone can 
inquire into the manner of its execution by the State.” 
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On the other hand, it is clear that the funds made available to 
carry out the program of financial assistance involved here, namely, 
the establishment, expansion, maintenance and operation of schools, 
libraries and institutions of learning abroad, founded, operated, or 
sponsored by citizens or nonprofit institutions are for use only for 
these specified purposes. While the law vests in the Department broad 
discretion in the administration of the program, including authority 
to make payments to the schools by various methods such as grant, con- 
tract or otherwise, it does not follow that the election by the Depart- 
ment to provide the financial assistance in the form of grants-in-aid 
operates to change the relationship between the United States and the 
grantee in respect of the purposes and conditions of the moneys 
granted. The benefit resulting from the use of the grant-in-aid tech- 
nique merely extends to making the funds, while under the control 
of the grantee, free from the statutory restrictions generally appli- 
cable to the expenditure of appropriated moneys by the departments 
and establishments of the Government. ‘See 17 Comp. Gen. 593; 25 
id. 868 ; 28 id. 54; 37 id. 85. 

It is our view that these grants-in-aid are not statutory uncon- 
ditional grants or gifts and may not be so made by administrative 
action. The offeree is free to accept or reject the grant. The ac- 
ceptance of the grant creates a contract between the United States 
and the grantee under which the moneys paid over to the grantee, while 
assets in the hands of the grantee, are charged with the obligation to 


be used for the purposes and subject to the conditions of the grant. 
Clearly, the United States has a réversionary interest in the unen- 
cumbered balances of such grants, including any funds improperly 


applied. It is the responsibility of the Department for seeing that 
the grant funds are applied to the purposes and objects for which made, 


whether the grant is made for specific objects of expenditure such as 
teachers’ salaries, books, equipment, etc., or for the general support 
of the school. 

In a decision reported at 1 Comp. Gen. 652, relative to providing 


Federal aid to the States for the promotion of the welfare and hygiene 
of maternity and infancy, it was held, in substance, that the statute 
providing for such aid does not contemplate that the States shall profit 


by the statute otherwise than in the manner and to the extent specif- 


ically provided for by law. Further, that the statute does not con- 


template that the moneys shall be held by the States and bear interest, 
but shall be promptly applied to the purpose for which furnished, and 
the moneys should not be furnished in amounts necessarily resulting in 


large sums being held, and thus bear interest, but where in the ordinary 
procedure of moneys being placed in a depositary interest is obtained, 
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any interest accruing while the moneys are so held by the States inures 
to the benefit of the United States. This decision, together with others, 
was cited in the decision 40 Comp. Gen. 81. 

The situation considered herein may be said to be so similar to 
that considered in the decision, 1 Comp. Gen, 652, as to warrant a 
similar conclusion—that is—that interest earned on funds provided as 
grants-in-aid to American-sponsored schools abroad under the enabling 
and appropriation statutes referred to above is interest accruing to 
the United States rather than to the grantee and, therefore, regardless 
of whether it is specifically so provided in the grant agreement should 
be accounted for and deposited in the Treasury as miscellaneous re- 


ceipts under section 3617, Revised Statutes, 31 U.S.C. 484. Accord- 


ingly, the first and second questions presented are answered in the 
affirmative. Regarding the second question, we believe it to be clear 
from our views expressed above, that your Department is not author- 


ized under existing law to make ah unqualified grant or gift of funds 


to American-sponsored schools abroad or to fail to require the return 
of unexpended grant funds. 

However, in view of the circumstances involved here, we will not 
require recovery of the interest or other accruals heretofore earned 
on grant-in-aid funds provided under agreements which either au- 


thorized such interest to be used by the grantee or failed to provide 
for payment thereof to the United States. We suggest, however, that 


the matter of providing such funds in amounts which permit the 
deposit and accrual of interest be examined and limited to special 
situations, in which case specific provision should be made in the 
agreement for payment of the interest earned to the United States. 


The third question presented relative to the disposition of interest 
earned on endowment funds proposed to be established through the 
medium of grants-in-aid for certain schools is in an altogether dif- 
ferent category. This proposition apparently is based on the belief 
that the authority to provide financial assistance to the schools by 


grants, contracts, or otherwise includes authority to establish endow- 
ment funds by grants-in-aid as a permanent fund to be invested and 
the interest or other income of which is to be used for support of the 


schools. We find nothing in the language of the enabling legisla- 
tion quoted above or in its legislative histories to support this proposi- 
tion. In view of the fact that it constitutes an innovation in the 


methods generally authorized by the Congress with respect to the 
financial transactions of the United States, we feel that the matter 


should be submitted to the Congress for specific legislative authority, 
if it be planned to adopt this funding procedure. 
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[ B-150096 J 


Coast Guard—Commissioned Personnel—Detailed to Foreign As- 
sistance Programs—dAuthority 


The assignment of commissioned officer personnel of the United States Coast 
Guard to aid the Indonesian Government under reimbursable agreements with 
the Agency for International Development pursuant to section 632(b) of the 
Foreign Assistance Act of 1961, 22 U.S.C. 2892(b) (Supp. III), is permissible 
under section 625(d) (1), 22 U.S.C. 2385(d) (1) (Supp. III), of the act, which 
provides for the assignment of officers or employees of the United States to 
perform functions outside the United States, the phrase “officers and em- 
ployees” as defined in section 644(j) including members of the Armed Forces 
and the term “Armed Forces” of the United States in section 644(b) meaning 
the Army, Navy, Air Force, Marine Corps, and Coast Guard; therefore, section 
633(c) of the act, removing the dual office restrictions of 10 U.S.C. 3544(b) 
and 8544(b), the assignment of commissioned officers of the Coast Guard, as 
well as other members of the Armed Forces, to positions under the Foreign 
Assistance Act of 1961 is authorized. 


Military Personnel—Retired—Reemployment—Foreign Assistance 
Programs 


The reemployment of retired personnel as experts or consultants under the 
Foreign Assistance Act of 1961 is permissible, section 626(b) of the act, 22 
U.S.C. 2386(b) (Supp. III), authorizing the exemption of retired military 
officers or civilian employees from any law limiting their reemployment, or 
governing the simultaneous receipt of compensation and retired pay or annuities, 
and section 626(c), 22 U.S.C. 2386(c) (Supp. III), removing retired officers 
of any of the services mentioned in the Career Compensation Act of 1949, as 
amended, from the dual office restrictions of 5 U.S.C. 62, however, the com- 
pensation of such retired officers is subject to the dual compensation provisions 
of 5 U.S.C. 59a. 


Coast Guard—Commissioned Personnel—Detailed to Foreign As- 
sistance Programs—Compensation 


Members of the Armed Forces assigned to perform functions outside the 
United States under section 625(d)(1) of the Foreign Assistance Act of 1961, 
22 U.S.C. 2385(d) (Supp. III), which authorizes compensation, allowances, and 
benefits to assigned personnel at the rates provided for the Foreign Service 
Reserve and Staff by the Foreign Service Act of 1946, as amended, 22 U.S.C. 
801, et seq., may only be paid in accordance with section 625(d)(1) of the 
1961 act in the absence of statutory exemption to the extra allowance restric- 
tions of 5 U.S.C. 70; therefore, the right of commissioned personnel of the 
United States Coast Guard assigned to programs under the Foreign Assistance 
Act to their pay and allowances is suspended during the period of the assign- 
ment and they may only receive the compensation, allowances;- and benefits 
prescribed for the Foreign Service Reserve and Staff. 


Coast Guard—Commissioned Personnel—Service Credits—Civilian 
Service 


Although a member of the Armed Forces when assigned to duty outside the 
United States under section 625(d)(1) of the Foreign Assistance Act of 1961, 
22 U.S.C. 2385(d) (Supp. IIL), is entitled only to the compensation, allowances, 
and benefits prescribed for the Foreign Service Reserve and Staff by the Foreign 
Service Act of 1946, the suspension of his active duty military pay and allowances 
during the period of the assignment does not terminate his membership in the 
Armed Forces of the United States, and such period is creditable for subsequent 
computation of military pay when the officer resumes a pay status under the 
Career Compensation Act of 1949, as amended, and, therefore, the period of 
assignment of Coast Guard officers serving under Foreign Assistance Act pro- 
granis is creditable for qualification for retirement under 14 U.S.C. 231 and 232. 
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Details—Military Personnel—Foreign Assistance Programs—Dis- 
ability During Detail 

When a member of the Armed Forces who while assigned to duty outside the 
United States under section 625(d) (1) of the Foreign Assistance Act of 1961, 
22 U.S.C. 2385(d) (Supp. III), becomes physically disabled, he is entitled to dis- 
ability retired pay under 10 U.S.C., Chapter 61, notwithstanding that during the 
period of the assignment he is not in receipt of “basic pay” as the term is used 
in the chapter, the member’s active service status remaining unchanged, and 
except for section 625(d) (1) of the 1961 act prescribing the compensation, allow- 
ances, and benefits provided for the Foreign Service Reserve and Staff by the 
Foreign Service Act of 1946, during the period of the assignment, he would have 
been entitled to military pay and allowances, and the legislative history of the 
Foreign Assistance Act of 1961 evidencing no contrary intent, there is no require- 
ment to deny disability retirement privileges to commissioned officer personnel 
of the Coast Guard because their compensation while assigned to duty under the 
act is not denominated “basic pay.” 


Coast Guard—Commissioned Personnel—Detailed to Foreign As- 
sistance Programs—Retirement 


A commissioned officer of the United States Coast Guard who during a period of 
assignment outside the United States under section 625(d)(1) of the Foreign 
Assistance Act of 1961, 22 U.S.C. 2385(d) (Supp. III), which requires payment of 
compensation, allowances, and benefits at rates provided for the Foreign Service 
Reserve and Staff by the Foreign Service Act of 1946, as amended, completed 20 
years of active service, at least 10 years of which was active commissioned 
service, prior to the assignment is eligible for retirement under 14 U.S.C. 232 
while assigned to the program, the suspension of the military pay and allow- 
ances for the period of assignment during which the officer was paid in accord- 
ance with section 625(d) (1) of the 1961 act not terminating his “active duty” 
status as a member of the Armed Forces. 


To the Secretary of the Treasury, December 7, 1962: 


Reference is made to letter of October 9, 1962, from the Acting 
Assistant Secretary of the Treasury, requesting decision on several 
questions pertaining to the active duty and retired pay status of com- 
missioned officer personnel of the United States Coast Guard who have 
been, or may be, assigned or detailed under authority of the Foreign 
Assistance Act of 1961, Public Law 87-195, 75 Stat. 424-463, 22 
U.S.C. 2151-2406 (Supp. IIT), to assist the Indonesian Government 
in establishing navigational aids and maritime communications in 
that country. 

The letter of October 9, 1962, and the several enclosures received 
therewith, disclose that on July 9, 1962, you consented to the request 
of the Administrator, Agency for International Development, Depart- 
ment of State, submitted under authority of section 632(b) of the 1961 
act, 75 Stat, 453, 22 U.S.C. 2392(b) (Supp. III), “to enter into an 
understanding with the U.S. Coast Guard to furnish the required 
assistance on a reimbursable financing basis.” It further appears from 
the enclosures. (under the heading “ADMINISTRATIVE AR- 
RANGEMENTS” in ANNEX A) that the Coast Guard “will deter- 
mine the grades of positions for all personnel on its rolls and will 
administer its personnel, including annual and sick leave, in accord- 
ance with USCG procedures” and that— 
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The provisions of Section 625(d) (1) of the Foreign Assistance Act of 1961, as 
amended, are hereby made applicable to personnel of USCG serving overseas 
under AID service agreements or on detail. Accordingly, pay, allowances, differ- 
entials, travel, leave, housing, and other benefits and arrangements under the 
Foreign Service Act and regulations are applicable except as modified or limited 
by AID administrative regulations or by law or regulation affecting military 
personnel. [Italics supplied.] 


It is noted that the italicized phrase “or by law or regulation affect- 
ing military personnel” has been lined out. In any event, it is further 
provided that such provisions “will apply from date of detachment 
from last permanent duty station and will terminate upon reporting 
to next permanent duty station after completion of tour of duty in 
connection with this project.” 

The administrative arrangements also provide that the Coast Guard 
will authorize and pay to personnel on its payroll “basic salaries, 
foreign post differentials, and separation and transfer allowances, 
when applicable” and that AID will pay directly to Coast Guard per- 
sonnel “such other allowances and reimbursements as may be most 
readily paid in local currency (e.g., allowance for local travel, post 
allowance, quarters allowance, education allowance, etc.).” Under 
the heading “BUDGET AND FINANCE?” it is provided that the 
Coast Guard and AID “will jointly develop annually a budget” and 
on the basis of such budgets, “AID will authorize USCG to incur ex- 
penses and USCG will bill AID quarterly for reimbursement of such 
expenses.” 

The request of the Administrator, Agency for International De- 
velopment, was presented to you under authority of subsection (b) 
of section 632 of the 1961 act which provides that any officer of the 
United States Government carrying out functions under the act “may 
utilize the services (including defense services) and facilities of * * * 
any agency of the United States Government as the President shall 
direct, or with the consent of the head of such agency * * *.” 

Section 632, 22 U.S.C. 2392 (Supp. ITI), in general, governs the al- 
location of funds made available for carrying out the purposes of the 
act and provides for reimbursement among agencies. In that con- 
nection, subsection (d) of section 632, 75 Stat. 454, 22 U.S.C. 2392(d) 
(Supp. ITI), insofar as herein applicable, directs that “reimbursement 
shall be made to any United States Government agency, from funds 
available for use under part II, for any assistance furnished under 
part II from, by, or through such agency.” Subsection (d) further 
provides that “Such reimbursement shall be in an amount equal to 
the value (as defined in section 644(m)) of the defense articles or 
of the defense services (other than salaries of members of the Armed 
Forces of the United States), or other assistance furnished, plus 
expenses arising from or incident to operations under part II.” 
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Under the “ADMINISTRATIVE ARRANGEMENTS” in 
ANNEX A, previously quoted, the provisions of section 625(d) (1) 
of the 1961 act, 22 U.S.C. 2385(d) (1) (Supp. 111), are made appli- 
cable to personnel of the United States Coast Guard serving over- 
seas under AID services agreements or on detail. Section 625 of the 
act, 22 U.S.C, 2385 (Supp. III), governs the employment of person- 
nel and subsection (d), 75 Stat. 450, 22 U.S.C. 2385(d) (Supp. IIT), 
is as follows: 


(d) For the purpose of performing functions under this Act outside the 
United States the President may— 

(1) employ or assign persons, or authorize the employment or assignment 
of officers or employees by agencies of the United States Government, who shall 
receive compensation at any of the rates provided for the Foreign Service 
Reserve and Staff by the Foreign Service Act of 1946, as amended (22 U.S.C. 
801 et seq.), together with allowances and benefits thereunder; and persons 
so employed or assigned shall be entitled, except to the extent that the President 
may specify otherwise in cases in which the period of employment or assign- 
ment exceeds thirty months, to the same benefits as are provided by section 528 
of that Act for persons appointed to the Foreign Service Reserve, and the pro- 
visions of section 1005 of that Act shall apply in the case of such persons, 
except that policymaking officials shall not be subject to that part of section 
1005 of that Act which prohibits political tests ; and 

(2) utilize such authority, including authority to appoint and assign per- 
sonnel for the duration of operations under this Act, contained in the Foreign 
Service Act of 1946, as amended, as the President deems necessary to carry 
out functions under this Act; and such provisions of the Foreign Service Act 
of 1946, as amended, as the President deems appropriate shall apply to person- 
nel appointed or assigned under this paragraph, including in all cases the pro- 
visions of section 528 of that Act: Provided, however, That the President may 
by regulation make exceptions to the application of section 528 in cases in 
which the period of the appointment or assignment exceeds thirty months: 
Provided, further, That Foreign Service Reserve officers appointed or assigned 
pursuant to this paragraph shall receive within-class salary increases in ac- 
cordance with such regulations as the President may prescribe. [Italics 
supplied. ] 


The phrase “officers or employees” as used in section 625(d) (1) 
includes “members of the Armed Forces of the United States Govern- 
ment”—see section 644(j), 75 Stat. 462, 22 U.S.C. 2403(j) (Supp. 
IIT)—and the term “Armed Forces” of the United States means the 
Army, Navy, Air Force, Marine Corps, and Coast Guard. See section 
644(b), 75 Stat. 461, 22 U.S.C. 2403(b) (Supp. III). Therefore, the 
assignment of commissioned officer personnel of the United States 
Coast Guard for the purpose of performing functions outside the 
United States under the Foreign Assistance Act of 1961 appears per- 
missible under section 625(d)(1), which section expressly provides 
(1) that such personnel “shall receive compensation” at any of the 
rates provided for the Foreign Service Reserve and Staff by the For- 
eign Service Act of 1946, as amended, together with allowances and 
benefits thereunder, and (2) be entitled to the reinstatement benefits 
prescribed in section 528 of that act, 22 U.S.C. 928, unless otherwise 
specified by the President in cases where the assignment exceeds thirty 
months, 
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In view of the language of section 625(d) (1), quoted above, you 
have submitted the following questions: 

1. Is the commissioned officer assigned to this program entitled to receive 
compensation at a rate provided for Foreign Service Reserve and Staff by the 
Foreign Service Act of 1946, as amended (22 USC 801, et seq.), together with 
allowances and benefits thereunder as set forth in Section 625(d) (1) of Public 
Law 87-195? 

2. If the answer to question 1 is in the affirmative, would the period be credit- 
able for subsequent computation of military pay when the officer resumes pay 
under the Career Compensation Act of 1949, as amended? 

8. If the answer to question 1 is in the affirmative, would the period be credit- 
able for qualification for retirement under the provisions of 14 USC 231 and 232? 

4. If the answer to question 1 is in the affirmative, and while assigned to the 
AID Program the officer becomes physically disabled, would he be entitled to 
disability retired pay under the provisions of Chapter 61 of Title 10, U.S. Code? 

5. If the answer to question 1 is in the affirmative, and the officer had completed 
20 years active service, at least 10 years of which having been active commis- 
sioned service, prior to his assignment to the AID Program, would he be eligible 
for retirement pursuant to 14 USC 232 while assigned to the Program? 


Under section 503 of the Foreign Assistance Act of 1961, 75 Stat. 
435, 22 U.S.C. 2311 (Supp. IIT), the President is authorized to furnish 
military assistance (part II of the act) on such terms and conditions 
as he may determine to any friendly country or international organiza- 
tion by— 


(d) assigning or detailing members of the Armed Forces of the United States 
and other personnel of the Department of Defense to perform duties of a non- 
combatant nature, including those related to training or advice. 


This specific statutory authorization, when viewed together with 
the provisions of section 633(c), 75 Stat. 455, 22 U.S.C. 2393(c) (Supp. 
III), removing the dual office restrictions of 10 U.S.C. 3544(b) and 
8544(b) as to commissioned officers of the Regular Army and Regular 
Air Force, respectively, and the definition of the phrase “officer or 
employee” in section 644(j), as including members of the Armed 
Forces of the United States Government, discloses a Congressional 
intent to authorize the detail or assignment of members of the Armed 
Forces to certain positions under the Foreign Assistance Act of 1961. 

In the case of retired personnel employed as experts or consultants, 
specific provision is found in section 626(b), 75 Stat. 451, 22 U.S.C. 
2386(b) (Supp. IIT), to exempt such persons from any law limiting 
the reemployment of retired officers or employees or governing the 
simultaneous receipt of compensation and retired pay or annuities. In 
section 626(c), 22 U.S.C. 2386(c) (Supp. IIT), it is provided that, not- 
withstanding the provisions of 5 U.S.C. 62 (dual office restrictions), 
any retired officer of any of the services mentioned in the Career 
Compensation Act of 1949, as amended, 37 U.S.C. 231 note, may hold 
any office or appointment under the Foreign Assistance Act of 1961, 
but the compensation of any such retired officer shall be subject to the 
dual compensation provisions of 5 U.S.C. 59a (section 212 of the act of 
June 30, 1932, 47 Stat. 406, as amended). 
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In the absence of any statutory exemption from the restrictions 
of 5 U.S.C. 70 (extra allowances), the compensation, allowances, and 
benefits prescribed in section 625(d)(1) of the Foreign Assistance 
Act of 1961 may not be considered as authorized in the case of members 
of the Armed Forces of the U.S. Government in addition to their mili- 
tary pay and allowances. Under the clear meaning of the language 
“shall receive compensation, etc.,” as used in section 625(d) (1), such 
compensation, allowances and benefits constitute the sole amounts 
payable under the 1961 act to military personnel during the period of 
any such assignment. In this connection, compare the provisions of 
sections 627 and 628 of the act, 75 Stat. 452, 22 U.S.C. 2387 and 2388 
(Supp. ITI), respectively, which authorize the detail or assignment of 
any officer or employee (which would include members of the Armed 
Forces of the United States Government) to foreign governments or 
international organizations. In such cases section 629(a), 22 U.S.C. 
2389(a) (Supp. III), expressly provides that, while so assigned or 
detailed, any officer or employee “shall be considered, for the purpose 
of preserving his allowances, privileges, rights, seniority, or other 
benefits as such, an officer or employee of the United States Govern- 
ment and of the agency of the United States Government from which 
detailed or assigned, and he shall continue to receive compensation, 
allowances, and benefits from funds appropriated to that agency or 
made available to that agency” under the Foreign Assistance Act of 
1961. Section 629(b), 22 U.S.C. 2389(b) (Supp. ITI), in pertinent 
part provides that any officer or employee so assigned or detailed “is 
authorized to receive under such regulations as the President may 
prescribe, representation allowances similar to those allowed under 
section 901 of the Foreign Service Act of 1946, as amended (22 U.S.C. 
1131).” Section 629(b) further provides that the authorization of 
such allowances and other benefits and the payment thereof out of 
any appropriations available therefor “shall be considered as meeting 
all the requirements of section 1765 of the Revised Statutes (5 
U.S.C. 70).” 

Hence, we conclude that the only items of compensation, allowances 
and benefits which accrue to members of the Armed Forces of the 
United States Government assigned to duty outside the United States 
under authority of section 625(d)(1) of the Foreign Assistance Act 
of 1961 are the compensation, allowances and benefits prescribed for 
Foreign Service Reserve and Staff personnel in the Foreign Service 
Act of 1946, as amended, and that the right to receive military pay 
and allowances (travel, transportation, subsistence, quarters, etc., and 
other privileges and benefits incident to such military status), is sus- 
pended for the period of such detail or assignment. Question 1 is 
answered in the affirmative. 
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Question 2 is answered in the affirmative, since the suspension of 
the individual’s active duty pay and allowance status in the Armed 
Forces during the actual period of assignment to duty outside the 
United States under authority of section 625(d)(1) of the Foreign 
Assistance Act of 1961 does not terminate the individual’s member- 
ship in the Armed Forces of the United States, 

As stated in the answer to question 2 above, an individual’s mem- 
bership in the Armed Forces of the United States is not terminated 
by assignment to duty outside the United States pursuant to the pro- 
visions of section 625(d)(1) of the Foreign Assistance Act of 1961. 
There is not evident any legislative intent to suspend the “active duty” 
status of a member of the Armed Forces while so assigned and it is 
our view therefore that the member remains in the “active service” of 
the Armed Forces. Question 3 is answered in the affirmative. 

Although the member does not receive “basic pay” as such term is 
used in Title IV of the Career Compensation Act of 1949 (now Chap- 
ter 61, Title 10, U.S. Code), while assigned to duty outside the United 
States under section 625(d) (1) of the 1961 act, he does remain in the 
active service and except for the specific provisions of section 
625(d) (1) would otherwise be entitled to the compensation prescribed 
therefor. One of the purposes of the “basic pay” requirement con- 
tained in Title IV of the Career Compensation Act of 1949, from 
which the provisions of Chapter 61 of Title 10, U.S. Code, were de- 
rived, was to insure a prompt and contemporaneous administrative 
determination of the member’s disability status while still in the active 
service and in receipt of basic pay. There is nothing in the Foreign 
Assistance Act of 1961 or its legislative history to suggest that the 
Congress intended to deny disability retirement privileges under 
Chapter 61, Title 10, U.S. Code, to members of the Armed Forces 
while assigned to duty outside the United States under that act and 
such a conclusion would not appear justifiable simply because their 
compensation while so assigned is not denominated “basic pay.” 
Question 4 is answered in the affirmative. 

Question 5, also, is answered in the affirmative. 


[ B-150268 J 


Details—Military Personnel—Civilian Position—Supergrade Posi- 
tion 


The entitlement of a Navy officer detailed to a supergrade position in the Mari- 
time Administration under section 201(f) of the Merchant Marine Act, 1936, 
to the compensation differential between his Navy pay and allowances and the 
compensation of a supergrade position does not depend on the availability of an 
appropriate supergrade position in the Administration, section 201(f) providing 
that the basis for determining the aggregate compensation payable to an officer 
on detail to the Administration is a position of comparable importance, difficulty, 
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and responsibility in the officer’s military service, or a civilian position in a 
corresponding executive department, rather than the position to which detailed; 
therefore, the detailed officer may be paid a compensation differential under sec- 
tion 201(f) that will equal the difference between his military pay and allow- 
ances and the compensation applicable to a Department of the Navy supergrade 
position of similar importance, difficulty and responsibility as the position to 
which he is detailed. 


To the Secretary of Commerce, December 7, 1962: 


On November 9, 1962, your Assistant Secretary requested our de- 
cision regarding the eligibility of a Navy officer detailed to the Mari- 
time Administration for a compensation differential representing the 
difference between the Navy pay and allowances and the compensation 
applicable to the position to which he is detailed. Your Assistant 
Secretary says, in effect, that the position to which the officer is de- 
tailed is considered to be a supergrade position but that all supergrade 
positions allocated to the Maritime Administration otherwise have 
been filled. The view of your Department is set forth in your Assist- 
ant Secretary’s letter as follows: 

It is our view that since this is a detail to the position the fact that a slot is 
not available at this time to permit classification of the position at the appro- 
priate supergrade level is immaterial. We believe that after determination 
of the grade level of the position by the Civil Service Commission, Section 
201(f) of the Merchant Marine Act authorizes the payment of the salary differen- 


tial for an officer on detail without regard to the statutory quota applicable to 
positions at grades GS-16, GS-17 and GS-18. 


The statutory authority to pay a compensation differential to a Navy 
officer detailed to the Maritime Administration is contained in section 
201(f) of the Merchant Marine Act, 1936, as added by section 4 
of the act of August 4, 1939, Public Law 259, 53 Stat. 1182, 46 U.S.C. 
1111(f), reading as follows: 

Whenever any officer (not exceeding five in number at any time) of the Army, 
Navy, Marine Corps, or Coast Guard is detailed to the Commission, he shall re- 
ceive from the Commission, for the period during which he is so detailed, such 
compensation as added to his pay and allowances as an officer in such service will 
make his aggregate compensation equal to the pay and allowances he would 
receive if he were the incumbent of an office or position in such service (or in 
the corresponding executive department), which, in the opinion of the Com- 


mission, involves the performance of work similar in importance, difficulty, and 
responsibility to that performed by him while detailed to the Commission. 


The apparent purpose of section 201(f) is to authorize the payment 
of a compensation differential to officers detailed to the Commission 
and to prescribe the basis for determining the amount of differential 
to be paid. In that connection the section says that an officer so de- 
tailed shall receive such compensation which, when added to his mili- 
tary pay and allowances, shall cause his aggregate compensation to 
equal the pay and allowances he would receive “if he were the in- 
cumbent of an office or position in such service (or in the correspond- 
ing executive department) which, in the opinion of the Commission, 
involves the performance of work similar in importance, difficulty, and 
responsibility to that performed by him while detailed to the 
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Commission.” Significantly, the section does not say that the aggre- 
gate compensation such officer would receive would equal the com- 
pensation of the position to which detailed. On the contrary it appears 
merely to provide for the fixing of the officer’s aggregate compensation 
in an amount equal to the pay and allowances of that grade of his own 
service (or on the basis of the compensation of a position in the execu- 
tive department corresponding to the military or naval service of 
which he is a member) which would be comparable in importance, 
difficulty, and responsibility to the position he occupies while on detail. 

The intent of Congress in this regard is set forth on page 4 of 
H. Rept. No. 824, on H.R. 6746 (enacted as Public Law 259), and on 
page 5 of S. Rept. No. 724, on S. 1960. The language used in such 
reports is as follows: 


This section would authorize the Commission, when it is necessary to borrow 
skilled assistance from the Army, Navy, Marine Corps, or Coast Guard to pay 
such an officer (not to exceed five persons at any time) the difference between 
his pay and allowances, and the pay and allowances of that grade of his own 
service (or of that position in the corresponding department) which would be 
appropriate to the position he occupies while on detail. 


In view of the language of section 201(f) and the explanation of 
the intent of the Congress appearing in the cited committee report, 
we concur in your view that the availability of a vacant supergrade 
position in your agency has no bearing upon the officer’s entitlement 
to a compensation differential. However, the amount of compensa- 
tion differential authorized to be paid under section 201(f) should be 
determined upon the basis of a grade in the naval service which would 
be appropriate for the position the officer occupies while on detail 
with the Maritime Administration, or upon the basis of the com- 
pensation of a civilian position in the Department of the Navy (the 
corresponding executive department), the duties of which are similar 
in importance, difficulty, and responsibility to those performed by the 
officer on detail to the Maritime Administration. Hence, should the 
Maritime Administration determine that a supergrade position in the 
Department of the Navy embraces duties similar in “importance, diffi- 
culty, and responsibility” to those performed by the officer while on 
detail to the Maritime Administration, then the compensation differ- 
ential payable under section 201(f) of the Merchant Marine Act, 1936, 
would equal the difference between the officer’s military pay and allow- 
ances and the compensation applicable to such supergrade position 
in the Department of the Navy. 


[ B-149908 J 


District of Columbia—Redevelopment Projects Land Sale—Pro- 
ceeds Disposition 


The proceeds remaining to the Redevelopment Land Agency from the sale of land 
acquired in exchange under 5 D.C. Code 706(a) from the Department of the 
Interior after repayment of a fund advance from the Housing and Home Finance 
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Agency made pursuant to 5 D.C. Code 717a to purchase the land exchanged and 
payment of the expenses of sale and the obligations incurred under the sales con- 
tract are not for disposition according to 5 D.C. Code 717a(e), which authorizes 
the use of sales proceeds for redevelopment projects, the land sold not having 
been covered by a project contract with Housing and Home Finance Agency, and 
the disposition of the proceeds is governed by 5 D.C. Code 715(c), Congress having 
failed to appropriate funds for the special trust fund created by the section, which 
was to be subject to its directions; therefore, although the sales proceeds in the 
Project Temporary Loan Repayment Fund are not required to be transferred, 
they should be maintained in a reserve status and the matter presented to 
Congress. 

To the Chairman, District of Columbia Redevelopment Land 


Agency, December 12, 1962: 


By letter of September 12, 1962, Mr. Phil A. Doyle, Executive Direc- 
tor, requested our opinion concerning your agency’s authority with 
respect to proceeds from the sale of certain project land in Southwest 
Redevelopment Project Area B. The pertinent facts in the matter 
may be summarized as follows: 

The boundaries and approved Redevelopment Plan for Project Area 
B include a section of land known as the Randall Recreation Center, 
referred to as northern Randall. All operations of the Redevelop- 
ment Land Agency including purchase of this land, have been financed 
with funds made available under Title I of the Housing Act of 1949, 
as amended, 42 U.S.C. 1451, e¢ seg., as authorized by the provisions of 
5 D.C. Code 717a. In order to realize use of northern Randall as a 
recreation center it was necessary to transfer it to the Department of 
the Interior. Statutory authority exists for making such transfer 
from RLA to the Department of the Interior on a donation or exchange 
basis (5 D.C. Code 706(a)). However, the contract between the Hous- 
ing and Home Finance Agency and RLA, under which the project is 
financed, precluded the disposal of project land without appropriate 
credit for at least its fair market reuse value. Therefore, and since the 
Department of the Interior did not have funds available for purchase 
of northern Randall, it was necessary to devise a means for acquiring 
funds to satisfy the HHFA contract credit requirement. 

The Department of the Interior owned certain land within approved 
Project Area B, referred to as southern Randall. Although this land 
was within Project Area B, it was omitted from the HHFA contract 
covering the area, in order to free it for the transaction hereafter 
described. 

The Department of the Interior in 1956 transferred southern 
Randall to RLA with the understanding that at an appropriate time 
RLA would transfer northern Randall to the Department. RLA 
designated southern Randall, the property transferred from Interior, 
for commercial use and sold it for $452,717. Of these proceeds, 
$139,823.22, as the fair market reuse value of northern Randall, was 
credited against the advances obtained under the HHFA contract; 
and northern Randall was deeded to the Department of the Interior. 


722-809 O-64—22 
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RLA used $7,190.11 of the proceeds to cover the expenses of sale. The 
balance of $305, 703.67 has earned interest of $5,682.47 through June 30, 
1962, so that RLA is now holding $311,386.14 plus interest accrued 
from June 30. Against these funds, RLA has contracted for/the 


construction of streets bounding the land area sold and for the erection 


of a wrought-iron fence at the Amidon School in Southwest Project 
Area C. 


You present the following question for our consideration : 


Was the Agency, acting under the procedure discussed above and approved 
by the public bodies involved, precluded by the provisions of R.S, 3617 from 
depositing, in the Project Temporary Loan Repayment Fund for Project Area 
B [funds advanced by the Urban Renewal Administration], an amount equal 
to the fair value of northern Randall, acquired with Title I funds, from proceeds 
of the sale of southern Randall, which was not acquired with Title I funds? 


In addition to the question thus posed, it would appear necessary 
to consider the authorities related to disposition of the proceeds from 
the sale of southern Randall not applied as a credit for the value of 
northern Randall. 

Subsections 5(a) and 7(a) and (b), of the District of Columbia 
Redevelopment Act of 1945, as amended, 5 D.C. Code 704(a); éd. 
706(a) and (b), provide as follows, quoted from the Code: 


§ 5-704. Power to acquire and assemble real property. 

(a) Subject to and in accordance with the procedures, conditions, and other 
provisions of sections 5-701 to 5-719, the Agency is hereby granted the power 
to further the redevelopment of blighted territory in the District of Columbia 
and the prevention, reduction, or elimination of blighting factors or causes of 
blight and for that purpose to acquire and assemble real property by purchase, 
exchange, gift, dedication, or eminent domain, and including the power to rent, 
maintain, manage, operate, repair, clear, transfer, lease, and sell such real 
property, but excluding the power to build new structures thereon (other than 
the improvements mentioned in section 5-706(i) or the power to enlarge, extend, 
or make major structural improvements of existing buildings). 

§ 5-706. Transfer, lease, or sale of real property in project area for public 
and private use. 

(a) After any real property in the project area shall have been acquired by 
the Agency, the Agency shall have the power to transfer to and shall at a prac- 
ticable time or times transfer by deeds to the United States or to the District of 
Columbia, or to the appropriate Federal or District public body, department, or 
agency, those pieces of real property which, in accordance with the approved 
project area redevelopment plan, are to be devoted to public uses (other than 
public housing) falling within the construction or administrative jurisdiction of 
Federal or District agencies, such as streets and other utilities and works, 
Federal and District public buildings, public recreational spaces, and schools. 
The Federal agencies and the public agencies of the District of Columbia are 
hereby empowered, respectively, to acquire real property from the Agency for 
the uses respectively specified in the project area plan and to pay for same out 
of their funds duly appropriated for such acquisition. Excepting for such 
property as may be transferred by dedication, gift, or exchange, the transferee 
agency shall pay to the Agency such sum as may be agreed upon or, in the 
absence of agreement, as may be fixed by the Chief Judge of the United States 
District Court for the District of Columbia. 

(b) The Agency, after it has acquired any or all of the real property in the 
project area, shall have the power to lease or sell so much thereof as is not to be 
levoted to public use, as an entirety or parts thereof separately to lessees or 
purchasers. Said real property may include streets or parts thereof which in 
accordance with the plan are to be closed or vacated or other than publicly 
owned properties; and the Federal and District departments and agencies are 
empowered to transfer said spaces or properties to the Agency for such sums 
or other consideration as may be agreed upon. 


<3 
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These sections clearly authorize the exchange which was effected 
of northern Randall for southern Randall. And it is equally clear 
that RLA was authorized to sell the property it acquired in exchange 
for the property it released. 


But what are the authorities pertaining to the disposition of such 


sales proceeds? Subsections 20(a) and 20(e) of the Redevelopment 
Act, as amended, 5 D.C. Code 717a(a) and 717a(e), provide that: 


§5-717a. Acceptance of financial assistance authorized. 

(a) As an alternative method of financing its authorized operations and func- 
tions under the provisions of sections 5-701 to 5-719 (in addition to that pro- 
vided in section 5-715), the Agency is hereby authorized and empowered to ac- 
cept financial assistance from the Housing and Home Finance Administrator 
(hereafter in this section referred to as the Administrator), in the form of 
advances of funds, loans, and capital grants pursuant to title I of the Housing 
Act of 1949, as amended, to assist the Agency in acquiring real property for 
redevelopment of project areas and carrying out any functions authorized under 
sections 5-701 to 5-719 for which advances of funds, loans, or capital grants 
may be made to a local public agency under title I of the Housing Act of 1949, 
as amended, and the Agency, subject to the approval of the District Commis- 
sioners and subject to such terms, covenants, and conditions as may be prescribed 
by the Administrator pursuant to title I of the Housing Act of 1949, as amended, 
may enter into such contracts and agreements as may be necessary, convenient, 
or desirable for such purposes. 


* * * * ~ * * 


(e) All receipts of the Agency in connection with any project or projects 
financed in accordance with this section with assistance under title I of the 
Housing Act of 1949, as amended, whether in the form of advances of funds 
loans, or capital grants made by the Administrator to the Agency, or in the form 
of proceeds, rentals, or revenues derived by the Agency from any such project or 
projects, shall be deposited in the Treasury of the United States to the credit of 
a special fund or funds, and all moneys in such special fund or funds are hereby 
made available for carrying out the purposes of sections 5-701 to 5-719 with 
respect to such project or projects, including the payment of any advances of 
funds or loans, together with interest thereon, made by the .Administrator or 


by private sources to the Agency. Expenditures from such fund shall be audited, 
disbursed, and accounted for as are other funds of the District of Columbia. 


Since the property which was sold, southern Randall, was not 
covered by a project contract with HHFA, it is manifest that the au- 
thority for the disposition and uses of sale proceeds contained in sub- 
section 717a(e) are not for application. 

The only authority covering the general uses to which the south 
Randall sale proceeds may be applied is contained in subsection 16(b) 


of the Redevelopment Act, 5 D.C. Code 715(b), authorizing estab- 
lishment of and appropriations for a special trust fund to the credit 
of which all RLA receipts were to be deposited, the fund being made 
available to RLA for performing any of its authorized functions. 
However, subsection (c) of section 16, 5 D.C. Code 715(c), provides 
that: 


(c) As of the last day of the tenth fiscal year beginning after approval of 
sections 5-701 to 5-719, or as of such later date as may be fixed by the Congress. 
there shall be transferred and credited to miscellaneous receipts of the United 
States the balance in the said special trust fund after deducting (a) such amount 
as may be necessary for the completion of any approved project the acquisition 
of which has been begun and (b) such amount for operating expenses of the 
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Agency for one year as may be approved by the District Commissioners. If the 
balance so transferred and credited be insufficient to reimburse the United 
States for appropriations made pursuant to paragraph (b) of this section, then 
an amount equal to 50 per centum of the deficit shall be payable to the United 
States from revenues of the District of Columbia in installments of equal amounts 
for each of ten years. The District Commissioners shall include in their annual 
estimates of appropriations items for the payment of such installments. The 
aforesaid deficit shall be determined by deducting from the total of said ap- 
propriations an amount equal to (a) the fund transferred and credited to mis- 
cellaneous receipts of the United States, (b) the cost to the Agency of the real 
property owned by it on said date, and (c) the reserve for completion of ap- 
proved projects. All subsequent proceeds, revenues, and rentals from said real 
property shall be credited to the said special trust fund, to be disposed of as the 
Congress may direct. [Italics supplied.] 


No moneys were ever appropriated for the special trust fund and 
it was never established on the books of the Treasury, all RLA 
activities having been financed in conjunction with assistance from 
HHFA under Title I of the Housing Act of 1949, as amended, supra. 
Nevertheless, in the absence of any other provision controlling the 
disposition of RLA receipts unrelated to contracts with HHFA, the 
only authorized disposition of such funds apart from covering them 
into the Treasury as miscellaneous receipts would be to deposit them in 
the Treasury to the credit of the special trust fund which would have 
to be established. And in view of the last sentence quoted above, 
any expenditure of such credits at this date would require specific 
Congressional sanction. 

With respect to so much of the southern Randall sale proceeds 
as have been or will be used for the construction of streets, directly 
related to the property sold, there does not appear to be required 
any further Congressional authorization for such use, in view of 
the provisions of subsection 7(h) of the Redevelopment Act, as 
amended, 5 D.C. Code 706(h), authorizing RLA to obligate itself for 
the cost of providing streets, sidewalks, grading and other necessary 
surface or subsurface facilities, in order to facilitate the lease or sale 
of project property. And we would not object to the use of that 
portion of the sales proceeds applied to the expenses of sale. How- 
ever, we find no authority for the disbursement or application of any 
of the remaining portion of the proceeds derived from the sale of 
southern Randall. 

You contend generally that the broad powers granted the agency 
in the various sections of the act, as amended, constitute sufficient 
authority for the transactions in question. While we appreciate the 
extent of these powers and have recognized them in connection with 
our conclusions regarding that portion of the transactions relating 
to the expenses of sale and provision for streets and sidewalks, we 
cannot ignore the specific limitations currently in force. 

Accordingly, the question presented is answered in the negative, 
and there is no authority for applying the proceeds from the sale 
of southern Randall to any purpose other than the expenses of 
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the sale and the provision of streets and sidewalks necessary to fulfill 
the agency’s contract of sale obligations with respect to the property 
sold. 

The conclusion reached herein would ordinarily necessitate a trans- 
fer to the Treasury for credit to a special trust fund or as miscel- 
laneous receipts of an amount from the Temporary Loan Repayment 
Fund equivalent to the proceeds of the sale of southern Randall 
deposited therein less such sums as are necessary to cover the expenses 
of sale and contract obligations to the purchaser of southern Randall. 
However, in light of the unusual circumstances involved and since 
no useful purpose would be served by such transfer in the event 
the transactions are approved by the Congress, we will not require a 
transfer of funds, provided that so much of the fund as would other- 
wise be required to be transferred is maintained in a reserved status 
unavailable for expenditure and the matter presented to the Con- 
gress for approval. If the matter is not so presented or the Congress 
takes no action in its next session to express approval of the trans- 
action, appropriate fund adjustments will be required. 

Copies of this decision are being furnished to the Housing and 
Home Finance Administrator and the Commissioners of the District 
of Columbia. 


[ B-150253 J 


Government Printing Office—Employees—Overtime Compensa- 
tion—Work Hours Act of 1962—Coverage 


All employees of the Government Printing Office whose compensation is fixed 
under the authority of the Kiess Act, 44 U.S.C. 40, including per annum em- 
ployees paid rates comparable to the GS grades in the Classified Civil Service, 
are entitled to the overtime compensation benefits of section 201 of the Work 
Hours Act of 1962 (5 U.S.C. 673c), which amended section 23 of the act of 
March 28, 1934, to require payment of overtime for work in excess of 8 hours 
per day and in excess of 40 hours per week, the Work Hours Act in amending 
the overtime provisions of the 1934 act not changing the coverage of the act 
to employees whose compensation is set by wage board, or other wage-fixing 
authorities, and the prohibitions against paying overtime compensation to per 
annum employees having been removed, and it is immaterial that the compen- 
sation of some per annum employees may be fixed at rates comparable to “GS” 
rates under the Classification Act. 


Government Printing Office—Employees—Overtime Compensa- 
tion—Work Hours Act of 1962—Effective Date 


The overtime compensation provisions in the wage agreements between the 
Public Printer and employee committees of the Government Printing Office 
negotiated under the Kiess Act, 44 U.S.C. 40, as well as the provisions in Ad- 
ministrative Orders issued by the Public Printer to establish the salaries of 
hourly employees who are not covered by wage agreements, which are in conflict 
with the mandatory provisions in section 201 of the Work Hours Act of 1962 
(5 U.S.C. 673c), requiring the payment of overtime compensation for work in 
excess of 8 hours per day and in excess of 40 hours per week, are abrogated 
after October 12, 1962, the effective date of the Work Hours Act, the exceptions 
to the effective date of the act provided in section 204 having no bearing on 
current wage agreements or existing Administrative Orders. 
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To the Public Printer, United States Government Printing Office, 
December 14, 1962: 


On November 7, 1962, you requested our decision on the following 
questions arising in connection with section 201 of the Work Hours 
Act of 1962 (Public Law 87-581, approved August 13, 1962, 76 Stat. 
360), amending section 23 of the act of March 28, 1934, 48 Stat. 522, 
5 U.S.C. 678¢: 


1. Are the employees of the Government Printing Office subject to provisions 
of Sec. 201 of P.L. 57 [87]-581, approved August 13, 1962? 

2. In accordance with Sec. 40, title 44, U.S. Code, it is required that the rate 
of wages, including compensation for night and overtime work for more than 
10 employees of the same occupation, shall be determined by conference be- 
tween the Public Printer and a committee selected by the trades affected and 
the rates and compensation so agreed upon shall become effective upon approval 
by the Joint Committee on Printing. This is construed as an agreement or 
contract. However, Sec. 204 of P.L. 57 [87]-581 provides: “This Act shall take 
effect 60 days after its enactment, but shall not affect any contract then existing 
or any contract that may thereafter be entered into pursuant to invitations for 
bids that are outstanding at the time of the enactment of this Act.” Does the 
provision in the wage agreements regarding continuation of time and one-half 
for hours worked in excess of 40 in any one work week remain in effect until 
a new wage agreement, at which time Sec. 201 of P.L. 87-581 would take effect, 
or do the new provisions become effective as of October 12, 1962? 

8. There are other groups of hourly employees who do not have wage agree- 
ments, but whose salaries are established by the Public Printer by means of 
Administrative Orders which state that time and one-half for hours worked 
in excess of 40 in any work week will be paid. What will be the effect of the 
Work Hours Act of 1962 on these employees? 

4. What will be the effect of this Legislation on employees considered as 
per annum who are paid rates under authority of the Kiess Act, Sec. 40 title 
44, U.S.C., comparable to the GS grades in the Classified Civil Service? 

Section 201 of Public Law 87-581, provides as follows: 

The proviso of section 23 of the Act of March 28, 1984 (48 Stat. 509, 522), 
as amended, is hereby amended to read as follows: “Provided, That the regular 
hours of labor are hereby established at not more than eight per day or forty 
per week, but work in excess of such hours shall be permitted when adminis- 
tratively determined to be in the public interest : Provided further, That overtime 
work in excess of eight hours per day or in excess of forty hours per week 
shall be compensated for at not less than time and one-half the basic rate of 
compensation, except that employees subject to this section who are regularly 
required to remain at or within the confines of their post of duty in excess 
of eight hours per day in a standby or on-call status shall be paid overtime 
rates only for hours of duty, exclusive of eating and sleeping time, in excess 
of forty per week.” 


Under the coverage provision of the first part of seétion 23 of 
the act of March 28, 1934, the section was to be applicable to em- 
ployees in the trades or occupations whose compensation is set by wage 
boards or other wage-fixing authorities. The proviso of the section 
established 40 hours per week as the maximum regular hours of labor 
and provided for payment of not less than time and one-half for all 
overtime. Section 201 of the new law amended the overtime provision 
of the proviso but did not change the coverage provisions of the first 
part of such section. The 1934 statute has been held to have been 
applicable from the date of its enactment to employees of the Govern- 
ment Printing Office whose compensation is fixed under authority of 
the act of June 7, 1924 (Kiess Act), 43 Stat. 658 (44 U.S.C. 40, cited 
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in your question 2 quoted above). 13 Comp. Gen. 265. Question 1 is 
answered in the affirmative to the extent that it concerns employees 
to whom the 1934 statute heretofore was properly applicable. 

As you say in connection with your statement concerning question 
2, the wage schedules, etc., arrived at by conferences between the 
Public Printer and employee committees, as provided by the Kiess Act, 
76 Stat. 360, have been referred to as “agreements” or “contracts.” 
See United States v. Kelly, 342 U.S. 193; United States v. Bergh, 352 
id. 40,47. However, aside from other considerations, the use in section 
204 of Public Law 87-581, which you quote, of the words “invitation 
for bids” in connection with the word “contract” indicates to us the 
clear Congressional intent to apply the exceptions of the section only 
in the case of contracts with independent contractors affected by other 
provisions of the law and not to so-called “contracts” affecting the com- 
pensation of Government employees. We regard the provisions of sec- 
tion 201 of the new law for the payment of overtime compensation 
for work in excess of 8 hours per day as well as in excess of 40 hours 
per week as mandatory and as abrogating, from and after the 60-day 
effective date specified (October 12, 1962), any provisions of current 
wage agreements negotiated under the Keiss Act which might be in 
conflict with the terms of said section 201. Cf. 23 Comp. Gen. 962. 
Question 2 is answered accordingly. 

Consistent with our answer to question 2, question 3 is answered 
by saying that any provisions of existing Administrative Orders, con- 
cerning overtime compensation of employees subject to the 1934 statute, 
which may be in conflict with the terms of the new law must yield 
thereto. Cf. 13 Comp. Gen. 370, 375; id. 444. 

Concerning question 4, it initially was held in 13 Comp. Gen. 265, 
supra, that the hours-of-work provisions of the 1934 statute were 
applicable to all employees of the Government Printing Office, includ- 
ing per annum employees, except certain employees of the Office of the 
Superintendent of Documents whose compensation was by law spe- 
cifically made subject to the Classification Act, 5 U.S.C. 1071, rather 
than the Kiess Act, but that the overtime compensation provisions 
were not applicable to per annum employees. The latter holding as to 
overtime compensation for per annum employees has been superseded 
as the result of the decisions of the Supreme Court in United States v. 
Townsley, 323 U.S. 557, and the Court of Claims in Hearne v. United 
States, 107 Ct. Cl. 335, cert. denied, 331 U.S, 858. See B-71629, Jan- 
uary 27,1948. Furthermore, the exception as to the employees of the 
Office of the Superintendent of Documents has been removed in recent 
years by provisions in annual appropriation acts, beginning with the 
Legislative Branch Appropriation Act, 1959, 72 Stat. 452, for pay- 
ment of all employees of that Office in accordance with the Kiess Act. 
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In line with 13 Comp. Gen. 265, supra, and our answers to questions 
1 and 8, our view is that the overtime compensation provisions of the 
1934 act as amended by Public Law 87-581 are applicable to all em- 
ployees of the Government Printing Office, including per annum 
employees, whose compensation is fixed under authority of the Kiess 
Act. The circumstance that the compensation for some employees 
may be fixed under that authority at rates comparable to “GS” rates 
under the Classification Act is immaterial. See Sample, et al. v. 
United States, 135 Ct. Cl. 945 (with particular reference to the pro- 
visions of “Order No. 2424” quoted in Finding of Fact No. 26 at page 
966). Question 4 is answered accordingly. 


[ B-149871] 


Travel Expenses—Military Personnel—Reserve Officers’ Training 
Corps—Summer Training 


Naval Reserve Officers’ Training Corps students who return home upon com- 
pletion of their college spring semester prior to reporting for summer training 
may be paid travel allowances in connection with travel under competent orders 
from home to a summer training area and return, as well as when traveling 
from their Naval Reserve Officers’ Training Corps unit to summer training, as 
provided by paragraphs 5001 and 5002 of the Naval Travel Instructions, in view 
of 87 U.S.C. 422(c) authorizing for such students the allowances provided under 
37 U.S.C. 404 for Naval Academy midshipmen, and the midshipmen being 
eligible for travel allowances when ordered from home while in a leave status 
to training duty and return prior to reporting to the Academy, the students, 
although not in a comparable leave status while at home, may be paid travel 
allowances, the orders directing their attendance at summer training involving 
“travel while under orders” for training, irrespective of whether the travel is 
performed from home or college to the training duty point. 


To the Secretary of the Navy, December 17, 1962: 


There has been received by reference from the Per Diem, Travel 
and Transportation Allowance Committee a letter dated August 24, 
1962, from the Under Secretary of the Navy requesting a decision 
relative to payment of traveling expenses of Naval Reserve Officers’ 
Training Corps students in connection with their summer training. 
The request has been assigned PDTATAC Control No. 62-15. 

Paragraph 5001, U.S. Navy Travel Instructions, provides that 
regular midshipmen of the Naval Reserve Officers’ Training Corps 
will be entitled to allowances for initial travel to the college or uni- 
versity in which matriculated, travel under orders, and travel upon 
discharge, in the manner and to the same extent as provided for mid- 
shipmen of the United States Naval Academy. Paragraph 5001-2 
provides that during the summer training period, regular Naval Re- 
serve Officers’ Training Corps students are authorized round-trip 
transportation, or monetary allowance, from the Naval Reserve Off- 
cers’ Training Corps unit (college in which enrolled) to the place of 
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reporting to training and return. Paragraph 5002 of the Navy Travel 
Instructions provides that contract Naval Reserve Officers’ Training 
Corps students are entitled to the same travel allowances as regular 
NROTC students. 

The Under Secretary states that because these students have com- 
pleted their spring semester and returned to their homes before the 
summer training begins and will return to their homes after the train- 
ing is completed pending beginning of the fall semester, considera- 
tion is being given to payment of summer training traveling expenses 
from home to the training area and return instead of from the college 
to the training area and return. The Under Secretary states that the 
economic feasibility of the proposed change is being studied, and he 
questions whether existing law will permit the suggested change in the 
regulations in the event it is determined that the change is otherwise 
desirable. 

Section 422(c) of Title 37 of the United States Code, provides that 
the personnel here concerned—midshipmen appointed under section 
6904 and seaman recruits enlisted under section 6905 of Title 10 of 
the United States Code—are entitled to the allowances provided for 
midshipmen of the Naval Academy for— 

(1) initial travel to the college or university in which matriculated ; 


(2) travel while under orders; and 
(3) travel on discharge. 


Under the provisions of 37 U.S.C. 422(a) midshipmen of the 
Naval Academy are entitled to the travel and transportation pre- 
scribed for them under 37 U.S.C. 410 and under the provisions of 
section 410 they may receive such of the travel and transportation 
allowances provided by 37 U.S.C, 404 as the Secretary may prescribe. 
Thus a Naval Academy midshipman ordered from home while in a 
leave status to a period of training duty with authority to return 
home prior to returning to the Academy would be eligible for travel 
allowances from home to place of training duty, and return, under 
paragraph 4207-2b of the Joint Travel Regulations by virtue of the 
provisions of paragraph 5001 of those regulations. 

While Naval Reserve Officers’ Training Corps students at home 
following the completion of the spring semester differ from the mid- 
shipmen of the Naval Academy at home on leave in that they are not 
in a comparable leave status, travel pursuant to orders directing their 
attendance at summer training would seem clearly to involve similar 
“travel while under orders” for training duty irrespective of whether 
the travel is performed from home or college to the training duty 
point. In that circumstance, and in view of the cited provisions of 
37 U.S.C. 422 making applicable to such personnel the right of mid- 
shipmen at the Naval Academy to travel and transportation allow- 
ances provided under 37 U.S.C. 404, as prescribed by the Secretaries 
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concerned, under authority of the provisions of 37 U.S.C. 410, for 
“travel while under orders,” there would appear to be no legal objec- 
tion to provision by regulation for the payment to Naval Reserve 
Officers’ Training Corps students of travel allowances from home to 
summer training as well as from the location of the NROTC unit 
to summer training as now provided in paragraphs 5001 and 5002 of 
the Navy Travel Instructions, in cases where such travel is properly 
directed by competent orders and the travel is actually performed 
from home to summer training. 
The question is answered accordingly. 


[ B-150261 J 


Pay—Retired—Disability—Disability Retirement Prior to Promo- 
tion Recommendation 


An Army Reserve officer whose name appeared on a list of majors eligible to be 
considered for temporary promotion to lieutenant colonel under section 515(c) 
of the Officer Personnel Act of 1947 but whose physical disability retirement was 
ordered one day after the selection board met is not entitled to retired pay 
computed on the active duty pay of the higher grade on the basis that he was an 
“officer on a recommended list for promotion” within the meaning of section 
507(a) (7) of the act as interpreted in Kratz v. United States, Ct. Cl. No. 347-59, 
and Willis v. United States, Ct. Cl. No. 255-60, the selection board having taken 
no action to place the officer’s name on a recommended list for promotion prior 
to his disability retirement as required by section 507(a) (7), and the subsequent 
orders purporting to announce the temporary promotion having no effect to 
increase the officer’s retired pay, whether or not the orders are revoked. 


To Major Carmen E. Daiutolo, December 18, 1962: 


Reference is made to your letter of October 30, 1962, requesting 
review of settlement of October 25, 1962, which disallowed your claim 
for additional retired pay (computed on the active duty pay of the 
grade of lieutenant colonel instead of that of major) on the basis 
of the provisions of section 507(a)(7) of the Officer Personnel Act 
of 1947, Ch. 512, 61 Stat. 795, 893, 10 U.S.C. 559a(7) (1952 Ed.), 
as interpreted by the Court of Claims in decisions of March 7, 1962, 
in the cases of Golden P. Kratz v. United States, Ct. Cl. No. 347-59, 
and Robert E. Willis v. United States, Ct. Cl. No. 255-60. 

Section 507(a) of the Officer Personnel Act of 1947, 10 U.S.C. 559a 
(1952 Ed.), reads pertinently as follows: 

(1) Unless expressly provided otherwise by some provision of law, general 
officers of the Regular Army and promotion-list officers of the Regular Army shall 
be permanently promoted to and appointed in the grades of major general, 
brigadier general, colonel, lieutenant colonel, major, and captain in the Regular 


Army only when recomn:ended for promotion to those grades by a selection board 
as provided in this title. 


* *. * * * * * 


(7) Officers on 9 recommended list for promotion to any grade under the 
provisions of this title, who, at any time prior to promotion, are found incapaci- 
tated for service by reason of physical disability contracted in line of duty shall, 
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when retired, be retired in the grade for which they were recommended, with 
retired pay at the rate of 75 per centum of the active-duty pay of the grade to 
which recommended, unless entitled to higher retired rank or pay under other 
provisions of law. 


The plaintiff in the Xratz case served on active duty as an Army 
Reserve officer. It appears that he was recommended by an Army 
selection board for temporary promotion in the Army of the United 
States from lieutenant colonel to colonel under the provisions of 
section 515(c) of the Officer, Personnel Act of 1947, 10 U.S.C. 506d 
(1952 Ed.) ; that his name was included in those published in General 
Orders No. 82, Department of the Army, August 28, 1952, entitled 
“Recommended Lists for Promotion to Temporary Grade of Colonel 
in the Army of the United States”; but that his promotion orders were 
never issued. On July 28, 1952, he became a patient in an Army 
hospital ; on October 1, 1952, he appeared before a physical evaluation 
board at the hospital where he was still a patient ; on October 21, 1952, 
he was found to be permanently unfit for duty as a result of physical 
disability incident to service; and on October 31, 1952, he was retired 
because of such disability, in the grade of lieutenant colonel, pursuant 
to the provisions of Title IV of the Career Compensation Act of 1949, 
Ch. 681, 63 Stat. 816, 37 U.S.C. 271 (1952 Ed.). 

The court held that the plaintiff was an “officer on a recommended 
list for promotion” within the meaning of the provisions of section 
507(a)(7) of the Officer Personnel Act of 1947 and Title V of that 
act, 10 U.S.C. 481 (1952 Ed.) ; that his retired pay should have been 
computed on the basis of the active duty pay of the grade of colonel 
for the period beginning August 1, 1953; and that he was entitled to 
recover the difference between the amount due on such basis and the 
amount which he had received. On the basis of substantially identical 
facts, the crurt also decided in the plaintiff’s favor in the Wii/is case. 

It appears from the facts of record in your case, that Department 
of the Army Circular No. 31, May 1, 1953, provided that selection 
boards would be convened at the Department of the Army in May 
1953 to consider officers for temporary promotion to the grade of 
lieutenant colonel. Your name appeared in General Orders No. 40, 
Department of the Army, May 4, 1953, entitled “Lists of Majors 
Eligible for Consideration for Temporary Promotion to Lieutenant 
Colonel.” Special Orders No. 162, Department of the Army, August 18, 
1953, officially announced your temporary promotion and commis- 
sion as a lieutenant colonel, Army of the United States, under the 
provisions of section 515(c) of the Officer Personnel Act of 1947. In 
the meantime, by Special Orders No. 112, Department of the Army, 
June 10, 1953, you were retired for physical disability effective June 30, 
1953, in the grade of major, as provided by Title IV of the Career 
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Compensation Act of 1949. Those orders recited that you were pres- 
ently at home address “awaiting further orders and disposition by 
S/A having been determined to be perm unfit for dy by reason of phys 
disability of 60 percent incurred while entitled to rec basic pay.” By 
memorandum dated September 4, 1953, your promotion to the grade 
of lieutenant colonel was revoked by the Department of the Army for 
the reason that you had been religved from active duty prior to the 
effective date of the order. We have been informally advised by the 
Department of the Army that the selection board which considered 


your case convened on June 9, 1953, and adjourned on July 7, 1953, and 


that it was not at that time the practice to publish lists of those officers 
recommended for promotion under section 515(c) of the Officer Per- 
sonnel Act of 1947. 


It is our view that the provisions of section 507(a)(7) of the 


1947 act may be considered for application only in those cases where 
the officer concerned has been found physically disabled after he has 
been recommended for promotion by the appropriate selection board 
and his name placed on a “recommended list for promotion.” The 
lists of names appearing in General Orders No. 40 were merely lists 


of the names of those majors eligible for consideration for temporary 
promotion to lieutenant colonel. The officers whose names were there 
listed had not, on May 4, 1953, been recommended for promotion by 
a selection board and they could not, therefore, be considered at that 
time as officers on a “recommended list for promotion.” Since the 
orders of June 10, 1953, effecting your retirement, were issued only 
one day after the first meeting of the selection board which considered 
the cases of all the officers listed in General Orders No. 40, it appears 
obvious that the disability for which you were retired was discovered 
before you were recommended for promotion by the selection board. 
In the circumstances, we find no basis for favorable consideration of 
your claim. 

Concerning the orders of August 18, 1953, purporting to announce 
your temporary promotion to the grade of lieutenant colonel as of 
that date, it would appear that even if such orders had not been re- 
voked they would have no bearing on your claim. See in this connec- 
tion the decision of the Court of Claims in the case of William M. 
Carter v. United States, 152 Ct. Cl. 334. In that case the court held 
that if a promotion is “effected while on the retired list, a statutory 
provision authorizing increased [retired] pay must be shown,” and 
concluded that “In the absence of any legislation authorizing increased 
pay, the advance in rank, accomplished as it was after the termination 
of his active service, could have had no effect on plaintiff’s retired 
pay.” 


moan t 
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[ 149975 J 


Pay—Retired—Disability—Status—Erroneous Discharge 


The honorable discharge at the direction of the Secretary of the Air Force 
of an enlisted man with a 20 percent physical disability who was inadvertently 
paid disability severance pay pursuant to 10 U.S.C. 1212 under the mistaken 
belief he had less than 20 years of active service is an executed and irrevocable 
discharge by competent authority which separated the member from the serv- 
ice and, therefore, upon subsequent determination that he was eligible for 
disability retirement, the orders. revoking his discharge and placing him on 
the retired list were without effect and he may not be paid disability retired 
pay retroactively to date of discharge; however, under the authority pro- 
vided in 10 U.S.C. 1552 to correct military records, the Secretary may correct 
the former member's military record to show entitlement to disability retired 
pay based on a disability rating of 20 percent, but the payment of disability 


severance pay to the member being contrary to law, the sum paid should be 
collected from him. 


To Major J. J. Johns, Department of the Air Force, December 20, 
1962: 


By letter of September 24, 1962, the Directorate of Accounting 
and Finance, Headquarters, United States Air Force, forwarded your 
letter of July 27, 1962, AHRA, and enclosures, requesting decision 
on several questions in the case of former Technical Sergeant Clarence 
Weitzel, AF 1911 4567, including the question whether you are au- 
thorized to pay the accompanying voucher in his favor in the amount 
of $152.25, representing retired pay for the period from June 1 
through June 30, 1962, as technical sergeant with 21 years of active 
service and over 22 years for basic pay purposes. Your request 
was approved by the Military Pay and Allowance Committee, De- 
partment of Defense, as Air Force Request No. DO-AF-673. 

You state that because of a 20 percent physical disability rating, 
Sergeant Weitzel was honorably discharged on December 15, 1960, 
under Chapter 61, Title 10, U.S, Code, since his personnel file at that 
time indicated that he had less than 20 years of active service, and 
that he was then paid (under 10 U.S.C. 1212) disability severance 
pay in the amount of $6,960. You report that it was later established 
that he had prior Navy and National Guard service which had not 
been considered in effecting his discharge; that by including such ad- 
ditional service he had completed, as of December 15, 1960, exactly 
20 years of service computed under 10 U.S.C. 1208; and that had that 
fact been known at the time of his discharge, he would have retired 
under the provisions of 10 U.S.C. 1201. 

Special orders dated November 7, 1961, purported to revoke Ser- 
geant Weitzel’s discharge of December 15, 1960, and special orders 
of January 29, 1962, purported to place him on the retired list in 
the grade of technical sergeant effective February 9, 1962, under 
sections 1201 and 1372, Title 10, U.S. Code. You state that he was 
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at that time certified as being 20 percent permanently disabled and as 
having completed 21 years, 1 month and 24 days of active service 
and 22 years, 6 months and 23 days of service for basic pay purposes 
through February 9, 1962; that he was paid retired pay at the rate 
of $152.25 a month from February 9, 1962, through May 31, 1962; and 
that his retired pay was stopped effective June 1, 1962, upon the re- 
ceipt of information by the Retired Pay Division, Air Force Account- 
ing and Finance Center, that he had previously been discharged with 
disability severance pay. You point out that Sergeant Weitzel was 
not qualified for separation with severance pay on December 15, 1960, 
since, having completed 20 years of active service on that date, he did 
not have the “less than 20 years of service” required by 10 U.S.C. 1203. 
On such basis, you say that his discharge on December 15, 1960, appears 
invalid. 

The following questions are presented for decision : 

a. Was discharge on 15 December 1960 invalid? 

b. If answer to a is negative, are subsequent orders revoking discharge 
valid, since they were issued after effective date of discharge? 


ec. Is airman eligible for retired pay retroactive to discharge on 15 Decem- 
ber 1960? 

d. If answer to ¢ is negative, is retirement date of 9 February 1962 proper? 

e. If answer to d is affirmative, 

(1) May the period 15 December 1960 to 9 February 1962 be credited for 


increasing retired pay (both the percentage multiplier and for basic pay 
purposes) ? 


(2) Is airman eligible for active duty pay and allowances from 15 December 
1960 to 9 February 1962? 

Section 1201 of Title 10, United States Code, provides, among 
other things, that upon a determination by the Secretary concerned 
that a member of the Armed Forces entitled to basic pay is unfit to 
perform the duties of his office, grade, rank, or rating because of 
physical disability incurred while entitled to basic pay, the Secretary 
may retire the member, with retired pay computed under section 
1401, if the Secretary also determines that, based upon accepted 
medical principles, the disability is of a permanent nature, and that 
the member has at least 20 years of service computed under section 
1208. Section 1203 provides that if the member has completed less 
than 20 years of service, he may be separated from his Armed Force, 
with severance pay computed under section 1212. Section 1216 pro- 
vides that— 

(a) The Secretary concerned shall prescribe regulations to carry out this 
chapter within his department. 


(b) The Secretary concerned has ull powers, functions, and duties incident 
to the determination under this chapter of— 


(1) the fitness for active duty of any member of an armed force under his 
jurisdiction ; 

(2) the percentage of disability of any such member at the time of his 
separation from active duty; 

(3) the suitability of any member for reappointment, reenlistment, or reentry 
upon active duty in an armed force under his jurisdiction ; and 
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(4) the entitlement to, and payment of, disability severance pay to any 
member of an armed force under his jurisdiction. 

(c) The Secretary concerned or the Administrator of Veterans’ Affairs, as 
prescribed by the President, has the powers, functions, and duties under this 
chapter incident to hospitalization, reexaminations, and the payment of dis- 
ability retired pay within his department or agency. 

Apparently, Sergeant Weitzel was discharged by direction of the 
Secretary of the Air Force. Under the broad powers conferred upon 
him by 10 U.S.C. 1216 there can be no doubt that the Secretary 
had the authority to order Sergeant Weitzel’s discharge upon a deter- 
mination by the Secretary—which obviously was made—that the 
airman’s disability was permanent. While it appears that the Secre- 
tary would not have directed the airman’s discharge if it had been 
disclosed that he had completed 20 years of service, the courts and the 
accounting officers have long held that an executed discharge, by com- 
petent authority, separates a member from the service even though 
such discharge may have been inadvertent. 

Our decisions have consistently applied the principle of the irrevoca- 
bility of an executed discharge by competent authority even though it 
was subsequently determined that such a discharge should not have 
been issued. See 4 Comp. Gen. 773 (administrative holding that dis- 
charge by medical survey was issued as a result of errors of fact and 
was null and void) ; 27 Comp. Gen. 495 (discharge for physical dis- 
ability instead of retirement for disability) ; 31 Comp. Gen. 665 (dis- 
charge without severance pay may not be canceled so as to authorize 
discharge with such pay) ; 38 Comp. Gen. 523 (bad conduct discharge 
from Navy retired list may not subsequently be changed to a discharge 
under honorable conditions so as to entitle the man to disability retired 
pay after date of original discharge action) ; and 40 Comp. Gen. 249 
(discharge of a Marine Corps officer because of a physical disability, 
rated at 20 percent, may not be set aside and the officer placed on the 
temporary disability retired list with a physical disability rating of 
30 percent). 

With respect to the holdings in 31 Comp. Gen. 296 and 37 Comp. 
Gen. 19, cited in one of the papers attached to your letter, your atten- 
tion is invited to the fact the orders involved in those cases were retire- 
ment orders, not orders effecting a discharge from the service. Ordi- 
narily, retirement does not effect a permanent separation from the 
service. Hence, if substantial new evidence not previously considered 
comes to light after retirement orders became effective, such orders may 
be revoked or corrected on the basis of such new evidence. 40 Comp. 
Gen. 419. The holdings in those cases are not for application where 
an actual separation from the service has been accomplished under 
orders issued by competent authority. 

It is our view, therefore, that Sergeant Weitzel’s discharge on De- 
cember 15, 1960, was not invalid; that the subsequent orders purporting 
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to revoke his discharge were without effect; that he is not eligible 
for retired pay retroactive to the discharge date of December 15, 1960; 
and that the “retirement date of 9 February 1962” is not proper. Ac- 
cordingly, questions “a”, “b”, “ec”, and “d” are answered in the nega- 
tive, rendering unnecessary an answer to question “e”. The proposed 
payment of $152.25 is not authorized and the voucher in that amount, 
together with the accompanying papers, is retained here. 

It is our opinion that a man is either in the service or out of the 
service and we doubt that the Air Force could have compelled Mr. 
Weitzel against his will to return to active service after he received 
his discharge. If the Air Force had attempted to compel such subse- 
quent service, doubtless the civil courts would have freed him upon a 
habeas corpus petition. See United States ew rel. Flannery v. Com- 
manding General, 69 F. Supp. 661; United States ex rel. Roberson v. 
Keating, et al.,121 F. Supp. 477. In Marshall v. Wyman, 132 F. Supp. 
169, 176, the court said: 


When plaintiff was discharged * * * his status changed from soldier to civil- 
ian. * * * Recognizing the finality of discharge, Congress has taken appropriate 
action to provide remedies where their need has appeared. Congress has estab- 
lished a procedure for administrative review of the characterization of a dis- 
charge * * * and for the correction of any military record to remove an 
injustice. * * *. 


In the circumstances it appears that the Secretary of the Air Force, 
acting under the provisions of 10 U.S.C. 1552, properly may correct 
Mr. Weitzel’s military record to show that he was placed on the perma- 
nent disability retired list on December 15, 1960, with entitlement to 
disability retired pay based on a disability rating of 20 percent. In 
any event, he is not entitled to the sum of $6,960 which was paid to him 
as disability severance pay on December 15, 1960, such payment being 
contrary to law, and that sum should be collected from him. See our 
decision of March 19, 1962, B-148128, 41 Comp. Gen. 597, copy here- 
with. See, also, Ollie 7. Frith v. United States, Ct. Cl. No. 138-59, 
decided January 12, 1962. 


[ B-150311 J 


Compensation—Periodic Step-Increases—Service Credits—Time 
in Grade v. Time in Rate 


In the initial adjustment of the basic rates of compensation of civilian em- 
ployees pursuant to the Classification Act Amendments of 1962, under section 
602(b) (10), prescribing that service prior to the effective date provided by the 
section shall be counted toward not to exceed one periodic step-increase under 
the time in grade provision of section 701(a) of the Classification Act of 1949, 
as amended by section 603 of the 1962 act, the phrase “time in grade” is descrip- 
tive and the time in rate and not the total service in the grade is the determining 
factor in setting the proper salary step in the grade under the initial adjustment 
provisions of the act; therefore, a GS-18 employee who did not have the 3 years 
of service in step 7 required by section 701(a)(3) may not be placed in step 8, 
notwithstanding completion of the 12 years of service eligibility requirement, 
and a GS-11 employee who had not completed the 52 weeks of service prescribed 
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by section 701(a)(1) for a step-increase, but had 3 years in the grade is not 
entitled to step 4. 


To Richard T. Erickson, Department of the Interior, December 20, 
1962: 


Your speedletter of November 15, 1962, file 4-360, requests our de- 
cision whether you may certify for payment a supplemental payroll 
representing additional salary for two employees, named below, which 
was not included in their pay for the pay period October 14 to 27, 
1962. We assume that period is the first pay period in Region 4 begin- 
ning on or after the date of ehactment of Public Law 87-793, approved 
October 11, 1962, 5 U.S.C. 1115. The circumstances giving rise to 
your request are described by you as follows: 


Mr. Parley R. Neeley, General Engineer, was promoted to GS-13, March 5, 
1950, and given a longevity step increase September 4, 1960, which established 
his salary at $12,195. Mr. Grant R. Lamb, Engineering Technician, was pro- 
moted to GS-11, December 28, 1958, and given a step increase December 24, 
1961, which established his salary at $8,080. 

Pursuant to the new pay act our field office applied the time in grade language 
of Paragraph 10 of the “Classification Act Amendments of 1962”, to these posi- 
tions and calculated the salaries at $13,705 and $8,840 respectively. They figured 
the General Engineer, GS-18, having been in grade over 12 years, should be 
placed in step 8, which step, in point of years, would require the completion of 
12 years service to reach. They figured the Engineering Technician, GS-11, 
having been in grade over 3 years, should be placed in step 4, which step, in 
point of years, would require the completion of 3 years service to reach. 

Our Personnel office reduced the salary bases one step each figuring the first 
employee had not completed 3 years in his step since September 4, 1960, and the 
second had not completed one year in his step since December 24, 1961. Salaries 
for these two employees for the period ending October 27, 1962, were therefore 
paid at the rates for steps 7 and 3 respectively. 


The following questions are posed in your Jetter—numbered by us: 


1, Should the total time in grade be applied against the rate requirements 
specified in the new act, without regard to time in rate, to determine the step 
in which the employee’s salary is initially assigned? 

2. If your decision is in the affirmative, should the salaries of other employees 
be adjusted to reflect higher rates based on the time in grade provisions of 
Paragraph 10, even though they may not have completed the time in step re- 
quirements of Section 603? 


Subsections 602(b), (4) and (10) of the Classification Act Amend- 
ments of 1962, Title II of Part I1, Public Law 87-793, 5 U.S.C. 1113 
note, and section 701(a) of the Classification Act of 1949, as amended 
by section 603 of Public Law 87-793, 5 U.S. Code 1121(a), provide, 
in pertinent part, as follows: 


(b) The rates of basic compensation of officers and employees to whom 
Compensation Schedule I of the General Schedule set forth in subsection (a) 
of this section applies shall, subject to the provisions of paragraph (10) of this 
subsection, be initially adjusted, effective on the first day of the first pay period 
beginning on or after the date of enactment of this Act, as follows: 

* * + * * * * 

(4) If the officer or employee is receiving basic compensation immediately 
prior to the first day of the first pay period which begins on or after the date 
of enactment of this Act at the first, second, third, fourth, fifth, or sixth scheduled 
rate, or at the first, second, or third longevity rate of grade 11, 12, 13, or 14 of 
the General Schedule of the Classification Act of 1949, as amended, he shall 
receive a rate of basic compensation at the corresponding first, second, third, 
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fourth, fifth, sixth, seventh, eighth, or ninth rate of the appropriate grade in 
effect on and after such day. 


* * * * * *” . 


(10) Service of officers and employees performed immediately preceding the 
first day of the first pay period which begins on or after the date of enactment 
of this Act, in the grade of the General Schedule in which their respective posi- 
tions were placed on such day, shall be counted toward not to exceed one step 
increase under the time in grade provisions of subsection (a) of section 701 of the 
Classification Act of 1949 as amended by this Act. 

* 7 = 7” ” * 

See. 701. (a) Each officer or employee compensated on a per annum basis, 
and occupying a permanent position within the scope of the compensation 
schedules fixed by this Act, who has not attained the maximum rate of compen- 
sation for the grade in which his position is placed, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the beginning 
of the next pay period following the completion of (1) each fifty-two calendar 
weeks of service in salary rates 1, 2, and 3, or (2) each one hundred and four 
calendar weeks of service in salary rates 4, 5, and 6, or (3) each one hundred 
and fifty-six calendar weeks of service in salary rates 7, 8, and 9, subject to the 
following conditions: 

(A) That no equivalent increase in compensation from any cause was received 
during such period; * * *. 


The purpose of subsections 602(b) and 701(a) is explained on pages 
60 and 61 of the conference report (H. Rept. No. 2532) to accompany 
H.R. 7927, which became Public Law 87-793, in pertinent part, as 
follows: 


* * * Because the number of regular step rates is increased, the current 
provisions for longevity step increases in title VII of the Classification Act of 
1949 are no longer needed and are repealed in subsequent sections of the con- 
ference substitute. 

Section 602(b) specifies the rules adjusting existing pay rates to the rates 
of the new schedules. Employees generally are to retain the same relative place 
within the new grade range as they had within their former grade range. 

Paragraph (10) of section 602(b) provides that service immediately preceding 
the effective date shall be counted toward not to exceed one step increase under 
the time in grade provisions of section 701(a) of the Classification Act of 1949, 
as amended by the conference substitute. 

* * + * * * 


Section 701 now provides periodic step increases, for employees below the 
maximum rate of the grade, for each 52 calendar weeks of service if the amount 
of the step increase is less than $200, or 78 weeks of service if the employee’s 
position is in a grade in which the step increase is $200 or more. As amended, 
section 701(a) provides for periodic increases at all grades following the com- 
pletion of (1) 52 calendar weeks of service in salary rates 1, 2, and 3, (2) 104 
calendar weeks of service in salary rates 4, 5, and 6, and (3) each 156 calendar 
weeks of service in salary rates 7, 8, and 9. 

We view the term “time in grade” appearing in section 602(b) (10), 
5 U.S.C. 1113 note, as merely a descriptive phrase and as nowise re- 
quiring that an employee’s total service in grade be considered as the 
determining factor in setting his proper salary step in such grade 
under the initial adjustment provisions of the act. That view is 
amply supported by the sections of the act above, as well as the legisla- 
tive explanation quoted above. . See our decisions B-150041 of Oc- 
tober 12, 1962, 42 Comp. Gen. 202, and B-150219 of November 15, 1962, 
42 Comp. Gen. 249, copies herewith. The above-stated question 1 ac- 


cordingly is answered in the negative. 
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In view of the above “negative” answer, question 2 requires no 
answer. Moreover, see the provisions of 31 U.S.C. 82d, last clause, 
and General Accounting Office Manual For Guidance Of Federal 
Agencies, Title 1, section 3060.10, second and third paragraphs. 

The voucher, with attachments, is returned herewith and may not 
be certified for payment. 


[ B-142023 J 


Pay—Retired—Fleet Reservists—Status of Pay 


The plaintiff in James Smith v. United States, 155 Ct. Cl. 682, who was awarded 
active duty pay and allowances from date of illegal discharge to the expiration 
of his enlistment term, and retainer pay from the end of the term to the date of 
entry of judgment, but who was not transferred by the Secretary of the Navy 
to the Fleet Reserve, is not entitled to retainer pay for any period subsequent to 
the date of entry of judgment, the Court of Claims decision bestowing no Regular 
Navy or Fleet Reserve status on the plaintiff, but simply awarding him a money 
judgment that did not affect the official record or compel executive action, and 
absent action by the Secretary of the Navy to transfer the plaintiff to the Fleet 
Reserve, payment to him of retainer pay, which requires membership in the 
Fleet Reserve or Fleet Marine Corps Reserve, is unauthorized and would be 
contrary to law. 


To Commander M. M. Alexander, Department of the Navy, De- 
cember 21, 1962: 

Reference is made to your letter of September 28, 1962, forwarded 
here by endorsement of October 30, 1962, of the Comptroller of the 
Navy, requesting decision concerning the retainer pay status of James 
Smith, 212-34-17, former chief boatswain’s mate, U.S. Navy. Your 
request was assigned Submission No. DO-N-676 by the Department 
of Defense Military Pay and Allowance Committee. 

You refer to the decision rendered December 6, 1961, by the Court 
of Claims in favor of the subject man in the case of James Smith v. 
United States, 155 Ct. Cl. 682, in which it was held that his administra- 
tive discharge from the naval service on December 7, 1954, “was 
illegal” and that Smith was “entitled to judgment for active duty 
pay and allowances * * * for the period from December 8, 1954—when 
he was discharged—to May 8, 1956, when the term of his enlistment 
would have ordinarily expired” and to the “retainer pay of a Fleet 
Reservist from May 8, 1956, to the date of entry of judgment in this 
proceeding.” 

In response to a Motion for Call allowed by the court December 13, 
1961, this Office on March 5, 1962, forwarded to the Chief Clerk of 
the Court of Claims a statement showing the several items of pay and 
allowances, including retainer pay, which this Office considered as 
having legally accrued to the plaintiff under the decision of Decem- 
ber 6, 1961. The total amount therein shown due, $14,843.30, excluded 
any credit of pay and allowances for the period December 8, 1954, to 
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November 10, 1955, inclusive, for the reason that the plaintiff was 
in a nonperformance of duty and nonpay status during the period 
February 24, 1954, to November 10, 1955, inclusive, while retained in 
the custody of the California civil authorities. The computation of 
active duty pay and allowances and retainer pay found due him for 
the period from November 11, 1955, to December 6, 1961, inclusive, 
did not include as creditable service any part of the period Febru- 
ary 24, 1954, to November 10, 1955, inclusive, resulting in the comple- 
tion of 22 years of creditable active service on March 14, 1956, and a 
55 percent multiplier in the computation of retainer pay effective 
from May 9, 1956. 

In its final action in the case the Court of Claims on June 27, 1962, 
entered a money judgment in the amount of $14,843.30, thereby adopt- 
ing our computation of March 5, 1962, and the basis therefor as above 
set forth. It is believed that this will resolve the doubt expressed in 
the last paragraph of your letter concerning the number of years (22) 
properly creditable in determining the multiplier factor which was 
used in computing the amount of retainer pay due Smith under the 
decision of December 6, 1961. 

The basic question presented in your letter is whether you are 
authorized to pay retainer pay to Smith commencing December 7, 
1961. In that connection you state “Doubt exists regarding his entitle- 
ment to retainer pay after 6 December 1961 in the absence of any 
action by the Secretary of the Navy towards transferring him to the 
Fleet Reserve.” 

Under the decision of December 6, 1961, coupled with the action 
of the court on June 27, 1962, the plaintiff became entitled to a judg- 
ment for a sum of money equal to active duty pay and allowances for 
the period November 11, 1955, to May 8, 1956, inclusive, and retainer 
pay for the period May 9, 1956, to December 6, 1961, inclusive. The 
decision of December 6, 1961, did not and could not bestow on Smith 
any status in the Regular Navy or in the Fleet Reserve, since the 
Court of Claims was simply awarding a judgment in the nature of 
money damages computed on the basis of active duty pay and allow- 
ances and retainer pay as shown above. 

In Patterson v. United States, 141 Ct. Cl. 435, 488 (1958), the court 
pointed out that the rendering of a money judgment “does not have 
the effect of actually changing an official record or of compelling 
executive action.” In San Millan, Jr. v. United States, 139 Ct. Cl. 485, 
487 (1957), the court held that— 


While it is true that this court cannot confer the status of disability retire- 
ment on a member or former member of the armed forces, any more than it 
can restore a wrongfully discharged civil service employee to his job with the 
Federal Government, it has long been held that this court has jurisdiction to 
render judgment for the pay which was denied the claimant by the arbitrary 
or capricious actions of the administrative agency of the Government. 


a 
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See Friedman vy. United States, 141 Ct. Cl. 239, 258-259 (1958) and 
the decision in Betts v. United States, 145 Ct. Cl. 530, 536 (1959) 
in which the court stated— 

This court has, of course, no authority to appoint persons to public office. It 

does have jurisdiction to award them money damages as compensation for vio- 
lations of rights granted to them by statute or regulation. 
The decision in Betts v. United States concludes with the observation 
that “what the Executive may or may not do by way of specific cor- 
rection of errors or injustices which are embodied in its military rec- 
ords is not subject to review by this Court.” 

Your letter indicates that the Secretary of the Navy had not then 
taken any action towards transferring Smith to the Fleet Reserve and 
it seems reasonable to assume that no such action has been taken to 
date. Retainer pay legally may be paid by the accounting officers of 
the Government only to members of the Fleet Reserve or Fleet Marine 
Corps Reserve and, since the record indicates that Smith is not a mem- 
ber of either of these organizations, the payment to him of retainer 
pay is unauthorized and would be contrary to law. 

The decision of December 6, 1961, clearly recognizes the fact that the 
plaintiff, Smith, had not then (December 6, 1961) been transferred 
by the Department of the Navy to the Fleet Reserve, the court stating 


Since we have decided that the discharge [of December 7, 1954] was illegal, 
and inasmuch as the invalid discharge aborted the normal course of events 
whereby plaintiff would have been transferred, upon expiration of his enlistment, 
to the Fleet Reserve, plaintiff is entitled to recover retainer pay * * * from 
May 8, 1956 to the date judgment is entered in this proceeding. 


Also, in a statement dated July 9, 1962, the plaintiff, Smith, notified 
this Office as follows: 


TO WHOM IT MAY CONCERN : 


I, James Smith, am the plaintiff in the case of James Smith v. United States, 
Court of Claims No. 28-60, decided December 6, 1961, in which the Court, on 
June 27th, 1962, entered a money judgment in my favor in the sum of $14,843.30. 

The amount of the judgment as entered by the Court is satisfactory to me 
‘ and no further legal proceedings will be taken with respect to the judgment of 
the Court. In making this statement I do wish it understood that while the 
Court held in substance that I was entitled to the retainer pay of a transferred 
Fleet Reservist, credited with my length of service, it did not and could not 
actually effect my transfer to the Fleet Reserve. I, of course, intend to pursue 
the matter of obtaining transfer to the Fleet Reserve further but that will not 
be in the Court of Claims as I recognize that the Court of Claims cannot direct 
my transfer to the Fleet Reserve. 


Since the accounting officers of the Government may authorize pay- 
ment of retainer pay to James Smith only upon his proper transfer 
to the Fleet Reserve, you are not authorized, solely on the basis of 
the decision of December 6, 1961, and the money judgment of June 27, 
1962, to pay retainer pay to him for any part of the period subsequent 
to December 6, 1961. 
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[ B-145581 J 


Compensation—Night Work—Regularly Scheduled Night Work— 
Impossible to Schedule 


Occasional unscheduled overtime duty after 6 p.m. by Atomic Energy Commission 
guards in connection with tests, lectures, and emergency building protection 
which cannot be regularly scheduled because of the impossibility to anticipate 
the overtime work in advance does not constitute “regularly scheduled work” 
within the meaning of the night differential statute, section 301 of the Federal 
Employees Pay Act of 1945, as amended, 5 U.S.C. 921, as work to constitute 
regularly scheduled work must be duly authorized in advance and must be 
scheduled to recur on successive days or after specified intervals; therefore, 
the guards performing occasional unscheduled night overtime duty are not 
entitled to payment of the night differential authorized under 5 U.S.C. 921. 


Compensation—Night Work—Regularly Scheduled Night Work— 
Duration of Facility Operation 


Where Atomic Energy Commission facilities continue occasionally and without 
advance notice to operate beyond the regularly established duty hours of 7:30 
a.m. to 5:30 p.m., requiring night overtime guard service, night differentiai 
under section 301 of the Federal Employees Pay Act of 1945, as amended, 5 
U.S.C. 921, provided for “regularly scheduled work” between the hours of 6 
p.m. and 6 a.m. may be authorized only when supported by an administrative 
finding that an inherent requirement of the particular post assignment is that 
the guard remain on duty so long as the facility is in operation, including when 
necessary overtime duty after 6 p.m., and that the overtime status after 6 p.m. 
frequently recurs for the individual guard, otherwise, the overtime work is not 
regularly scheduled and is not subject to a night differential payment. 


Compensation—Night Work—Constructive Time 


The minimum of 2-hours call-back overtime authorized by 5 U.S.C. 912(a) 
applies solely to overtime compensation and the constructive time authorized 
has no application to night differential premium pay. 


To the Chairman, United States Atomic Energy Commission, De- 
cember 26, 1962: 

On July 12, 1962, reference AFP-MLH, Mrs. Marion L. Heuer, 
Authorized Certifying Officer at the Albuquerque Operations Office, 
requested our decision on certain questions concerning payment of 
night differential under section 301 of the Federal Employees Pay 
Act of 1945, as amended, 5 U.S.C. 921, to members of the guard force 
at Los Alamos, New Mexico, for overtime duty at night when the ad- 
ditional work requirements could not be anticipated in advance. Also, 
on November 23 your Controller submitted a report on the matter 
in response to our request of August 15, 1962. Under the circum- 
stances of this case, we are addressing our reply to you rather than 


directly to the Certifying Officer. 


So far as here material, section 301(a) of the 1945 Pay Act, as 
amended by the act of September 1, 1954 (Public Law 763), 68 Stat. 
1110, 5 U.S.C. 921(a), provides for the payment of premium compen- 
sation (night differential) of 10 percent for any “regularly scheduled 
work” between the hours of 6 p.m. and 6 a.m. 
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The security activities of the guards involve such matters as 
manning security stations and patrols, guarding property and escort- 
ing official visitors who are not authorized to receive restricted in- 
formation. For organizational purposes, the guards are divided into 
three companies, “A,” “B,” and “C,” with each company being re- 
sponsible for one shift. Some 53 guard stations have been established 
at various technical areas where work is performed by the Los Alamos 
Scientific Laboratory. The hours of operation at those stations may 
vary according to the operations of the Laboratory. Thirty-six of 
the stations operate 24 hours a day with 3 shifts; 8 operate on day 
shifts only, during the daytime hours the Laboratory is in operation; 
13 operate on 2 shifts (swing and graveyard) from 3 p.m. to 7 a.m.; 
3 operate on 2 shifts (day and swing) from 7 a.m. to 11 p.m.; and 3 
operate as needed. The normal complement for each company is the 
number of men required to man regularly established stations or 
posts during each shift, including a factor of men to permit normal 
leave taking and one “extra” man for each shift to operate as a relief 
man to take care of limited emergency situations. 

The Certifying Officer summarizes the nature of the additional 
duties and circumstances under which the need therefor arises, as 
follows: 


The need for the additional guards arises when, on very little or virtually 
no notice at all, a discrete laboratory facility is required by the imperatives of 
research being done, to be in operation beyond normal operating hours (8 a.m. 
to 5 p.m.) and must, therefore, have security services after 6 p.m. The need 
for the additional guards also arises when special demands for visitor escorts 
and property protection occur. The work performed by the additional guards 
is by and large one time, special duty work. It is sometimes required at sta- 
tions that are normally not manned during the night hours, and, some such work, 
although performed within the technical area which, as a whole, is under the 
jurisdiction of the guards, is performed at particular locations in the technical 
areas that are not manned at all on a regular basis. 


The following “Situations” concerning which our decision is re- 
quested are presented by the Certifying Officer : 


Situation No. 1: Overtime of 10.0 hours was performed after 6 p.m. on June 12 
and 14, 1962, at Guard Station 327. This station is established at a shop build- 
ing in the technical area. It has regularly established duty hours of 7:30 a.m. 
to 5:30 p.m, The overtime was required because certain Laboratory operations 
in the shop continued beyond 6 p.m. on the dates indicated. The requirement 
that the station operate after 6 p.m. occurred on 7 other occasions during the 
month of June. 

Situation No. 2: Overtime of .2 hours was performed after 6 p.m. on June 16, 
1962, at Guard Station 235. This station is established at a remote site that 
is manned only during chemical explosive tests. These tests are frequent, but 
are not regularly scheduled. When the tests are running, the station is required 
to be manned. Such tests may begin or continue after 6 p.m. The requirement 
that the station operate after 6 p.m. occurred once during the month of June. 

Situation No. 3: Overtime of 8.1 hours was performed after 6 p.m. on June 14, 
1962, at the Administration Building in Technical Area 3. The additional 
guards were required when lectures were in progress in the auditorium por- 
tion of the building. There is a guard post at the entrance to the building 
that is manned 24 hours each day; however, lectures given in the auditorium 
are sometimes open to the public. During these lectures, extra guards are 
placed on duty in halls and at doors to prevent entry of unauthorized 
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personnel into sensitive areas. The lectures are not regularly scheduled. The 
requirement that additional guards be assigned for duty after 6 p.m. occurred 
once during the month of June. 

Situation No. 4: Overtime of 11.2 hours was performed after 6 p.m. on 
June 20, 1962 at Building No. 1 in Technical Area 46. Due to construction activ- 


ities, a roll door for this building could not be locked and sealed on the night 
of June 20. This condition was reported by the patrol guard who stood by 


until an additional guard could be called out to stand duty at the unlocked 
door. 


The basic question to be decided is, of course, whether the addi- 
tional overtime work at night occurring in the situations described 
above constitutes “regularly scheduled work” within the meaning 


of the subject night differential statute. (Generally speaking, the 
work, to constitute “regularly scheduled work,” must be duly author- 
ized in advance and must be scheduled to recur on successive days or 
after specified intervals. See 40 Comp. Gen. 397, 399 (citing 39 7d. 
73 and modifying 36 id. 657). Clearly, on the facts presented the 
overtime work involved in Situation Nos. 2, 3, and 4, stated above 
does not meet the foregoing requirements, and, therefore, the night 
differential is not payable for such work. 

Concerning Situation No. 1, it might be inferred from the state- 
ment of that Situation that the duty requirements of the individual 
guard at the facility involved are analogous to the duty require- 
ments for security couriers of your Commission involved in our deci- 
sion of July 6, 1961 (B-145581), 41 Comp. Gen. 8, in that an inherent 
requirement of the particular post assignment is that he remain 
on duty so long as the facility is in operation, including, when nec- 
essary, overtime duty after 6 p.m., and that the requirement for 
remaining on duty in an overtime status after 6 p.m. frequently 
recurs for the individual guard. If such inference be supported by 
an administrative finding to that effect, night differential is payable. 
Otherwise, the overtime work must be regarded as being not regu- 
larly scheduled and not subject to night differential payment. 

In any event, none of the situations here in question is comparable 
with the factual situation considered in 34 Comp. Gen. 621, in that 
the additional guards in this case were not assigned to perform duties 
normally performed by the regular night force. The fact that other 
guards in the same general area were assigned regular tours of duty 
at night isnot material. (7.36 Comp. Gen. 657, 658. 

Three related situations are set forth in your Controller's letter 
of November 23 with pertinent questions as follows: 

1. When security requirements in the circumstances stated make it necessary 
to supplement a guard shift on duty with guards who would otherwise be 
off-duty to handle occasional additional security tasks, is night differential 
payable for that part of such work (whether it be only a few minutes, a 


few hours, or eight or more hours in duration) performed between 6 p.m. and 
6 a.m.? 


2. Section 912(a), Volume 5, of the United States Code Annotated provides: 
“* * * any unscheduled overtime work performed by any officer or employee 
on a day when no work was scheduled for him, or for which he is required 





ee 
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to return to his place of employment, shall be considered to be at least two 
hours in duration.” 
If your answer to question one is “yes,” is work of less than two hours in dura- 
tion to be given constructive credit of two hours for night differential pur- 
poses? If so, how is the night differential to be applied? 

3. If you conclude that such time must be given constructive credit of two 


hours, and if such additional work spans hours in two separate calendar days 


(11 p.m. to 1 a.m.), the second of which is a day when no work is scheduled 
for the guard, must time performed within that second day be considered 
separately and given two hours of constructive credit? If so, how is night 
differential to be applied? 


Concerning situation 1, we believe the answers to the Certifying 


Officer’s questions, above, adequately set forth the applicable 
guidelines. 


The provisions of law requiring call-back overtime for a minimum 
of two hours is, in our opinion, intended to apply solely to overtime 
compensation and has no application to night differential premium 
pay. Therefore, the first question in situation 2 is answered in the 
negative, rendering a reply unnecessary to the second question. 

In view of the negative answer to the first question in situation 2, 
no answer is required to the questions presented in situation 3. 

Concerning the Certifying Officer’s inquiry as to payments already 
made, we must advise that any payments of night differential con- 
trary to the conclusions stated herein should be recovered. 


[ B-150265, B-149986 J 


Compensation—Wage Board Employees—Overtime—Work in 
Excess of Daily and Weekly Limitation 


The method of computing overtime hours for employees of independent Govern- 
ment contractors under Title I of the Contract Work Hours Standards Act when 
work exceeds both the 8 hours per day and the 40 hours per week limitations, 
which method gives the employees the benefit of the greater number of overtime 
hours, should be used for Government employees subject to section 23 of the act 
of March 28, 1934, as amended by section 201 of the Work Hours Act of 1962; 
however, double benefit for the same hours is not authorized. 


Compensation—Wage Board Employees—-Overtime—Work in 
Excess of Daily and Weekly Limitation 


A wage board employee who is assigned to a regularly scheduled workweek of 
five 8-hour days and who receives overtime compensation for three and one-half 
hours of overtime work in excess of 8 hours on one day, which is the same num- 
ber of hours in excess of 40 per week, has received all the overtime compensation 
to which he is entitled. 


Compensation—Wage Board Employees—Overtime—Work in 
Excess of Daily and Weekly Limitation 


Although section 23 of the act of March 28, 1934, as amended by section 201 
of the Work Hours Act of 1962, 5 U.8.C, 673c, which provides that overtime 
work in excess of 8 hours per day or in excess of 40 hours per week shall be 
compensated for at not less than time and one-half the basic rate of compensa- 
tion must be construed as providing alternate or separate methods for determin- 
ing overtime work in excess of 8 hours or in excess of 40 hours a week, the 
method of computing overtime hours to allow the greater number of overtime 
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hours should be used; therefore, an employee whose regularly scheduled work 
week is comprised of three 12-hour days and one 10-hour day, or 46 hours per 
week, would be entitled to overtime compensation for the 14 hours per week in 
excess of 8 hours per day but not to overtime for the 6 hours in excess of 40 
hours per week. 42 Comp. Gen. 195, modified. 


To John P. Cookson, United States Department of Agriculture, 
December 26, 1962: 


Your letter of November 7, 1962, submits a voucher in the amount 
of $5.18, with related papers, representing a proposed payment of 
additional overtime compensation for service in excess of 40 hours per 
week under the provisions of section 23 of the act of March 28, 1934, 
48 Stat. 522, 5 U.S.C. 673c, as amended by section 201 of the Work 
Hours Act of 1962, Public Law 87-581, 76 Stat. 360. 

You say that the employee involved, a truck driver, WB-8, $2.96 
per hour, is assigned to a regularly scheduled workweek of five 8-hour 
days. During the period October 14 through 27, 1962, on a Thursday 
of the second workweek, the employee was ordered to perform 314 
hours of work in excess of his 8-hour tour. The record shows that on 
the regular payroll he received payment for the 314 hours of overtime 
in excess of 8 hours for that day under the amendatory provision of 
section 201 of Public Law 87-581, at time and one-half his basic rate 
of compensation. In view of our holding in 42 Comp. Gen. 195, 
B-149986, October 9, 1962, answer to question 3, you indicate there is a 
substantial basis for payment of the additional amount represented 
by the submitted voucher; but you express doubt as to the propriety 
of such payment because our decision concerned an employee whose 
overtime was “regularly scheduled” whereas the overtime here in- 
volved was “unscheduled.” 

Question 3 and the answer thereto read as follows: 

3. An employee regularly works a 46-hour week, consisting of three 12-hour 
days and one 10-hour day. Evidently 4 hours of each of the 12-hour days will be 
paid at the overtime rate. After 4 hours of the 10-hour day he will exceed 40 
hours for the week. Will he be paid at the overtime rate for the last 6 hours? 
Would there be a double premium for the 2 hours which will exceed both the 
8 hours in the day and the 40 hours in the week? 

The applicable proviso reads, in pertinent part, as follows: “That overtime 
work in excess of eight hours per day or in excess of forty hours per week shall 
be compensated for at not less than time and one-half the basic rate of com- 
pensation.” [Italics supplied.] We believe the Congress intended to provide 
alternate or separate methods for determining the overtime work compensable 
at time and one-half the basic rate of compensation thereunder. Upon that 
premise the employee whose regularly scheduled workweek is comprised of 3 
12-hour days and 1 10-hour day, a total of 46 hours per week, would be entitled 
to compensation at time and one-half for the 4 hours overtime work in excess 
of 8 hours per day on the 12-hour days. He waquld be entitled to 6 hours over- 
time work in excess of 40 hours per week on the 10-hour day. We find no basis 
in the language of the statute or in its legislative history for payment of a 
double premium for the 2 hours on the 4th workday—a ten hour day—that 
exceeds both the 8 hours per day and the 40 hours per week. 

In our answer to’question 3, we did not intend to create a double 


benefit for employees. As we pointed out therein we believe the 
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Congress intended to provide alternate or separate methods for deter- 
mining the overtime work to be compensated at time and one-half 
the basic rate of compensation under the amendatory language. 

We note that S. Rept. No. 1722, 87th Congress, 2d Session, ac- 
companying H.R. 10786, which became Public Law 87-581, approved 
August 13, 1962 (Work Hours Act of 1962), had this to say con- 
cerning section 201 of such act—which is the proviso quoted in our 
answer to question 3 of B-149986, October 9, 1962, set out above: 
“This section amends section 23 of the Act of March 28, 1934, to bring 
that Act into conformity with the policy of Title I of this Act.” Sec- 
tion 102(a) of Title I, Public Law 87-581, 42 U.S.C. 328(a), provides 
as follows: 

Sec. 102. (a) Notwithstanding any other provision of law, the wages of every 
laborer and mechanic employed by any contractor or subcontractor in his per- 
formance of work on any contract of the character specified in section 103 shall 
be computed on the basis of a standard workday of eight hours and a standard 
workweek of forty hours, and work in excess of such standard workday or 
workweek shall be permitted subject to the provisions of this section. For each 
workweek in which any such laborer or mechanic is so employed, such wages 
shall include compensation, at a rate not less than one and one-half times the 
basic rate of pay, for all hours worked in excess of eight hours in any calendar 
day or in excess of forty hours in the workweek, as the case may be. 

We have ascertained from the Department of Labor that under 
section 105 of the Contract Work Hours Standards Act, 42 U.S.C. 
331, which authorizes the Secretary of Labor to make certain rules 
and regulations under such act, a directive has been issued (see 
Memorandum No. 40, dated September 7, 1962) requiring the follow- 
ing stipulation to be included in any contract subject to the Contract 
Work Hours Standards Act: 

(a) Overtime requirements. 

No contractor or subcontractor contracting for any part of the contract work 
shall require or permit any laborer or mechanic to be employed on such work 
in excess of eight hours in any calendar day or in excess of forty hours in any 
workweek unless such laborer or mechanic receives compensation at a rate 
not less than one and one-half times his basic rate of pay for all hours worked 
in excess of eight hours in any calendar day or in excess of forty hours in 
such workweek, whichever is the greater number of overtime hours, [Italics 
supplied. ] 

We understand that the computation of overtime hours to allow 
the greater number of such overtime hours in excess of eight per day 
or forty per week is in accord with the practice and interpretation 
under the Walsh-Healey Act, 49 Stat. 2036, 41 U.S.C. 35. See Rulings 
and Interpretations No. 3, particularly section 42(c) (2), issued by the 
Department of Labor, concerning Walsh-Healey Act contracts; and 
Walling v. Patton-Tulley Transportation Company, 134 F. 2d 945. 

In view of the statement in Senate Report No. 1722, previously 
quoted, and as the stipulation for payment of overtime compensation 
required to be included in any contract subject to the Contract Work 
Hours Standards Act appears reasonable we believe the same method 
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of computing overtime hours should prevail for employees subject 
to section 23 of the act of March 28, 1934, as amended by section 201 
of the Work Hours Act of 1962. 

Applying the “whichever is greater” method of computing overtime 
hours to the example here involved, we find that the overtime hours in 
excess of eight per day amount to three and one-half hours which is 
the same as the hours in excess of forty per week. Therefore the em- 
ployee is entitled to overtime compensation for only the three and 
one-half hours. The fact that the overtime hours were “unscheduled” 
is immaterial. Since the employee has received overtime compensation 
to the extent of three and one-half hours he is not entitled to any 
additional amount. 

The voucher is returned herewith and may not be certified for 
payment. 

The answer to question 3 in our decision of October 9, 1962, 
B-149986, is modified accordingly. Specifically, the employee whose 
regularly scheduled workweek is comprised of three 12-hour days and 
one 10-hour day, or 46 hours per week, would be entitled to overtime 
compensation for the 14 hours worked per week in excess of 8 hours 
per day. No overtime would be payable in such case for the 6 hours 
worked in excess of 40 hours per week. 


[ B-150248 J 


Transportation—Household Effects—Overseas Employees—Re- 
movals, Suspensions, Ete.—Excess Cost Liability 


The transportation of household effects of an overseas employee in excess of the 
authorized weight allowance incident to a reduction in force action which, on 
appeal, is determined to have been improper, does not come under the back pay 
act of August 24, 1912, as amended, 5 U.S.C. 652, which authorizes only the pay- 
ment of compensation not incidental expenses for improper removals, but must be 
considered as transportation incident to the return of an overseas employee for 
reasons beyond his control, subject to the weight allowance limitation in section 
7 of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-3, and Executive Order 
No. 9805, as amended; therefore, the employee may not be relieved of payment 
for the excess weight costs in the transportation of his household effects to the 
United States and return to the overseas station upon restoration to duty. 


To the Secretary of the Army, December 28, 1962: 


This refers to letter of November 6, 1962, from the Under Secretary 
of the Army, requesting our decision whether under the circumstances 
related below the Department of the Army may pay for the excess cost 
of shipment of the household goods of a civilian employee. 

The information furnished shows that the civilian employee was 
separated due to a reduction in force from his position overseas with 
the Department of the Army on July 24, 1961. He appealed his sep- 
aration to the United States Civil Service Commission Appeals Exam- 
ining Office which sustained the separation action of the overseas 
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command. The employee then appealed to the United States Civil 
Service Commission Board of Appeals and Review. On February 16, 
1962, the Board of Appeals and Review rendered a decision that the 
separation by reduction in force was improper, reversed the decision of 
the Appeals Examining Office, and directed retroactive restoration of 
the employee by the overseas command. 

In the meantime, the employee, his family, and household goods had 
been returned to his place of actual residence in the United States at 
Government expense because he was required to vacate Government 
housing in Stuttgart,Germany. On the return shipment of household 
goods to the United States, there was excess weight in the amount of 
3,362 pounds which resulted in a total amount of $1,422.13 due the 
Government in excess weight charges. The employee contends that 
since he has been the victim of the improper personnel action, he should 
not bear the financial consequences of the wrongdoing; and that all of 
the household goods shipped to the United States must, if the decision 
of the United States Civil Service Commission is meaningful, be re- 
turned to the overseas station from which such goods were improperly 
removed. 

The Under Secretary of the Army says that in view of the intent of 
the act of June 10, 1948, 5 U.S.C. 652, that an “employee be made 
whole” when he is retroactively restored to a position from which he 
has been unjustly separated, the Department concurs in the employee’s 
contention that he should not be charged with the excess weight of the 
shipment to the United States and that all the household goods (10,362 
pounds net weight) should be returned to the overseas station at 
Government expense. 

The following questions are presented for a decision by our Office: 

a. Is collection of the $1,422.13 excess household goods shipping costs requfred ? 


b. May the total amount of household goods returned to the United States be 
returned to the overseas station at Government expense? 


The act of June 10, 1948, 62 Stat. 354, 5 U.S.C. 652, while providing 
for payment of “compensation” covering periods of separation to 
employees improperly removed or suspended without pay from the 
Federal service, less amounts earned by such employees through em- 
ployment during such periods, does not authorize reimbursement of 
incidental expenses occasioned by the adverse action and would not be 
applicable to the matter presented here. 

Section 7 of the Administrative Expenses Act of 1946, Public Law 
600, 60 Stat. 808, as amended, 5 U.S.C. 73b-3, provides for the payment 
of the return travel expenses of the employee and the return transpor- 
tation of the immediate family and the household goods of the em- 
ployee assigned to an overseas location where he is separated for 
reasons beyond his control. We consider the return to the United 








334 DECISIONS OF THE COMPTROLLER GENERAL [42 


States under proper travel orders incident to the separation action in 
the case presented as being for reasons beyond the employee’s control. 

The information furnished indicates that the return shipment to the 
United States of the employee’s household goods took place prior to 
June 1, 1962, and our decision will be based on that assumption. Sec- 
tion 1 of Public Law 600, 5 U.S.C. 73b-1, and Executive Order No. 
9805, as amended, promulgated thereunder, govern the allowance and 
payment from Government funds for expenses of transportation of 
household goods and personal effects of civilian officers and employees 
of the Government to or from points outside the continental United 
States. Both the statute and the Executive order limit the weight of 
the goods and effects which may be transported at Government ex- 
pense to 7,000 pounds net of employees with families. There is no pro- 
vision in the statute or regulations whereby an employee can be re- 
lieved of excess weight costs. 

Therefore, question a is answered in the affirmative. 

The record indicates that the employee’s household goods have not 
as yet been returned to his overseas station. If that assumption be 
correct the allowances for the return transportation overseas of the 
household goods, if otherwise proper, would be governed by Bureau 
of the Budget Circular No. A-56, effective June 1, 1962, promulgated 
pursuant to Public Law 600, 60 Stat. 806. Subsections 1.7 and 3.1 
limit the weight of household goods that may be transported at Gov- 
ernment expense of employees with families to or from points outside 
the continental United States at not to exceed 7,000 pounds net where 
ascertainable. The weight allowance that may be transported to the 
employee’s overseas station, will be governed by the subsections of 
Bureau of the Budget Circular No. A-56, referred to above. 

Therefore, question b is answered in the negative. 


[ B-150282 J 


Credit Cards—Air Travel—Propriety 


A credit card system for the procurement of passenger air transportation services 
which would require the issuance of a transportation request after the travel 
had been performed, necessitate changes in uniform billing and payment pro- 
cedures, and jeopardize the controls designed to minimize the use of indirect 
route and unauthorized transportatior services is not approved. 


To the Secretary of State, December 28, 1962: 


We again refer to a letter dated November 8, 1962, from Mr. William 
J. Crockett, Assistant Secretary, in which our approval is requested 
of a proposed procedure whereby official passenger transportation 
services would be procured by the use of air travel credit cards. 
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Air travel credit cards are used in connection with the Universal 
Air Travel Plan, a system for selling air passenger transportation 
and related services on a credit basis which is sponsored by the Air 
Traffic Conference of America and by the International Air Transport 
Association. To use the Plan persons or organizations, called sub- 
scribers, enter into a written contract with one of the participating 
airlines. The subscriber deposits $425 with the airline which then 
issues, at the request of the subscriber, one of four types of air travel 
credit cards in favor of persons nominated by the subscriber. The 
contract can be terminated by either party upon 30 days’ written notice 
to the other at which time the deposit, less any unpaid charges, is 
refunded to the subscriber. If the unpaid charges exceed the amount 
of the deposit, the subscriber agrees to remit the balance to the airline. 

For any transportation or related services requested by the traveler 
and purchased against an air travel credit card, the airline ticket 
agent prepares a transportation receipt which is signed by the traveler. 
The transportation receipt is similar in material respects to an airline 
ticket and, like a ticket, describes the purchased transportation and 
is used for billing and interline settlement purposes. Billing is usually 
on a monthly basis and with the billing the subscriber receives copies 
of outstanding transportation receipts issued against his credit card. 

As noted in the November 8 letter, your Department has forwarded 
to us for direct settlement a claim against the United States from 
Trans World Airlines, Inc., for the value of tickets issued against an 
air travel credit card. It appears that the Department of State, as a 
subscriber, already has entered into a contract with Trans World 
Airlines under the Universal Air Travel Plan and that air travel credit 
cards have been issued to officials of the Department at the Deputy 
Assistant Secretary and higher levels. It is explained that air travel 
credit cards are considered advantageous because of the convenience 
and security of being able to carry the cards in one’s wallet. Your 
Department requests our approval of the use of the credit card system 
under the following suggested procedure which is outlined in the 
November 8 letter: 

Upon receipt of transportation ticket procured with air travel credit card, the 
traveler signs a transportation receipt which shows the passenger’s name and 
organization, place and date of issue, complete routing, class, carrier, fare and 
ticket number. 

The traveler would provide the Department with a copy of the transportation 
receipt which would serve as the basis for the Department to prepare the United 
States of America Transportation Request, Standard Form 1169 which would 
then be furnished the carrier for normal processing. 

The use of a credit card system for the procurement of passenger 
air transportation services may have the limited advantage of con- 
venience to the traveler. However, use of the system has the effect of 
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defeating the purpose of our regulations which are designed to estab- 
lish uniformity in the procurement of, and payment for, passenger 
transportation services for the account cf the United States, in addi- 
tion to facilitating the performance of a proper audit of the trans- 
actions in our Office. 

Under the procedure proposed by your Department the transporta- 
tion request would become an additional document in support of the 
credit card billing and would be issued subsequent to the date of travel. 
We have been opposed to the issuance of a transportation request 
after the service has been performed. See 7 Comp. Dec. 76 (1900) 
and B-20792, December 2, 1941. Approval of the credit card system 
would change or require changes in well-established and reliable billing 
and payment procedures; and loss or improper use of the air travel 
credit card could result in subjecting the Government and the holder 
of the card to possible liabilities. Further, controls over the procure- 
ment of official passenger transportation, designed to minimize the 
use of indirect route and unauthorized or premium transportation 
services, would be seriously jeopardized. Also, it may be noted that 
the conveniences inherent in the use of the credit card system, even 
when limited to officials of the Department at the Deputy Assistant 
Secretary and higher levels, do not serve to reduce administrative 
handling, since the credit card system would be in addition to the 
procedures now authorized for the procurement of official passenger 
travel. 

In these circumstances, we are unable to approve the continued use 
by the Department of State of the Universal Air Travel Plan. We 
feel that the interests of the United States in the procurement, pay- 
ment, accounting for, and audit of the transportation transactions 
involved would best be served by continued adherence to the presently 
prescribed procedures, and that action should be taken by your De- 
partment to terminate the contract with Trans World Airlines. Car- 
rier bills for services procured by use of the credit card system should 
be referred to our Transportation Division for direct settlement, to- 
gether with an administrative report of the services authorized, 
received, and administratively approved for payment. 
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[ B-150315 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Refunds—Reimbursement of Amount Refunded 

A claim by a Veterans Administration employee for refund of monthly payments 
representing disability retired pay received for the period October 8, 1946, to 
April 30, 1949, when retired pay and civilian compensation exceeded the limita- 
tion in section 212 of the Economy Act of 1932, 5 U.S.C. 59a, which claim was 
filed with the Veterans Administration—the agency responsible for payment of 
retired pay during the period under section 5 of the act of April 3, 1939—is a 
claim for return of monies due to operation of the double compensation limitation 
in section 212, subject to the 10-year statute of limitations in the act of October 9, 
1940, 31 U.S.C. 71a, rather than a claim under the act of April 3, 1939, and the 
fact that the Administrator of Veterans Affairs is vested with final and con- 
clusive decision authority under 38 U.S.C. 211 is not for consideration under the 
1939 act which vested retired pay determinations in the Secretary of the Army; 
therefore, in the application of the 10-year statute to the claim, the period is 
computed from the date of each refund and since the claim was filed in the 
General Accounting Office on August 15, 1961, only refunds made on and after 
August 15, 1951, are properly for return. 


To the Administrator, Veterans Administration, January 3, 1963: 


Your letter of November 19, 1962, concerns the propriety of a 
proposal to reimburse Dr. David D. Baden, a retired captain, AUS, 
for certain monies paid by him to the Veterans Administration toward 
liquidation of a purported overpayment of retired pay during the 
period October 8, 1946, to April 30, 1949, because of the limitation 
on the receipt of retired pay and Federal civilian compensation con- 
tained in section 212 of the act of June 30, 1932, 5 U.S.C. 59a. 

The record shows that Dr. Baden, in accordance with the certifica- 
tion of the Secretary of War, was awarded retired pay of $172.50 
per month, effective September 9, 1946, the day following his relief 
from active duty. The award was approved by the Veterans Adminis- 
tration January 7, 1947, and the retired pay was paid by that Ad- 
ministration until April 30, 1949, under the provisions of Executive 
Order No. 8099, April 28, 1939, which directed payment by the Vet- 
erans Administration. 

When it was administratively found that Dr. Baden was employed 
by the Veterans Administration in a civilian capacity October 8, 
1946, his retired pay was stopped effective April 30, 1949. The 
record further shows that for that period retired pay in the amount 
of $5,307.25 was paid to him. On May 18, 1949, Dr. Baden, as a 
result of such notification of overpayment of retired pay made a refund 
of $345 and thereafter over a period of a year he made refunds of $50 
per month. After that time he made refunds in the amount of $25 a 
month which refunds he continued making until his last one on Sep- 
tember 18, 1962. At that time he had refunded all but $962.25. Effec- 
tive July 1, 1950, by Executive Order No. 10122, dated April 14, 1950, 
the responsibility for payment of retired pay under section 5 of the 
act of April 3, 1939, 53 Stat. 557, 10 U.S.C. 360a (1946 Ed.), was 


722-809 O-64~24 








338 DECISIONS OF THE COMPTROLLER GENERAL [42 


transferred from the Veterans Administration to the Secretaries of the 
Army and Air Force. The Secretary of the Army continued to with- 
hold the entire amount of Dr. Baden’s retired pay because of his 
civilian employment. 

On the basis of the Court of Claims decision of March 1, 1961, in 
the case of Belle C. Watman v. United States, 152 Ct. Cl. 769, the 
Claims Division of our Office (Payment Claims Branch) authorized 
the payment of retired pay to Dr. Baden which had been withheld 
by the Department of the Army during the period August 15, 1951, 
through August 31, 1961. However, on the voucher covering the 
payment to Dr. Baden it was indicated that our Office could not con- 
sider any portion of Dr. Baden’s claim prior to August 15, 1951, 
because of the act of October 9, 1940, 54 Stat. 1061, 31 U.S.C. 71a, 
which forever bars claims against the United States cognizable by 
the General Accounting Office if not received in such Office within 
10 full years after the date such claim first accrued. Also, a further 
statement on the voucher by our Claims Division indicated that any 
claim for the period October 8, 1946, through April 30, 1949, which 
involved transactions between Dr. Baden and the Veterans Admin- 
istration should be made to the latter agency. 


Your letter contains the following statement (including questions) 
pertaining to the reimbursement : 


My presently proposed action is predicated on the belief that (1) the action 
of the Payment Claims Branch is determinative of the question of entitlement 
to receive retired pay during the period under consideration, namely, July 1, 
1947 through April 30, 1949; (2) there is no legal impediment to the reimburse- 
ment of monies paid the United States by a retired officer to liquidate an er- 
roneously established overpayment; and (3) the ten year limitation on claims 
provided in 31 USC 71a has no application to reimbursement by the Government 
of funds erroneously claimed by it and paid pursuant to demand therefor or, in 
the alternative, the period would not commence to run until such time as the 
purported overpayment had been administratively determined to have been er- 
roneously established. If the ten year limitation is applicable, the question 
remains as to whether refunds would be limited to the return of reimbursements 
accomplished within the ten year period preceding December 29, 1961, when 
the claim therefor was filed in the Veterans Administration—possibly as a result 
of the statement made by the Payment Claims Branch—or within a similar 
period preceding the filing of a claim in the General Accounting Office on Au- 
gust 15, 1961. We have no information as to whether the August, 1961 claim was 
broad enough to include a demand for the refund of reimbursements. 


We do not regard an action of our Claims Division in the settlement 
of a claim as the equivalent of a decision by the Comptroller General 
60 as to constitute a final determination of questions arising from such 
settlement. See 20 Comp. Gen. 403 and 23 id. 310. We have always 
permitted a claimant to appeal to the Comptroller General from any 
action in the settlement of his claim with which he is dissatisfied. 
Therefore, the action of our Claims Division in authorizing allowance 
of retired pay to Dr. Baden for the period August 15, 1951, to August 
31, 1961, and in stating that any claim covering a prior period should 
be made to the Veterans Administration may not be viewed as a 
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determinative of Dr. Baden’s entitlement to return of amounts repaid 
by him which might involve the application of the “Barred Claims 
Statute,” previously mentioned. Actually, that statement of our 
Claims Division appears to have been directed toward any amounts 
refunded on or after August 15, 1951. 

Moreover, while we authorize agencies to settle certain claims 
against the United States it is not intended in the settlement thereof 
that agencies disregard the act of October 9, 1940 (“Barred Claims 
Statute”). On the contrary, if there is any question as to the applica- 
tion of such act we require claims to be submitted here and then they 
are returned to the agencies for appropriate action. See 4 GAO 
Manual 2000-2065. The fact that a claim may have been filed with 
the administrative agency involved does not satisfy the statute. Of 
course, in certain cases where an agency has exclusive statutory 
authority to settle its own claims or make payments which are final 
and conclusive on the accounting officers of the Government we have 
not regarded the act of October 9, 1940, as applicable. See 26 Comp. 


Gen. 216; ef. 35 id. 600. The claim here involved does not appear to 
fall in the latter category since the statute (section 5 of the act of 
April 3, 1939, 53 Stat. 557), under which the retired pay covered 
thereby was paid by your Administration (until July 1, 1950) did 
not specify the agency responsible for payment or contain any pro- 


vision stating that determinations thereunder would be final and con- 
clusive on the accounting officers of the Government. Although by 
Executive Order No. 8099, dated April 28, 1939, the Veterans Admin- 
istration was designated as the agency to process the payments of 
disability retired pay under the act of April 3, 1939, we note that the 
determination of whether disability existed and was incurred in line 
of duty was vested in the Secretary of the Army. Executive Order 
No. 8099 was amended by Executive Order No. 8461, dated June 28, 
1940, to provide that the determination of all questions of eligibility 
for the benefits of the act of April 3, 1939, including all questions 
of law and fact would be made by the Secretary of the Army. Thus, 
38 U.S.C. 211, which pertains to the finality of decisions of the Admin- 
istrator of Veterans Affairs on any question of law or fact on a claim 
for benefits or payments under any law administered by the Veterans 
Administration is not for consideration. Moreover, the matter here 
involved may be viewed as a claim against the United States for re- 
turn of monies collected from Dr. Baden due to operation of section 
212 of the act of June 30, 1932, and consequently disassociated from 
the act of April 3, 1939. We therefore must conclude that the act of 
October 9, 1940, is applicable to the claim here involved. 

The United States Court of Claims in interpreting the provisions 
of 28 U.S.C. 2501, a statute of limitations similar to the act of 
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October 9, 1940, held in the case of Empire Institute of Tailoring, Ine. 
v. United States, 142 Ct. Cl. 165, 167, as follows: 

This court has consistently held that a claim first accrues on the date when 
all events have occurred which fix the liability, if any, of the United States and 
entitles the claimant to sue thereon. Levin v. United States, 133 C. Cls. 774; 
Sese v. United States, 125 C. Cls. 526; Gray v. United States, 124 C. Cls. 318; 
Reliance Motors, Inc. et al. v. United States, 112 C. Cls. 324 * * *. 

In this case there arose a right to sue the United States or to file 
claim in this Office each time Dr. Baden made a refund to your 
agency on account of the purported overpayment of retired pay. See 
B-107792, March 13, 1962; and B-139107, June 21, 1962, 41 Comp. 
Gen. 812. Accordingly, the 10-year period specified in the act of 
October 9, 1940, is to be reckoned from the date of each refund to as- 
certain the date of expiration thereof. We regard Dr. Baden’s claim, 
which was received here on August 15, 1961, as being broad enough to 
cover any refunds made to your agency for the full 10 years preceding 
that date. 

In the light of the foregoing you are authorized to return to Dr. 
Baden only those monies which he refunded on and after August 15, 
1951. 


[ B-150254 J 


Pay—Promotions—Retroactive—Effect on National Guard Service 


The retroactive promotion of a first lieutenant in the Air Force Reserve under 
10 U.S.C. 8363(f) to the grade of captain for a period that included service in 
the Air National Guard of the United States by reason of the Federal recognition 
of the Air National Guard of the State of Washington, 10 U.S.C. 101(13), 8351(a), 
was ineffective to change the status of the officer as a member of the Air National 
Guard of the United States and he may not be paid the difference in the pay and 
allowances betweeen the two grades for that period of service, and the officer 
not having been promoted to the grade of captain in the Washington Air National 
Guard by the Governor under 10 U.S.C. 8379, and not having been recognized as a 
captain in the Air National Guard of the United States, his Air Force Reserve 
promotion did not affect his right to pay for the training assemblies attended 
as a member of the State Air National Guard. 


To Major L. G. Hamlett, United States Air Force, January 4, 1963: 


By letter of November 6, 1962, file AFAAF-3C, the Chief, Pay 
and Travel Division, Directorate of Accounting and Finance, United 
States Air Force, forwarded your letter of August 28, 1962, requesting 
an advance decision as to the propriety of effecting payment of the 
difference in pay and allowances of a first lieutenant and a captain 
for the period April 1, 1959, through March 30, 1960, aggregating 
$1,050.42, on two vouchers stated in favor of Captain Herbert P. 
Plehn, AO 1911270, Air Force Reserve. Your request was assigned 
Air Force Request No. DO-AF-678 by the Department of Defense 
Military Pay and Allowance Committee. 
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It is shown in your letter and the papers accompanying the vouchers 
that Captain Plehn was serving as a first lieutenant in the 116th 
Fighter Interceptor Squadron, Washington Air National Guard, and 
was federally recognized as a first lieutenant on April 1, 1959. Hence, 
it appears that he was a member of the Air National Guard of the 
United States. See 10 U.S.C. 101(13), 8351(a). Since he had a 
promotion service date of July 1, 1955, his name was submitted to 
the 1959 ROPA Selection Board for promotion to the grade of captain, 
but he was not considered for promotion because of insufficient records 
upon which an evaluation could be based. He terminated his service 
with the Air National Guard effective March 31, 1960, and thereafter 
served in the capacity of an officer in the Air Force Reserve. Almost 
a year later, that is, on March 7, 1961, Reserve Orders Number E-1950, 
Headquarters Air Reserve Records Center (CONAC), United States 
Air Force, Denver, Colorado, were issued announcing the retroactive 
promotion of the officer to the grade of captain in the Air Force 
Reserve effective September 15, 1957. 

In your letter you indicate that it is questionable whether the 
provisions of 10 U.S.C. 8363(f), relating to retroactive promotions 
of Reserve officers under Chapter 837 of Title 10, U.S. Code, are for 
application here, since that chapter requires the appointment of Air 
National Guard officers to a higher grade vacancy within the Air 
National Guard at the time of promotion or immediate transfer to the 
Air Force Reserve and those requirements were not accomplished in 
this case. Accordingly, you have presented the following questions: 

a. Is this officer entitled to the difference of pay and allowances between First 
Lieutenant and Captain for training assemblies during the period 1 April 1959 
through 30 March 1960? 

b. Is the officer entitled to the difference between First Lieutenant and Captain 
for periods of active federal service during the same period? 

It appears that all of Captain Plehn’s active Federal service duties 
during the period April 1, 1959, through March 30, 1960, were per- 
formed by him in his then status as a member of the Air National 
Guard of the United States. His promotion to the grade of captain 
was in the Air Force Reserve. Such promotion did not affect his 
right to the pay and allowances earned as a member of the Air National 
Guard of the United States. Similarly, since he was not promoted 
to the grade of captain in the Air National Guard of the State of 
Washington by the Governor of that State (10 U.S.C. 8379) and was 
not federally recognized as an Air National Guard captain, his Air 
Force Reserve promotion could not affect his right to pay for the 
training assemblies attended by him as a member of the Air National 
Guard of the State of Washington. See, also, B—143510, September 29, 
1960, copy enclosed, holding that a retroactive promotion under the 
provisions of law from which 10 U.S.C. 8363(f) was derived, is 
ineffective for purposes of increased pay and allowances. 
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Your questions are answered in the negative. 

It appearing that payment on the vouchers submitted with your 
letter is not authorized, such vouchers and supporting papers will 
be retained here. 


[ B-40342, B-132133 J 


Compensation—Withholding—Union Dues 


A regulation permitting the collection of union dues by payroll deduction at 
the request of employees would be proper under sections 5 and 6 of the act of 
September 26, 1961, 5 U.S.C. 3075 and 8076, which permits the allotment and 
assignment of compensation for such purposes deemed appropriate by the depart- 
ment head, subject to regulations issued by the President. 


Fees—Services to the Public—Charges for Union Dues Collec- 
tion—Union Liability 


The imposition of a service charge against Government employee unions for 
collecting union dues by payroll deduction is consistent with Title V of the 
Independent Offices Appropriation Act, 1952, 5 U.S.C. 140, which not only au- 
thorizes the heads of Federal agencies to prescribe fees for public serv- 
ices but directs that such fees shall be as uniform as practicable; therefore, 
if the President determines that a uniform fee should be charged, such a deter- 
mination would be within the purpose of Title V of the act. 


To the Chairman, United States Civil Service Commission, Janu- 


ary 7, 1963: 


On December 14, 1962, you requested our decision upon the follow- 
ing questions which will be answered in the order in which presented : 


1. May the Commission, by regulation issued on authority of Public Law 
87-304 and Executive Order 10982, permit agencies to provide for payroll 
deductions of union dues at the request of the employee? 

2. May the agencies, under Title. V of the act of August 31, 1951, require that 
the union pay a fee to cover the estimated expense of making the payroll deduc- 
tions, the fee to be paid into the Treasury as miscellaneous receipts? 

3. May a uniform fee be imposed by Presidential action? 


Section 5 of the act of September 26, 1961, Public Law 87-804, 75 
Stat. 663, 5 U.S.C. 3075, is as follows: 


The head of each department is authorized to establish procedures under 
which each employee of such department is permitted to make allotments and 
assignments of amounts out of his compensation for such purpose as such 
department head deems appropriate. 


Section 6 of that act, 5 U.S.C. 3076, provides in part that: 


(a) To the extent practicable in the public interest, the President shall 
coordinate the policies and procedures of the respective departments in the 
executive branch under this Act. 

(b) The President, with respect to the executive branch, and the head of the 
department concerned, with respect to the appropriate department outside the 
executive branch, shall prescribe and issue, or provide for the formulation and 
issuance of, such regulations as are necessary and appropriate to carry out 


the provisions, accomplish the purposes, and govern the administration, of this 
Act. * * * 


Section 2(b) of Executive Order No. 10982 of December 25, 1961, 
is as follows: 
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The Civil Service Commission is hereby designated and empowered, without 
the approval, ratification, or other action of the President, to perform the func- 
tions conferred upon the President by the provisions of section 6 of the act with 
respect to allotments and assignments authorized by section 5 of the act. 

The language of section 5 of the act of September 26, 1961, quoted 
above, would permit allotments and assignments of compensation for 
such purposes as the department head deems appropriate—subject to 
the regulatory authority of the President which in turn has been dele- 
gated to the Civil Service Commission by section 2(b) of Executive 
Order No. 10982. The purpose of section 5 of the act is to supersede 
and replace with a single uniform statutory basis applicable to those 
departments and agencies covered by the act the separate statutory 
authorities for allotments and assignments of compensation which 
theretofore had been enacted for specific agencies only. Section 9 of 
the act, 75 Stat. 663, repeals and amends the individual authorizations 
theretofore existing to conform with the principle of section 5. 

Our considered view is that under sections 5 and 6 of Public Law 
87-304 and section 2(b) of Executive Order No. 10982, the Civil Serv- 
ice Commission may promulgate regulations permitting employees to 
authorize allotments from their compensation (payroll deductions) 
for the purpose of paying their union dues. Question 1 is answered 
in the affirmative. 

Section 501 of the act of August 31, 1951, 65 Stat. 290, 5 U.S.C. 
140, is in part as follows: 

It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency (including wholly owned 
Government corporations as defined in the Government Corporation Control Act 
of 1945) to or for any person (including groups, associations, organizations, 
partnerships, corporations, or businesses), except those engaged in the trans- 
action of official business of the Government, shall be self-sustaining to the full 
extent possible, and the head of each Federal agency is authorized by regulation 
(which, in the case of agencies in the executive branch, shall be as uniform as 
practicable and subject to such policies as the President may prescribe) to 
prescribe therefor such fee, charge, or price, if any, as he shall determine, in 
case none exists, or redetermine, in case of an existing one, to be fair and equi- 
table taking into consideration direct and indirect cost to the Government, value 
to the recipient, public policy or interest served, and other pertinent facts, and 
any amount so determined or redetermined shall be collected and paid into the 
Treasury as miscellaneous receipts * * *. 

A reasonable charge to the unions for the service of collecting union 
dues by payroll deductions is consistent with the provisions of section 
501 of the act of August 31, 1951, quoted above. Your second ques- 
tion is answered in the affirmative. 

While section 501 generally vests authority in the head of each 
Federal agency to prescribe a fair and equitable fee or charge to be 
made for services rendered by his agency, the section also provides 
that in the case of agencies in the executive branch the practices under 
section 501 shall be as uniform as practicable and subject to such 











344 DECISIONS OF THE COMPTROLLER GENERAL [42 


policies as the President may prescribe. Hence, should the President, 
as a matter of policy, determine that a uniform fee should be charged 
by agencies in the executive branch for the service of collecting union 
dues by payroll deduction, such a determination would appear to be 
within the purpose and spirit of the statute. Question 3 is answered 
accordingly. 


[ B-148459 J 


Transportation—-Dependents—Military Personuel—-Dependent Ac- 
quired After Issuance of Orders 

A Marine Corps officer detached from an overseas station from which dependents 
were restricted and assigned, without temporary duty en route, to a permanent 
station in the United States under orders authorizing 30 days’ delay, plus travel 
time, amended at time of reporting at the debarkation point to authorize addi- 
tional delay, who is married before the new reporting time authorized, is en- 
titled under paragraph 7060-2, Joint Travel Regulations, to the transportation 
of his dependent from the place of the marriage to his new station, not to exceed 
the constructive cost to the Government had transportation been provided from 
the old to the new station, the restricted status of the old station not limiting en- 
titlement, and the reporting at the debarkation point being viewed as temporary 
duty in accordance with paragraph 5015.1d, Marine Corps Personnel Manual, the 
effective date of the member’s orders for transportation of his dependent is for 
determination pursuant to paragraph 3003-1b2 of the regulations; therefore, the 
additional time allowed for reporting extending beyond the marriage date, the 
member is entitled to the transportation of the dependent acquired before the 
effective date of his permanent change of station orders. 


To Major Nicholas M. LaSlavic, Jr., United States Marine Corps, 
January 7, 1963: 


Reference is made to your letter of October 12, 1962, enclosing for 
an advance decision the claim of First Lieutenant John G. MacLetchie, 
III, USMCR, for an allowance for travel of his wife from Oreland, 
Pennsylvania, to Lompoc, California, less the amount previously paid 
for the distance from San Diego to Lompoc, California. The request 
has been assigned PDTATAC Control No. 62-22 by the Per Diem, 
Travel and Transportation Allowance Committee. 

By paragraph 1, Division Special Order No. 98-61,-dated May 2, 
1961, the member was transferred from Third Service Battalion, Third 
Marine Division, located on Okinawa, to the Marine Barracks, Naval 
Missile Facility, Point Arguello, Lompoc, California, as a permanent 
change of station. The Per Diem, Travel and Transportation Al- 
lowance Committee in transmitting your request here stated that the 
station in Okinawa was restricted so far as the travel of dependents 
was concerned, Thirty days’ delay in reporting was authorized by 
the orders. <A direction to proceed on July 3, 1961, under the orders 
was stated in first endorsement of June 22, 1961, which also provided 
for the 30 days’ delay plus proceed and travel time. No provision was 
made for the performance of temporary duty en route to the new 
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permanent station. By stamped endorsement of Headquarters, Ma- 
rine Corps Recruit Depot, San Diego, California, on the orders the 
member is shown to have reported at that station on July 21, 1961, 
and he was directed in such endorsement to report at his duty station 
not later than August 25, 1961, based on travel by privately owned 
vehicle. It appears that Lieutenant MacLetchie was married at Ore- 
land, Pennsylvania, on August 5, 1961, and that he and his wife then 
proceeded to Lompoc, California, where he reported for duty at the 
Marine Barracks on August 21, 1961. 

In view of the fact that Lieutenant MacLetchie’s orders did not 
direct the performance of temporary duty en route but assigned him 
directly to his new permanent station, you say that the provisions of 
paragraph 7060-3, Joint Travel Regulations, would not appear to be 
for application, but that since the Marine Corps has for some time 
viewed any administrative reporting at a Marine Corps command at 
a port of entry as duty at a temporary duty station so as to make the 
provisions applicable, you request a decision in the matter. 

Paragraph 7060-3 of the Joint Travel Regulations provides that a 
member detached from an overseas permanent station and not assigned 
a new permanent station, such station being assigned upon his arrival 
at a temporary duty station in the United States for processing and 
disposition, and who marries prior to the expiration of leave granted 
after arrival at the temporary duty station and on or before the 
effective date of orders directing a new permanent station is entitled 
to transportation of his dependent at Government expense from the 
place of marriage to the new station not to exceed from the temporary 
duty station to the new permanent station. As you suggest, that pro- 
vision by its own terms is not applicable in the present case for the 
reason that the member’s new permanent station was assigned in the 
original orders of May 2, 1961. 

It may be noted, however, that while the member’s orders did not 
direct him to report to the Marine Corps Recruit Depot at San Diego 
for any temporary duty, he was required to report at that depot under 
the provisions of paragraph 5015.1d, Marine Corps Personnel Manual, 
for endorsement of orders to establish the effective date of proceed, 
delay and travel, address on leave and reporting date at the new 
station. Since the officer was required to report at San Diego for the 
indicated purpose under that regulation incident to the performance 
of the directed travel it would not appear unreasonable to regard the 
duty performed at San Diego in compliance with such requirement as 
temporary duty. On that basis San Diego was in effect a temporary 
duty station, but the performance of temporary duty incident to a 
permanent change of station from overseas does not of itself invoke 
the provisions of paragraph 7060-3 of the Joint Travel Regulations. 
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Further provisions of paragraph 7060 of the Joint Travel Regula- 
tions are as follows: 


7060 DATE OF MARRIAGE 
1. General. The determining factor with respect to entitlement to transporta- 


tion of dependents at Government expense when the date of marriage is 
material is whether the date of marriage was on or before the effective date of an 
order directing a permanent change of station. If the marriage date was on or 
before the effective date of an order directing permanent change of station, 
transportation of dependents at Government expense is authorized. 

2. Dependent Acquired While on Leave on or Before Effective Date of Order. 


A member under orders to make a permanent change of station who was granted 
leave from his old station and was married on or before the effective date of 
the orders directing the permanent change of station is entitled to transportation 
of his dependents at Government expense from the place of marriage to the new 
station, the entitlement not to exceed that from the old to the new station. 

Such provisions would appear to be necessarily for application in 
the present case and, considering the temporary duty performed at 
San Diego, we believe that the effective date of the orders for purposes 
of those provisions is for determination under paragraph 3003-1b2 of 
the Joint Travel Regulations which provides that when orders involve 
temporary duty en route to a permanent duty station in a nonrestricted 
area the effective date of the orders for transportation of dependents 
is the date of relief (detachment) from last temporary duty station 
plus leave, delay, or additional travel time authorized to be taken after 
such detachment. Since it appears that the amount of leave, delay, 
proceed and additional travel time actually utilized by Lieutenant 
MacLetchie, when added to July 21, 1961, the date of reporting at San 
Diego, extends beyond the date of his marriage, it is concluded that 
he had acquired a dependent before the effective date of his permanent 
change of station orders. On that basis he is entitled under paragraph 
7060-2, above, to transportation of his dependent from the place of 
marriage to the new station, such entitlement not to exceed the con- 
structive cost to the Government had transportation been provided 
from the old to the new station. The fact that the old station was 
“restricted as to dependents’ travel would not appear to limit that right 
since under the express provisions of paragraph 7060-2-entitlement is 
based on the distance from the old to the new station without limitation 
based upon restricted travel to the old station and travel to the old 
station is not involved. Compare 40 Comp. Gen. 577. 

Accordingly, the claim and supporting papers are returned here- 
with, payment thereon being authorized as indicated above, less the 
amount previously paid. 


[ B-149295 J 
Contracts—Data, Rights, Ete.—Use by Government 


The use in specifications of data on a “Flexirotor” furnished under a research 
and development contract, where both the contractor and the Government had 





— 
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been granted by the inventor a royalty-free license to practice or cause to be 
practiced any invention developed incident to the contract with the exception, 
in accordance with paragraph 9-107.2(a) (i), Armed Services Procurement Regu- 
lation, of the Flexirotor, on which a patent application was pending, constitutes 
a disclosure of information that permits the practice of the invention, and the 
patentee having the right to maintain his invention as a trade secret pending the 
application, the Request for Proposals should be withdrawn, the use of the data 
excluded from the license in developing the specifications having breached the 
inventor's right to the protection of his trade secret. 


To the Secretary of the Air Force, January 8, 1963: 


We refer to a letter of November 7, 1962, signed by the Deputy 
General Counsel, transmitting a report in response to our request of 
October 10, 1962, dealing with a protest by Barish Associates, Incorpo- 
rated, against the negotiation of a contract under Purchase Request 
No. 127479. 

In March of 1960, David Barish filed Patent Application No. 12011. 
Four months later, in order to interest the Air Force in the invention, 
Barish presented to the Air Force, under the terms of a Form 91 
“Policy Agreement for Evaluation of Unsolicited Articles or Dis- 
closures” (May 1957 Edition) information concerning the subject 
matter of such application—namely, an aerodynamic device designated 
by the inventor as a “flexi rotor.” On October 1, 1960, with the knowl- 
edge, and apparently the cooperation or active solicitation of the Air 
Force, Barish entered into a contract with Vidya, Incorporated, where- 
by Barish was to perform consulting work for the latter with respect 
to any contract which might be entered into between Vidya and the 
Air Force as a result of joint Barish-Vidya effort. 

Under Article 5(a) of the Barish-Vidya contract, Barish agreed 
that neither the United States nor Vidya would be considered in viola- 
tion of any right or privilege belonging to Barish arising out of the 
invention described in Patent Application No. 12011 by virtue of 
carrying out research and development work under a contract between 
the Government and Vidya resulting from the aforesaid joint effort. 
By Article 5(d) of the Barish-Vidya contract, the parties granted to 
each other, and to the United States to the extent required by the 
Armed Services Procurement Regulation, a royalty-free license to 
practice any invention developed pursuant to the Barish-Vidya con- 
tract under any contract between Vidya and the Government. How- 
ever, the invention disclosed in Patent Application No. 12011 was 
specifically excluded from the provision. 

A contract falling within the scope of the Barish-Vidya agreement 
was entered into by the Air Force and Vidya effective January 2, 
1961. Under the terms of that contract, designated as No. AF-33 
(616)-7618, Vidya was to conduct a flexible rotor investigation and 
to file reports in connection therewith. Part V of the contract pro- 
vided that Barish was to be the “principal investigator” and that 
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principal investigators could be replaced or added only with the ap- 
proval of the Air Force contracting officer. The contract further 
provided at Part VI E— 


E. Patent Exclusion 


1. Contractor, VIDYA, INC. agrees herein that title or sufficient rights will be 
obtained to inventions of David Barish relating to a flexible rotor system to 
enable David Barish and Contractor to fully comply with provisions of ASPR 
Clause 9-107.2(b) under subject contract. 

2. It is agreed, however, that the invention disclosed and claimed in U.S. 
patent application No. 12011 be excluded from the license grant in accordance 
with ASPR 9-107.2(a) (i), when above provisions have been complied with. 


ASPR Clause 9-107.2(b) provides generally for the inclusion of a 
patent rights clause in contracts of this type. ASPR 9-107.2(a) (i) 
permits the exclusion of inventions from the patents rights clause 
under certain conditions providing they are specifically identified. 

The contract included in the General Provisions clauses the 
following: 


18. PATENT RIGHTS (Mar. 1960) 


(a) As used in this clause, the following terms shall have the meanings set 
forth below: 


(i) The term “Subject Invention” means any invention, improvement, or dis- 


covery (whether or not patentable) conceived or first actually reduced to 
practice either— 


(A) in the performance of the experimental, developmental, or research work 
ealled for or required under this contract; or 

(B) in the performance of any experimental, developmental, or research 
work relating to the subject matter of this contract which was done upon an 
undersianding in writing that a contract would be awarded ; 
provided, that the term “Subject Invention” shall not include any invention 
which is specifically identified and listed in the Schedule for the purpose of 
excluding it from the license granted by this clause. 


i * * * « * . 


(b) (1) The Contractor agrees to and does hereby grant to the Government 
an irrevocable, nonexclusive, nontransferable, and royalty-free license to prac- 
tice, and cause to be practiced by or for the United States Government, 
throughout the world, each Subject Invention in the manufacture, use and dis- 
position according to law, of any article or material, and in the use of any 
method. Such license includes the practice of Subject Invention in the manu- 
facture, use, and disposition of any article or material, in the use of any method, 
or in the performance of any service acquired by or for the Government or with 
funds derived through the Mutual Security Program of the-.Government or 
otherwise through the Government. No license granted herein shall convey any 
right to the Government to manufacture, have manufactured, or use any Subject 
Invention for the purpose of providing services or supplies to the general public 
in competition with the Contractor or the Contractor’s commercial licensees in 
the licensed fields. 


* J * * * * * 
19. DATA (Mar. 1960) 


(a) The term “Subject Data” as used herein includes writings, sound record- 
ings, pictorial reproductions, drawings or other graphical representations, and 
works of any similar nature (whether or not copyrighted) which are specified to 
be delivered under this contract. The term does not include financial reports, 


cost analyses, and other information incidential to contract administration. 
[Italics supplied.] 

(b) The Contractor agrees to and does hereby grant to the Government, and 
to its officers, agents, and employees acting within the scope of their official 
duties, a royalty-free, nonexclusive and irrevocable license throughout the world 
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for Government purposes to publish, translate, reproduce, deliver, perform, dis- 
pose of, and to authorize others so to do, all Subject Data now or hereafter 
covered by copyright; provided, that with respect to the Subject Data now or 
hereafter covered by copyright and not originated in the performance of this 
contract, such license shall be only to the extent that the Contractor, his em- 
ployees, or any individual or concern specificially employed or assigned by the 
Contractor to originate and prepare such Data under this contract, now has, or 
prior to completion or final settlement of this contract may acquire, the right 
to grant such license without becoming liable to pay compensation to others 
solely because of such grant. 


* + a * * * * 

(f) Subject to the proviso of.(b) above and unless otherwise limited below, 
the Government may duplicate, use, and disclose in any manner and for any 
purpose whatsoever, and have others so do, all Subject Data delivered under 
this contract. 

The Air Force-Vidya Contract resulted in ASD Technical Report 
No. 61-660 dated September 1961. As submitted by Vidya, it is our 
understanding that the report bore a legend restricting its use or 
disclosure without the permission of Vidya, except as otherwise author- 
ized by the Vidya contract. That report contains data and informa- 
tion alleged to be proprietary to Barish as part of the invention dis- 
closed in Patent Application No. 12011. The information in the 
report appears to have been included under the authorization in Arti- 
cle 5(a) of the Barish-Vidya contract. The Air Force used the in- 
formation in the report to develop specifications included in Request 
for Proposals No. 08476, issued April 26, 1962, by the Aeronautical 
Systems Division for the investigation of a flexible rotor blade de- 
celerator for the retardation and recovery of aerospace loads. 

A number of firms including Barish submitted proposals in response 
to the solicitation. The most advantageous proposal was considered 
to be that submitted by the Kellett Aircraft Corporation and contract 
No. AF 33(657)-9187 was awarded to that firm on June 20, 1962. By 
letter of July 5, 1962, Barish protested the award on the grounds that 
the specifications on which proposals were solicited contained data 
proprietary to Barish. 

It was contended that the specifications for the request for pro- 
posals included information taken directly from the referenced patent 
application and that the information was the property of Barish and 
could not be disseminated without his approval. In a letter of Au- 
gust 10, 1962, the Patent Counsel for Barish advised us: 


3. The description of “Flexirotor” appearing in Air Force RFP 08476 could 
only have been prepared from information furnished by Barish directly or 
through his agent, Vidya, Inc., in confidence. Those descriptions were fur- 
nished to the Air Force in confidence prior to its contract with Vidya, Inc., and 
by means of a copy of Patent Application 12011 which was supplied to the Air 
Force at its request. The matter contained In that patent application and the 
descriptions of “Flexirotor” were the result of highly expensive research and 
development by my clients over a period of years and at the cost of many 
thousands of dollars. The Air Force has published those descriptions tc the 
world in RFP 08476 without having paid compensation. It treats the invention 
as its own, although receiving it in a confidential relationship. 

4. The description in RFP 08476 is a clear summary of the descriptions and 
claims made in Patent Application 12011. It clearly describes features of the 
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invention which constitute the heart of the invention. It disseminates to the 
public the very knowledge which Barish sought to protect. That protection 
has been sought both through the vehicle of patent when one ultimately issues, 
and by means of carefully maintaining the proprietary nature of the information 
while the patent application is pending. * * * 


We considered the protest and in our decision B-149295, September 
6, 1962, concluded that, assuming the data were proprietary, we could 
not question the legality of the contract already awarded in view of 
the failure on the part of Barish to take prompt action to protect his 
interests. 

On September 21, 1962, Purchase Request No. 127479 was issued 
by the Aeronautical Systems Division soliciting proposals from 16 
prospective contractors for a contract to carry out an “analysis and 
experimental test program to investigate the concept of utilizing 
minimum weight-minimum volume decelerators” of a given type “and 
controlled soft landing of payloads.” This procurement was 
promptly protested by the attorneys for Barish by telegram of Sep- 
tember 24, 1962, as more fully developed in letters of October 3 and 
26, 1962, on the grounds that the later purchase request contains “ad- 
ditional, amplifying proprietary information to that previously dis- 
closed” in part “implementing and tending to complete the proprietary 
information previously wrongfully furnished.” It is further con- 
tended that the distribution of the said information constitutes the 
wrongful disclosure of data proprietary to Barish and that Barish’s 
competitors are thus placed in an unfair competitive position since 
they, unlike Barish, need not amortize the costs of the research and 
development represented by the data included in the patent 
application. 

The Air Force position with respect to the matter, as stated in the 
reports submitted pursuant to our requests in connection with the 
immediate and the earlier protest, is that no information disseminated 
under either of the protested purchase requests may be regarded as 
proprietary data as that term is defined in ASPR 9-201(b). The 
cited regulatory provision states: 

(b) “Proprietary data” means data providing information concerning the 
details of a contractor’s secrets of manufacture, such as may be contained in 
but not limited to his manufacturing methods or processes, treatment and 
chemical composition of materials, plant layout and tooling, to the extent that 
such information is not disclosed by inspection or analysis of the product itself 
and to the extent that the contractor has protected such information from un- 
restricted use by others. 

It is further stated that the data in the purchase requests alleged 
to be proprietary were obtained by using the ASD Technical Report 
which resulted from the Air Force-Vidya contract, and that such 
data, while generally describing what a “flexirotor” is, do not in any 
sense in depth and detail describe how it is to be fabricated. Finally, 
it is asserted that the specifications and claims of the patent 
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application remain within the knowledge of the inventor, his patent 
attorney and the United States Patent Office, and thus presumably are 
not known to the Air Force. This statement appears to be directly 
contradictory to.the above-quoted statement of Barish’s patent attorney 
that a copy of the application was requested by and furnished to the 
Air Force. 

We are here dealing with the rights of an individual in his inven- 
tion on which a patent application is pending. No exclusive rights are 
vested in the inventor by the filing of the application. Gayler v. 
Wilder, 51 U.S. 477 (1850). However, the inventor pending issuance 
of the patent may maintain the invention as a trade secret and an 
action will lie against anyone using or disclosing the secret in viola- 
tion of contract or confidential relationship. Dollae Corp. v. Margon 
Corp., 164 F. Supp. 41 (D.C.N.J. 1958) ; see, also, Ellis, Trade Secrets, 
sec. 141. 

As stated earlier, the Air Force position is that the information at 
issue was obtained by the Air Force in ASD Technical Report No. 
61-660 furnished by Vidya, Inc., pursuant to the terms of contract 
No. AF 33(616)-7613. Under paragraph 19(f) of the contract, which 
is quoted above, the Air Force obtained from Vidya the right to use 
and disclose in any manner and for any purpose any data specified 
to be delivered under the terms of the contract, except that for such 
data “now or hereafter covered by copyright” and not originated in 
the performance of the contract the right of use and disclosure is 
limited to the right of contractor to grant such license without becom- 
ing liable for the payment of compensation therefor. The use of the 
word “and” -indicates that both conditions must occur before the 
Government’s right to the data is so limited. In view of our under- 
standing that, except for the word “flexirotor,” the information is 
not of the type which may be covered by copyright, we conclude that 
the limitation does not apply. However, it is contended by Barish 
that the Air Force did not in any event obtain rights to the information 
in question under the Data Clause because the information is not 
“specified to be delivered” under the contract and is, therefore, outside 
the scope of “Subject Data.” 

Assuming that the information is included in “Subject Data” the 
rights claimed by the Air Force appear to be inconsistent with the 
specific exclusion of the invention disclosed in the patent application 
from the provisions of paragraph 18(b) (1) of the Air Force-Vidya 
contract quoted above. Under the cited contract provision the Air 
Force obtained from Vidya a royalty-free license to practice or cause 
to be practiced any invention, improvement or discovery, whether or 
not patentable, coming within the scope of that provision. Since 
Patent Application No. 12011 was specifically excluded, it is clear 
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that the parties intended that the Air Force should not obtain the 
right to practice or cause to be practiced the invention included therein. 

In light of the foregoing, we conclude that if the information in 
question may be regarded as “Subject Data” (and we make no deter- 
mination on this point) the right of the Air Force to use it in the 
form it appears in the Purchase Requests is subject to the condition 
that such use does not constitute the practice of or causing to practice 
the invention. 

We have not been able to find any legal authority establishing a 
definition for the word “practice” in this context. Certainly the word 
must logically be construed to encompass the putting to practical use 
or application of the invention. Therefore, the invention covered 
by the patent application may not be put to practical use by the Air 
Force, nor may the Air Force cause the invention to be put to practical 
use. Going further, since the Patent Rights clause clearly embraces 
inventions, improvements and discoveries, the exclusive right to 
which may be protected only by the maintenance of secrecy against all 
except those in a confidential or contractual relationship (and espe- 
cially since the specifically excluded item falls in such category), we 
think it logical that the protection of the exclusion from the operation 
of the clause extends to the dissemination of such information, either 
piecemeal or at once, as would enable another party to practice the 
invention or cause it to be practiced. Otherwise we would be pre- 
sented with the anomaly whereby the Air Force could not practice the 
invention without a license, but could disseminate the necessary infor- 
mation to permit anyone else to practice it without regard to the rights 
of the inventor. 

The essential question presented then is whether the information 
disclosed by the Air Force in the Purchase Requests to this point in 
time would constitute such dissemination (and, presumably, the cur- 
rent Purchase Request as well as the earlier one is available to any 
interested person) as to permit an informed reader to practice the 
invention. 

As indicated earlier, the parties are in complete disagreement as to 
this point. The patent attorney for Barish has characterized it in the 
portion of a letter previously quoted as the “heart” of the invention. 
On the other hand, the Air Force has stated with equal vigor that the 
information disclosed is insufficient to permit another party to fabri- 
cate an article covered by the patent application. 

Our Office, lacking the knowledge to decide independently what is 
essentially a highly technical factual question, has established a pre- 
sumption in favor of the correctness of the position of the administra- 
tive office. See 16 Comp. Gen. 1105, 1106. In this instance, however, 
we have been furnished with a sworn affidavit from Dr. Theodore 
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Theodorsen, former Chief of the Physical Research Division of 
NACA, which states in pertinent part: 

The major area of his interest is and has been in the field of aero dynamics 
of propellers and rotors. He is and has been for some time familiar with the 
“flexirotor” and the subject matter of patent application No. 12011. He has 
examined the excerpt from RFP 08476 quoted on page 2 of the letter of Frank 
H. Borden dated August 10, 1962, and from Paragraph 2 of the Statement of 
Work of Exhibit A to PR No. 127479. 

In his opinion the descriptions contained constitute a complete description 
of the invention. In fact, the descriptions referred to constitute complete dis- 
closure of the invention, as explained to him by the inventor approximately two 
years ago. He neither has, nor needs additional information, in order to fully 
understand the invention and its method of operation. A question might arise 
as to whether or not an invention so described would be of practical value, but 
if it were known that it did work, the description would be sufficient to permit 
its fabrication. Any competent aero-dynamacist in possession of such information 
would be able to commence work to build a “flexirotor”’. In the course of the 
performance of work normal engineering problems of “bugs” would, of course, 
have to be resolved, as in any development effort. Nothing more would be 
necessary to permit an aero-dynamacist to perform what functions are necessary 
to build the “flexirotor”. 


In his opinion the disclosures constitute a complete and thorough description 
of the Barish invention, requiring no further disclosures to communicate a 
complete understanding of it. 

We think that the evidence submitted to this point is sufficient to 
overcome the presumption of the correctness of the administrative 
position. In summary, therefore, the case appears to be that Barish, 
relying upon the policy expressed in the Air Force Form 91, disclosed 
to the Air Force information concerning his claimed invention; that 
the Air Force thereafter undertook through the Vidya contract to 
obtain a technical evaluation and investigation of the scientific bases 
and operational potentialities of the proferred invention; that the 
Vidya contract was consented to by Barish under the express condi- 
tion, stated both in the Air Force contract with Vidya and in the 
Barish-Vidya contract, of which the Air Force was on notice, that 
no rights to practice the Barish invention were to be acquired by either 
the Air Force or Vidya; that the Air Force, relying upon a tenuous 
process of interpretation of certain other terms of the Vidya contract, 
has disclosed essential features of the invention on the theory that 
the report obtained under the contract as to the principles and oper- 
ation of the invention necessarily included a description of the nature 
of the invention itself, which therefore became available for its use 
as a part of the subject data acquired under the contract. 

While the Air Force urges that the information contained in section 
2.1 of the Statement of Work included in Purchase Request No. 127479 
was a part of the “disclosure material” submitted to it under the 
Vidya contract, we do not understand it to be contended that the 
concept embodied therein was known to it or to anyone prior to its 
presentation by Barish under the protection of its Form 91, or that 
the concept was in any way the product of the Vidya contract or of any 
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work performed by Barish in the course of his employment as a 
consultant by Vidya in the performance thereof. 

The Air Force argues further that “since the extent and content 
of the generic descriptive material contained in paragraph 2.1 is 
far less definitive than the extent and content previously disclosed 
to prospective Air Force R&D contractors under the Kellett award, 
it should not be considered that there can be a violation of Mr. Barish’s 
alleged proprietary information since more detailed information has 
been previously disclosed by appropriate R&D competitive procure- 
ment steps which have matured into the Kellett contract.” To the 
extent that this argument may be based upon the view that our prior 
decision supported the propriety of the procurement procedures 
which resulted in the Kellett contract, it is erroneous: that decision 
was not based upon any judgment that the disclosure involved 
therein was authorized, but solely upon the narrow ground that in the 
circumstances we did not feel justified in recommending cancellation 
of the contract. If in fact the disclosure thereby made was in violation 
of Barish’s rights, under paragraph 5 of Form 91, to have its dis- 
closures “handled in accordance with established Governmental pro- 
cedures for safeguarding such articles or information against unau- 
thorized disclosures,” we cannot agree that one wrongful disclosure 
automatically terminated his rights to any further protection, or that 
the damages to which he might be entitled therefor, if any, could not be 
increased by further violations. See Philadelphia Extracting Co. v. 
Keystone Extracting Co., 176 F. 830 (C.C. Pa. 1910). 

In decisions of December 22, 1960, B-143711, and August 28, 1961, 
41 Comp. Gen. 148, we held that invitations for bids which included as 
a part of the specifications material which the Government had not 
acquired the right to use should be canceled, in the interest of pre- 
serving the integrity of the Government as a contractor. We believe 
that the desirability of avoidance of possible substantial liability 
of the Government for damages in such cases furnishes further support 
for this position. In this respect there are present considerations 
wholly different from those involved in the use by or for the Govern- 
ment of existing patents under the provisions of 28 U.S.C. 1498, since 
that statute definitely fixes the rights and liabilities both of patentees 
and of the Government for use of patents by or for the Government, 
whereas as stressed in the memorandum of the Staff Judge Advocate, 
AFLC, the rights of the owner of an unpatented trade secret depend 
upon the continuance of secrecy thereof. The consequences of a 
breach of secrecy by one standing in a confidential relationship with 
the proprietor would therefore appear to be more serious, while at 
the same time less readily measurable, than those involved in Govern- 
mental use of a patent pursuant to 28 U.S.C. 1498. 
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We conclude that on the record presented the rule of the cases last 
cited is applicable in this instance, and that the Purchase Request 
in question should be withdrawn. 


[ B-150264 J 


Bids—Evaluation—Delivery Provisions—Bid and Data in Conflict 


A low bid that did not take exception to the mandatory delivery time of the 
invitation, but the manufacturer’s letter furnished prior to the bid opening to 
identify the change in the equipment offered, as provided in the bid, indicated 
a longer delivery period, which the contracting officer without vertification con- 
sidered as qualifying the bid, should not have been held nonresponsive, the intent 
of the data submitted prior to the bid opening being only to establish the accepta- 
bility of the equipment offered in lieu of the specification requirement ; however, 
although the bid and the data should not have been interpreted without clarifica- 
tion as qualifying the delivery schedule specified in the invitation, the manufac- 
turer’s letter was susceptible of the interpretation made by the contracting 
officer and, therefore, in view of the time that has expired, the award to the 
second low bidder need not be canceled. 


To the Administrator, Federal Aviation Agency, January 10, 1963: 


We refer to a letter of December 11, 1962, the enclosures to which 
are returned, signed by the Acting Director, Installation and Materiel 
Service, transmitting a report pursuant to our request of November 16 
concerning a protest by Emtex, a Division of Missile Systems Corpora- 
tion, against the award of a contract to another bidder pursuant to 
invitation No. 87-3-18-B1 for blower kits and related items. 

The invitation, issued August 24, 1962, contained the following pro- 
vision with respect to time of delivery : 

DELIVERY TIME: The Government requires delivery within the time specified 
below : 


(a) One hundred (100) units shall be delivered within one hundred twenty 
(120) calendar days from the effective date of the notice to proceed. 

(b) The remainder of the units ordered shall be delivered at the minimum 
rate of two hundred (200) units each seven (7) calendar day period thereafter 
until completion. 


DELIVERY TIME IS MANDATORY. A BID OFFERING A LATER DELIV- 
ERY TIME THAN THAT SPECIFIED ABOVE WILL BE CONSIDERED 
NONRESPONSIVE. 

Bids were opened as scheduled on September 24, 1962. The low 

bid, submitted by Emtex, was accompanied by a letter dated Septem- 
ber 20 which stated in pertinent part : 
Subject bid invitation is predicated upon our furnishing KSP51EL12 motors in 
lieu of 5KSP51EL553. General Electric advised that both motors are equal, and 
that the 5KSP51EL553 is a replacement motor handled by dealers, which cannot 
be sold to OEM manufacturers. 

I will forward a copy of the General Electric letter in the next few days. 
Another letter from Emtex, dated September 21, 1962, presumably 
received prior to bid opening, contained the following statement: 


In accordance with our letter of September 20, 1962 which was enclosed with 
our bid on the subject invitation, we are enclosing herewith two copies of a 
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letter from the General Electric Company. This explains their inability to 
supply the Moael KSP51EL558 motor to O.E.M. accounts. [Italics supplied. | 


The referenced letter from General Electric stated in part: 


This letter will confirm our telephone conversation of today, wherein you 
requested me to quote you a price on our Model KSP51EL553 motor. 

This motor is not made available to O.E.M.’s by General Electric Company 
since this motor is a Universal replacement motor which is supplied to our Small 
Motor Service Stations for replacement purposes only. In its stead we would 
‘ike to quote our Model KSP51EL12 which is an equivalent motor. The motor 
has a net price of $4.56 each net in 1,000 lot single orders for shipment within 
180 days from date of initial shipment against the order. Shipment is made 
f.o.b. Jonesboro, Arkansas with transportation allowed to any railroad destina- 
tion within the continental United States, excluding Alaska, provided the Com- 
pany is allowed to select the point of original shipment, the method of transpor- 
tation, and the routing of the shipment. Any additional delivery expense 
incurred at the purchaser’s request will be paid by the purchaser. [Italics 
supplied. ] 

The contracting officer determined that the correspondence quoted 
above should be interpreted as offering initial delivery within approx- 
imately 180 calendar days rather than the 120 calendar days specified 
in the invitation. Accordingly, the Emtex bid was rejected as non- 
responsive, and award was made on October 26, 1962, for 1,250 blower 
kits plus related items to the next low bidder at a price of $28,425, 
more than $2,000 higher than the price offered in the Emtex bid. 

It is reported in the letter of December 11 that the Washington 
representative for Emtex received an explanation for the rejection 
from the contracting officer on October 29, 1962, and is said to have 
agreed that such action was proper. Nevertheless the award was pro- 
tested by Emtex by letter of November 1, 1962, and subsequent corre- 
spondence, on the grounds that the letter from the General Electric 
Company was included in the bid data solely in explanation of the 
change in the identification of the motor offered. Further, by letter 
of November 15, which enclosed a letter of the same date from General 
Electric, it was shown that the initial General Electric letter was 
intended solely to indicate that the price offered was effective only 
if the quantity ordered would be taken within 180 days from initial 
shipment. It is indicated further that the item is normally shipped 
from factory stock, and even when stock is depleted shipment can 
be made within three to four weeks of the order. 

We think it proper to note initially that an explanation submitted 
after opening cannot render a bid acceptable by explaining away 
some apparent material qualification. Rather, if the bid on its face is 
not responsive to the material provisions of the invitation, including 
time of delivery, it must be rejected under 41 U.S.C. 253(b) requiring 
award to that responsible. bidder whose bid “conforming to the invita- 
tion for bids” will be most advantageous to the Government. 

Where the circumstances establish a reasonable inference that ma- 
terial submitted with the bid was intended to be a part thereof, it 
should be so regarded. In establishing the intent all of the language 
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employed should be taken into consideration. See 39 Comp. Gen. 878, 
879. In this case the letter of September 20 indicates that the corre- 
spondence from General Electric was to be submitted for the purpose 
of establishing the acceptability of the motor offered in lieu of that 
prescribed in the specification. The letter of September 21, which 
transmitted the copy of the Genera] Electric letter, again makes it 
clear that the purpose of the submission is solely to explain the offer 
of a motor other than the model number stated in the specifications. 
As to the sentence in the General Electric letter of September 20, 1962, 
concerning time of delivery, we agree that it is susceptible of the inter- 
pretation placed on it by the contracting officer, i.e., that the entire 
delivery of the motors would not necessarily be made in less than 180 
days from date of initial shipment. However, the letters from Emtex 
make it clear, in our judgment, that this portion of the General Elec- 
tric letter was no more intended to be a part of the bid than the infor- 
mation concerning point of delivery, method of transportation, or 
terms of payment. Furthermore, any doubt in the matter should have 
been resolved, in our judgment, on the basis of the failure of the pro- 
testing bidder to take exception to the following statement on page 1 
of the bid form: “In compliance with the above, the undersigned 
offers and agrees * * * to furnish any or all of the items upon which 
prices are quoted * * * within the time specified in the Schedule.” 
[Italics supplied. ] 

We conclude that the Emtex bid, including all data received prior 
to bid opening, should not have been interpreted as qualifying the 
delivery schedule set out in the invitation, without clarification from 
Emtex. However, since the letter in question was susceptible of the 
contracting officer’s interpretation of it and in view of the time which 
has expired since award, we will not require cancellation of the 
contract. 

With respect to your statement that the Washington representative 
of Emtex indicated his agreement with the contracting officer’s action, 
we note that such agreement as reported by you was made several days 
after award, and more than a month after bid opening. Under such 
circumstances such statement could no more disqualify a responsive 
bid than it could render a nonresponsive bid acceptable. 


[ B-150173 J 


Contracts—Disputes—A ppeals—Failure To Appeal Within Time 
Limitation 


Payment of a claim for additional costs under a United States Atomic Energy 
Commission contract, which claim was denied on the merits by the contracting 
officer, is precluded under a contract modified pursuant to an appeal filed by the 
contractor after the expiration of the 30-day period provided by the Disputes 
clause of the contract and sustained by the hearing examiner who erroneously 
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believing the appeal properly taken under the 60-day period provided by the 
Commission’s Rules of Procedure in Contract Appeals overruled the contracting 
officer’s motion to dismiss for lack of jurisdiction, the decision of the contracting 
officer on the question of fact having become final and conclusive, the hearing 
examiner was without authority to consider the appeal, and as his determination 
to overrule the motion to dismiss—a question of law—did not become final and 
conclusive under the provisions of the Wunderlich Act, 41 U.S.C. 322, the Gov- 
ernment’s legal defense of lack of jurisdiction was not waived, and lacking 
consideration the contract modification is void and, therefore, there is no valid 
claim upon which payment can be made. 


To the Chairman, United States Atomic Energy Commission, Jan- 
uary 11, 1963: 


Reference is made to a letter dated October 23, 1962, from Mr. 
Sidney G. Kingsley, Assistant General Counsel (Solicitor), submit- 
ting, at our request, the papers and documents involved in a decision 
issued August 2, 1962, by Mr. J. D. Bond, Hearing Examiner, 
Atomic Energy Commission, in the Appeal of Moran Bros., Inc., con- 
tract. No, AT (29-2)-908, docket No. CA-152. The papers submitted 
indicate that the decision of the hearing.examiner which sustained 
the appeal of the contractor would obligate the Government to pay a 
claim which is, in our view, not valid. 

Before discussing the merits of the questions presented by the hear- 
ing examiner’s decision, we think it appropriate to note some prelim- 
inary considerations with respect to the authority of our Office or of 
a court to review decisions rendered by contracting officers or appeal 
boards under the standard Government Disputes clause. 

For a number of years standard forms of Government contracts 
have contained a Disputes clause which usually provides, in substance, 
that all disputes concerning questions of fact arising under the con- 
tract shall be decided by the contracting officer subject to appeal by 
the contractor within 30 days to the head of the department concerned 
whose decision shall be final and conclusive upon the parties thereto. 
In United States v. Moorman, 338 U.S. 457 (1950), the United States 
Supreme Court held in effect that since an administrative decision 
came within the ambit of the all disputes clause applicable in that 
case it was final on questions of law as well as fact. Also, prior to the 
decision of the United States Supreme Court in United States v. Wun- 
derlich, 342 U.S. 98 (1951), it was held that administrative decisions 
rendered under the standard Disputes clause were final and would not 
be subject to review unless the decision was either fraudulent, arbi- 
trary, capricious or so grossly erroneous as necessarily to imply bad 
faith. The decision in the Wunderlich case rejected arbitrariness or 
capriciousness as grounds for review and limited judicial review to 
the sole ground of fraud which it defined as “conscious wrongdoing, 
and intention to cheat or to be dishonest.” 

After extensive hearings the Congress concluded that it was neither 
in the Government’s interest or in the interest of contractors to repose 
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in Government. officials the power to conclusively determine either 
disputed questions of law or disputed questions of fact arising under 
Government contracts. The Congress, therefore, enacted what is 
commonly referred to as the Wunderlich Act, 41 U.S.C. 321, 322, 
which reads as follows: 

[821] No provision of any contract entered into by the United States, re- 
lating to the finality or conclusiveness of any decision of the head of any de- 
partment or agency or his duly authorized representative or board in a dispute 
involving a question arising under such contract, shall be pleaded in any suit 
now filed or to be filed as limiting judicial review of any such decision to cases 
where fraud by such official or his said representative or board is alleged: 
Provided, however, That any such decision shall be final and conclusive unless 
the same is fraudulent or capricious or arbitary or so grossly erroneous as neces- 
sarily to imply bad faith, or is not supported by substantial evidence. 

[3822] No Government contract shall contain a provision making final on a 
question of law the decision of any administrative official, representative, or 
board. 

While it is true that the Wunderlich Act speaks in terms of “judi- 
cial” review of administrative decisions, the legislative history of the 
act clearly indicates that the Congress did not intend, by use of the 
term “judicial,” to limit the jurisdiction or authority of our Office to 
review such decisions. See pages 6 and 7 of H. Rept. No. 1380, 83d 
Congress, 2d Session, to accompany S. 24 (the bill which ultimately 
became law) where it is stated, in pertinent part, that: 

The proposed legislation, as amended, will not add to, narrow, restrict, or 
change in any way the present jurisdiction of the General Accounting Office 
either in the course of a settlement or upon audit, and the language used is not 
intended either to change the jurisdiction of the General Accounting Office or 
to grant any new jurisdiction, but simply to recognize the jurisdiction which 
the General Accounting Office already has. 

The elimination of the-specific mention of the General Accounting Office from 
the provisions of the bill as amended [with respect to review of administrative 
decisions] should not be.construed as taking away any of the jurisdiction of 
that Office. It is intended that the General Accounting Office, as was its prac- 
tice, in reviewing a contract and change orders for the purpose of payment, shall 
apply the standards of review that are granted to the courts under this bill. * * * 
For an example of a case where our Office was sustained by the Court 
of Claims when we took exception to a decision by the Armed Services 
Board of Contract Appeals, see Northrop Aircraft, Inc. v. United 
States, 130 Ct. Cl. 626. Since it is our view, as will be outlined below, 
that the hearing examiner’s decision on a decisive question of law 
was clearly erroneous, we feel it is necessary to bring this matter to 
your attention. 

In order that the legal issues involved in the case may be better un- 
derstood it is necessary to set out the facts and circumstances involved 
in some detail. 

On July 6, 1959, copies of invitation for bids No. 292-59-54 were 
mailed by the Atomic Energy Commission to eight prospective bid- 
ders. Under the invitation bids were solicited for the drilling, casing 
and cementing of one large diameter vertical hole, 950 feet deep, in 
granitic rock at the Atomic Energy Commission’s Nevada Test Site 
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in the vicinity of Mercury, Nevada. The low bid, in the amount of 
$272,810 was submitted by Moran Bros., Inc. (Moran), of Wichita 
Falls, Texas. The Government estimate for the work was $319,391. 

By letter dated August 18, 1959, from the contracting officer, Moran 


was awarded contract No, AT(29-2)-908, The contract, which was 


dated August 13, 1959, required the contractor to perform the contract 
work as described in, and in accordance with, the terms and condi- 
tions set forth in the contract’s General Provisions, the contract’s 


drawings, schedules and specifications, and the invitation for bids 


No. 2992-59-54, together with addenda 1, 2, 3, 4, 5 and 6 thereto, 
receipt of which addenda was acknowledged in writing by the 
contractor. 

Moran acknowledged receipt of notice to proceed on August 27, 
1959. The notice to proceed and the contract required that the work 


be started within 10 calendar days following receipt by the contractor 
of the notice to proceed and that the work be completed within 100 
calendar days following receipt of such notice (e.g., by December 5, 
1959). Final acceptance of the completed work under the contract was 


made on April 5, 1960, and was acknowledged by the contracting 
officer in a letter dated April 8, 1960, to Moran. 


The contract contained a Changed Conditions and a Disputes clause 
which read as follows: 


4, CHANGED CONDITIONS 


The Contractor shall promptly, and before such conditions are disturbed, 
notify the Contracting Officer in writing of: (1) subsurface or latent physical 
conditions at the site differing materially from those indicated in this contract, 
or (2) unknown physical conditions at the site, of an unusual nature, differing 
materially from those ordinarily encountered and generally recognized as in- 
hering in work of the character provided for in this contract. The Contracting 
Officer shall promptly investigate the conditions, and if he finds that such con- 
ditions do so materially differ and cause an increase or decrease in the cost 
of, or the time required for, performance of this contract, an equitable adjust- 
ment shall be made and the contract modified in writing accordingly. Any 
claim of the Contractor for adjustment hereunder shall not be allowed unless 
he has given notice as above required; provided that the Contracting Officer 
may, if he determines the facts so justify, consider and adjust any such claim 
asserted before the date of final settlement of the contract. If the parties fail 
to agree upon the adjustment to be made, the dispute shall be determined as 
provided in Clause 6 hereof. 


Clause 6, standard form 23A, entitled “DISPUTES” was deleted by 
the contract and article 28 substituted therefor. 


ARTICLE 28 DISPUTES. 


Except as otherwise provided in this contract, any dispute concerning a ques- 
tion of fact arising under this contract which is not disposed of by agreement 
shall be decided by the Contracting Officer, who shall reduce his decision to 
writing and mail or otherwise furnish a copy thereof to the Contractor. Within 
30 days from the date of receipt of such copy, the Contractor may appeal by 
mailing or otherwise furnishing to the Contracting Officer a written appeal 
addressed to the Commission, and the decision of the Commission shall, unless 
determined by a court of competent jurisdiction to have been fraudulent, arbi- 
trary, capricious, or so grossly erroneous as necessarily to imply bad faith, or 
not supported by substantial evidence, be final and conclusive: Provided, That 
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if no such appeal to the Commission is taken, the decision of the Contracting 
Officer shall be final and conclusive. In connection with any appeal proceeding 
under this clause, the Contractor shall be afforded an opportunity to be heard 
and to offer evidence in support of its appeal. Pending final decision of a 
dispute hereunder, the Contractor shall proceed diligently with the performance 
of the contract and in accordance with the Contracting Officer’s decision. 


By a letter dated October 5, 1960, addressed to the Atomic Energy 


Commission, Moran submitted a claim to the contracting officer in the 
amount of $181,253.27. The claim was designated, in the contractor’s 
words, as consisting of : 


* * * additional costs incurred resulting from additional work performed in 


delivering the Atomic Energy Commission a useable facility. The need for the 
additional time and costs resulted either from change of conditions involving 
“subsurface or latent physical conditions at the site differing materially from 
those indicated” and/or “unknown physical conditions encountered or delays and 
damage to the work site due to unforeseeable causes beyond control and without 
fault or negligence of the Contractor,” or a combination of one or more of such 


causes, 
The contracting officer in a decision dated March 6, 1961, denied 


Moran’s claim on the merits, which for our purposes we need not go 
into, except to note that in his findings of fact and decision the con- 


tracting officer concluded that the causes to which the contractor attrib- 


uted his claim were “neither directly nor indirectly due to ‘Changed 
Conditions,’” but were “due to circumstances which were known or 
foreseeable and to causes which were within the control of the Con- 
tractor and/or its subcontractors engaged in the work under the con- 
tract.” A cover letter dated March 6, 1961, by the contracting officer 
to Moran (which enclosed his decision), contained the following two 
concluding paragraphs: 


Your attention is further invited to Paragraph 28, Disputes, of the General 
Provisions of your contract which provides that you may within thirty (30) 
days from the date of receipt of my Findings of Fact and Decisions appeal there- 
from by mailing or otherwise furnishing to the Contracting Officer a written 
appeal addressed to the Commission. 

Enclosed as Exhibit 2 for your information and retention are copies of the 
Rules of Practice and Rules of Procedure in Contract Appeals of the United 
States Atomic Energy Commission, Office of Hearing Examiner. 

Moran received the decision of the contracting officer, together with 
copies of the Rules of Practice and Rules of Procedure in Contract 
Appeals, on March 9, 1961. Thereafter, on May 5, 1961, 57 days 
after receipt by Moran of the contracting officer’s decision, Moran 
mailed its notice of appeal from this decision. In a letter trans- 
mitting the notice of appeal, Moran’s attorney stated that the delay 
in filing the notice of appeal was the result of a clerical error in his 
office which occurred without the knowledge or control of the 
contractor. 

The attorney for the contracting officer by letter dated May 12, 
1961, to the office of the hearing examiner transmitted, pursuant to 
section 3.14 of the Rules of Procedure in Contract Appeals (part 3, 
Chapter 1, Title 10, Code of Federal Regulations), three appeal files 
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each containing a copy of the subject contract, the contracting officer’s 
decision and the contractor’s appeal from such decision. Also trans- 
mitted with this letter was a notice of appearance of the attorney 
for the contracting officer and a motion on behalf of the contracting 
officer that the appeal be dismissed. The motion to dismiss the appeal 
specifically called attention to the fact that the contractor’s notice of 
appeal was received by the contracting officer 27 days after the 30-day 
appeal period specified in the Disputes clause had elapsed. The motion 
to dismiss concluded as follows: 

The Contracting Officer, therefore, moves that the Hearing Examiner enter 

his Order dismissing the Contractor’s appeal in this matter on the grounds 
that inasmuch as the Contractor’s appeal was not timely taken, the decision of 
the Contracting Officer became final and conclusive on the Contractor and 
operated to foreclose the Contractor and created a vested right in favor of the 
Government and that the Contractor has, therefore, lost its appeal rights which 
cannot be waived by the Government. 
By an order issued on June 6, 1961, the hearing examiner denied the 
contracting officer’s motion to dismiss the appeal. Subsequently & 
prehearing conference and hearing sessions were held on August 7, 10, 
11, 12, 14, 15, 16 and 17, 1961, in Albuquerque, New Mexico. The 
transcript of the August 10, 1961, hearing session contains (on pages 
27-28) the following pertinent exchange between the hearing examiner 
and the attorney for the contracting officer (Mr. Randall) : 

Mr. RANDALL: If it please the Court, if proper at this time, we would like 
to advance, as we mentioned in the Pre-Hearing Conference, that we plan to 
assert during the course of these proceedings our origina) position of lack of 
jurisdiction of this tribunal. We are willing to proceed in this respect at the 
deference to the Court, but would like to just state on the record as having 
again put in the record, we do believe this to be injurisdiction in the matter, and 
we would like to have the opportunity to submit, as directed on our legal 
memorandum, to this effect. 

Examiner Bonp: Well, your motion to dismiss for lack of jurisdiction has 
been submitted, has been considered, and that has been overruled. 

Mr. RANDALL: That is right. 

Examiner Bonn: The record now indicates that you maintain and preserve 
your position with respect to the points there presented, and your legal 
exception, therefore is fully preserved. The matter may be presented, if 
you so desire, in supplemental briefs or memoranda in connection with the 


pleadings upon the case as a whole. I understood your request to contemplate 
that ; is that correct? 


Mr. RANDALL: That is right, sir. 

By letter of July 7, 1961, to the hearing examiner the attorney 
for the contracting officer transmitted the contracting oflicer’s answer 
tothe contractor’scomplaint. Paragraph (4) of the answer reasserted 
the Government’s defense of lack of jurisdiction of the hearing: 
examiner to hear the complaint because of the failure of the con- 
tractor to make a timely appeal. On January 5, 1962, the attorney 
for the contracting officer filed a supplemental memorandum of law 
outlining the contracting officer’s legal position as'to his motion to 
dismiss the appeal. The attorney for the contractor filed a reply 
brief to this supplemental memorandum on February 6, 1962. 
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The decision of the hearing examiner issued on August 2, 1962. 
The decision sustained the contractor’s appeal and remanded the 
proceeding to the contracting officer with instructions “to effect the 
equitable adjustment to which the appellant is entitled pursuant to the 
findings and conclusions hereinabove set out, provided that, in the 
event of disagreement concerning the adjustment the contracting 
officer will make a determination thereon pursuant to the Disputes 
Clause of the contract and his decision will be subject to the appeal 
provisions therein set out.” It has been informally reported that the 
Government did not petition for Commission review of this decision 
as it was entitled to do under section 3.42(c) of the Rules of Procedure 
in Contract Appeals. 

Pertinent sections of the then applicable Commission’s Rules of 
Procedure in Contract Appeals (Title 10, Code of Federal Regula- 
tions) read as follows: 


§ 3.11 Appeal. 

An appeal from the decision of the contracting officer shall be taken by the 
contractor by serving upon the contracting officer, from whose decision the 
appeal is taken, a notice of appeal, together with three copies thereof, within 
sixty days after service upon the contractor of such decision or within such other 
period as may be provided by the contract under which the dispute has arisen 
or is alleged to arise. * * * 

* o * s * s + 


§ 3.14 Transmittal of notice of appeal. 

When the contracting officer has been served with a notice of appeal, or with a 
notice of appeal and complaint, as the case may be, he shall forthwith endorse 
the date of such receipt on the original and copies thereof and within ten days 
thereafter forward to the hearing examiner (a) the original and two copies of 
such notice of appeal or of such notice of appeal and complaint, as the case may 
be, and (b) three copies of the contract, the findings of fact and decision of the 
contracting officer, and supporting data, correspondence, or other documents 
relative to the dispute, together with a list thereof. The contracting officer shall 
simultaneously serve one copy of each document (except the contract), together 
with a copy of the list of all such documents, upon the appellant. 


* oa *~ + - 7 2 
§3.16 Answer. 
* + + - ~ 7 s 


(c) Lack of jurisdiction of the hearing examiner to hear the appeal and failure 
to state a claim upon which relief can be granted may be asserted in the answer 
or may be raised by appropriate motion, as provided in § 3.19. 

a 7 * * “ 7 2 


§3.19 Motions. 

(a) Unless raised by the answer, lack of jurisdiction and failure to state a 
claim upon which relief can be granted must be raised by motion before the 
hearing on the merits. Such motions shall be heard and determined before 
hearing on the merits unless the hearing examiner orders that determination 
of the motion be deferred pending hearing on both the merits and the motion. 
The hearing examiner has the right at any time to recognize his lack of jurisdic- 
tion to proceed in a particular case. 


With respect to the question of the hearing examiner’s jurisdiction 
to hear the appeal, his decision of August 2 reads, in pertinent part, 
as follows: 


1. * * * The Government’s insistently renewed motion to dismiss the appeal 
invites the discussion set out in paragraph 3 below. 


+ * ¥ * * * . 
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8. The contract Disputes Article includes the usual provision that the con- 
tractor may appeal “Within 30 days from the date of receipt” of the contracting 
officer's decision, and provides that, “if no such appeal to the Commission is 
taken, the decision of the Contracting Officer shall be final and conclusive.” 
The Government motion to dismiss was initially denied by order dated June 6, 
1961 for the reason, as therein stated, that the then applicable Commission’s 
Rules of Procedure in Contract Appeals provided, in the pertinent part of 
§ 3.11, that: 

“An appeal * * * shall be taken * * * by serving * * * a notice of appeal 
* * * within sixty days * * * or within such other period as may be provided by 
the contract * * *” 

The notice of appeal herein was filed within the sixty-day period stated in 
the quoted rule. No cited precedent warrants the holding, as Government coun- 
sel advocates, that provisions in contracts with the Commission must be deemed 
to supersede and override specific provisions of the Commission’s Rules of 
Procedure when an inconsistency between the two exists. The Government’s 
argument for a vested right of finality of the contracting officer’s decision ignores 
that the right did not so ripen until the expiration of the sixty-day period 
specified in the rules. The rights and remedies contemplated in the contract are 
subject to and governed by the Commission’s rules which apply to both jurisdic- 
tional and procedural matters in contract disputes appeals. Because the then 
applicable § 3.11 of the rules answers the Government’s dismissal motion, it is 
not necessary to consider the appellant’s argument for equitable estoppel against 
the contracting officer, who did not comply with the requirements of then § 3.14 
of the Commission’s rules in that he did not file the complete appeal record until 
more than two months after service of the notice of appeal instead of within 
the ten-day period prescribed. The denial of the motion to dismiss is affirmed. 


At the outset it should be noted that the hearing examiner’s decision 
on the Government’s motion to dismiss the appeal was one concerning 
a question of law and, as such, is not final and conclusive. Poloron 
Products, Inc. v. United States, 126 Ct. Cl. 816. In the Poloron case, 
the court stated that: 


The Board of Contract Appeals granted plaintiff a full hearing on the merits 
of its claims because it deemed a consideration on the merits necessary to a 
decision on the jurisdictional question presented, that is, whether a timely appeal 
had been made. The Board then, in addition to dismissing the appeal for failure 
to perfect it within the required time, made and incorporated as part of its 
decision, detailed findings of fact which were adverse to plaintiff on all its claims. 
While the decision of the head of the department as to the facts is binding on 
this court under United States v. Wunderlich, 342 U.S. 98, its decision as to 
whether a timely appeal has been perfected within the meaning of the contract, 
being a question of law, is not one to which the limitation of Wunderlich attaches. 
W. ©. Shepherd v. United States, 125 C. Cls. 724, 729; See Callahan Construction 
Co. v. United States, 91 C. Cls. 588, 616. 

Thus, we have in effect a two fold decision by the Board, part of which is 
binding here and part which is not. We will first consider the issue of timely 
appeal. 


* * * * * * *s 


We hold, therefore, that the “notices of terminations” and the letters of 
August and September 1943 constituted sufficient notice to the plaintiff of the 
contracting officer’s decisions, under the contract provisions applicable here, and 
because of the failure to appeal those decisions within the thirty days as required 
by Article 11, plaintiff is barred from recovery. United States v. Blair, 321 U.S. 
730, 735; United States v. Holpuch Co., 328 U.S. 234, 240. 


In addition to the authorjties cited in the Poloron case above, see Cleve- 
land Wrecking Co. of Cincinnati, Inc. v. United States, 123 Ct. Cl. 
372, 107 F. Supp. 590, and Climatic Rainwear Company, Inc. v. United 
States, 115 Ct. Cl. 520. 
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With respect to the merits of the legal question upon which the hear- 
ing examiner ruled, it is noted that his decision to dismiss the Govern- 
ment’s motion is based upon the view that the provisions of section 
3.11 of the Commission’s Rules of Procedure in Contract Appeals are 
inconsistent with the 30-day appeal provisions of the Disputes clause. 
We believe that the hearing examiner’s conclusion that there is an 
inconsistency between the Commission’s rules and the Disputes clause 
is clearly erroneous. The Commission’s rules provide that “an appeal 
* * * shall be taken * * * within sixty days * * * or within such 
other period as may be provided by the contract.” [Italics supplied. ] 
The contract (Disputes clause) provided that “Within 30 days from 
the date of receipt of such copy [of decision], the contractor may 
appeal.” While it may be true that an inconsistency would exist were 
it not for the presence of the above-underscored language in the Com- 
mission’s rules, the presence of such language harmonizes the 60-day 
period in the rules with the 30-day period specified in the Disputes 
clause. Moreover, we believe that before one can arrive at a conclu- 
sion that any inconsistency exists, it would first be necessary to com- 
pletely ignore the underscored portion of the Commission’s rules. We 
do not think that such a disregard of specific language is justified. 
On the contrary, we think that the underscored portion of the rules 
indicates an intent by the drafters of the rules that the parties may 
agree in the contract as to the time within which an appeal from a 
decision of the contracting officer may be taken and that only in the 
event the contract does not specify the period for appeal is the 60-day 
period prescribed in the rules to govern. 

It is a basic principle of contract law that parties may agree to 
whatever they wish, so long as their agreement does not violate some 
positive prohibition of law or public policy. The hearing examiner’s 
decision states that “The rights and remedies contemplated in the con- 
tract are subject to and governed by the Commission’s rules which 
apply to both jurisdictional and procedural matters in contract dis- 
putes appeals. Even were we to accept this statement as accurately 
reflecting the law on this subject, which we do not, we are aware of 
no law or principle of public policy that would prohibit the parties 
from varying by contract the 60-day period provided in the Commis- 
sion’s rules. We think that this would be possible even if the rules 
did not permit such variation since those rules were not incorporated 
into the contract by reference. However, we need not carry the analy- 
sis that far because the rules, in fact, recognize that the period can be 
varied and, we think, specifically authorize such variation, since they 
state that an appeal is to be taken “within sixty days * * * or within 
such other period as may be provided by the contract.” [Italics sup- 
plied.] Moreover, the practice of specifying the appeal period in the 
Disputes clause of a contract by agreement between the parties is not 
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uncommon but is the usual method of handling this problem through- 
out the Government. The courts have consistently sanctioned the 
procedures contained in the standard Disputes clause (including the 
appeal provisions therein) and have refused to relieve contractors 
who have not pursued their claims in accordance with the terms of 
such clause. See United States v. Joseph A. Holpuch Co., 328 US. 
234, where the United States Supreme Court said at pages 239-240: 

But Article 15 [Disputes] is something more than a dead letter to be revived 
only at the convenience or discretion of the contractor. It is a clear, unam- 
biguous provision applicable at all times and binding on all parties to the con- 
tract. No court is justified in disregarding its letter or spirit. Article 15 is 
controlling as to all disputes “concerning questions arising under this contract’ 
unless otherwise specified in the contract. It creates a mechanism whereby ad- 
justments may be made and errors corrected on an administrative level, thereby 
permitting the Government to mitigate or avoid large damage claims that might 
otherwise be created. United States v. Blair, 321 U.S. 730,735. This mecha- 
nism, moreover, is exclusive in nature. Solely through its operation may claims 
be made and adjudicated as to matters arising under the contract. * * * And 
in the absence of some clear evidence that the appeal procedure is inadequate 
or unavailable, that procedure must be pursued and exhausted before a con- 
tractor can be heard to complain in a court. 

There is yet another reason why we think the hearing examiner’s 
conclusion that the Commission’s rules and the Disputes clause are 
inconsistent is unsound. Obviously, one of the primary reasons why 
inconsistency with respect to contractual terms is undesirable is that 
the parties thereto might be misled or confused as to their rights or 
liabilities thereunder. While the attorney for Moran alleged in a 
meeting with us on January 7, 1963, that he was misled or confused as 
to the applicable time period within which to appeal the contracting 
officer’s decision, we cannot overlook the fact that the contracting 
officer’s cover letter of March 6, 1961, to Moran which enclosed his 
decision specifically called Moran’s attention to the Disputes clause 
and the 30-day appeal period specified therein. Furthermore, as 
noted above, Moran’s attorney in his letter of May 5, 1961, stated that 
the delay in filing the notice of appeal was the result of a clerical error. 

Since, as above indicated, we do not think that there was an incon- 
sistency between the Commission’s rules and the Disputes clause, 
Moran should have appealed the contracting officer’s decision within 
30 days after receipt of such decision. Because it failed to do so, 
the decision of the contracting officer denying Moran’s claim on the 
questions of facts involved was final and conclusive and the hearing 
examiner was without authority to hear the appeal after the expiration 
of the 30-day period specified. See Automatic Screw Products Com- 
pany v. United States, 145 Ct. Cl. 94, 169 F. Supp. 951; William 8. 
Happel v. United States, 176 F. Supp. 787, affirmed 279 F. 2d 88; 
P.LS. Coat & Suit Corp. v. United States, 148 Ct. Cl. 296, 180 F. 
Supp. 400; United States v. Smith, 152 F. Supp. 322; Poloron Prod- 
ucts, Inc. v. United States, supra; United States v. Blair, 321 US. 
730; and United States vy. Joseph A. Holpuch Co., supra. In the 
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Automatie Screw Products case the contract (with the Department of 
the Army) contained essentially the same Disputes clause as that be- 
fore us. The contractor’s appeal from the contracting officer’s de- 
cision was late and the Board (apparently the Armed Services Board 
of Contract Appeals) dismissed the appeal. When the contractor 
brought suit in the Court of Claims, that court granted the Gov- 
ernment’s motion for summary judgment, dismissed the plaintiff's 
petition and quoted the following language of the Board with 
approval : 

This Board has uniformly and consistently held that it is without authority 

to extend the period of time fixed by the contract terms, within which the ap- 
pellant may appeal from decisions of contracting officers. The evidence dis- 
closes that appellant failed to appeal from the contracting officer’s decision 
which was received by it on 15 October 1954 until more than 8 months thereafter, 
on 1 July 1955, whereas the contract terms unequivocally provided that an 
appeal be taken within 30 days. 
Compare the Happel case where the contracting officer’s decision was 
rendered on April 7, 1958; the contractor appealed on May 15, 1958; 
and the Board of Contract Appeals dismissed the appeal on July 29, 
1958, on the basis that the appeal was not timely made within the 30 
days provided in the Disputes clause. The United States District 
Court stated : 

* * * Tt has been repeatedly held that contract provisions similar to the one 
in the contract in question and referred to for the settlement of disputes con- 
cerning facts, is a valid provision for deciding these factual issues, and it is 
solely through its operation that claims may be made and adjudicated as to 
matters arising under the contract. United States v. Callahan Walker Const. 
Xo., supra [817 U.S. 56], and United States v. Joseph A. Holpuch Co., 328 U.S. 
234 * * *, 

[3] In the case before the court the plaintiff has not exhausted his adminis- 
trative remedy for the reason that his appeal was untimely and it was so deter- 
mined by the Appeal Board. Plaintiff failed to initiate his appeal within the 
time required by the contract. Accordingly, he has failed to exhaust his admin- 
istrative remedy in this respect and the contractor cannot maintain an action 
against the government for the alleged unpaid borrow pit fill when an appeal 
was not taken within 30 days of the date of the decision of the Contracting 
Officer finding against him, unless the same is fraudulent, arbitrary, capricious 
or so grossly erroneous as necessarily to imply bad faith, which are not appli- 
cable to this case. Automatic Screw Products Co. v. United States, D.C., 169 
F. Supp. 951. 

There remain two issues in this case which require some discussion. 
The first of these is mentioned in the hearing examiner’s decision 
wherein he states “it is not necessary to consider the appellant's argu- 
ment for equitable estoppel against the contracting officer, who did 
not comply with the requirements of then § 3.14 of the Commission’s 
rules in that he did not file the complete appeal record until more than 
two months after service of the notice of appeal instead of within the 
ten-day period prescribed.” The second issue concerns the effect to 
be given to the Government’s failure to appeal the adverse decision 
of the hearing examiner to the Commission as provided in section 
3.42(c) of the Commission’s rules. 
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With respect to the first issue, the record indicates, as outlined 
above, that on May 12, 1961 (7 days after receipt of contractor’s notice 
of appeal), the contracting officer transmitted three appeal files each 
containing a copy of the contract, the contracting officer’s decision 
and the contractor’s appeal. Also transmitted at this time was a mo- 
tion by the contracting officer that the appeal be dismissed. This 
motion was denied by the hearing examiner on June 6, 1961. Sub- 
sequently, by letter dated July 14, 1961, the attorney for the contract- 
ing officer submitted, for inclusion in the appeal file, three copies of 
certain documents entitled exhibits E, F, G, H and I, together with 
the appropriate number of lists thereof. In explanation of why these 
exhibits were not included in the original appeal file forwarded on 
May 12, 1961, the contracting officer’s attorney stated in his letter 
of July 14, that because of his strong conviction that his motion to 
dismiss the appeal would be granted he purposely compiled a brief 
appeal file, and that since it now appeared that Moran’s appeal was 
approaching a hearing on the merits he was submitting the additional 
documents at that time. 

On the basis of these facts we fail to see any merit in Moran’s 
contention that the Government should be equitably estopped from 
asserting lack of jurisdiction in the hearing examiner to hear the 
appeal. There is nothing in the record to indicate that Moran made 
timely objection to the late filing of the exhibits. In this connection, 
the transcript of the August 10, 1961, hearing,session reveals (at page 
29) that when the attorney for Moran was asked by the hearing 
examiner whether there was any objection to the receipt of the late 
material he replied: “There is no objection, Your Honor.” 

Moreover, it does not appear that the subject exhibits were germane 
or necessary to enable the hearing examiner to reach a decision on the 
Government’s motion to dismiss the appeal. While it may be true 
that these exhibits were necessary for a hearing of Moran’s appeal 
on the merits, this fact, we believe, is irrelevant for the simple reason, 
as we have indicated above, that Moran’s appeal should net have been 
heard on the merits in the first place. Had the contracting officer 
failed to timely or diligently press its motion for dismissal of the 
appeal there might be some merit to Moran’s contentions as to equi- 
table estoppel. But, as the events outlined above indicate, the attorney 
for the contracting officer raised the issue of lack of jurisdiction im- 
mediately and pressed this issue upon the hearing examiner with due 
diligence. In any event, it is difficult to see how events which occurred 
after the denial of a motion to dismiss, which should have been granted 
and which would have foreclosed any further proceedings, can operate 
to estop the Government from asserting a perfectly valid defense of 
lack of jurisdiction prior to such denial. 
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Turning now to the second issue, it has been previously noted that 
the question whether a timely appeal has been made is one going to 
the jurisdiction of the hearing tribunal and is a question of law. The 
Disputes clause in the contract before us provided that any dispute 
concerning a question of fact shall be decided by the contracting 
officer whose decision shall be final if no appeal is taken within 30 
days from the date of receipt by the contractor of the decision. Pro- 
visions in Government contracts making final on a question of Jaw 
the decision of any administrative official, representative or board are 
expressly prohibited by the terms of 41 U.S.C. 322. See above where 
the Wunderlich Act is quoted in full, This being the case, the hear- 
ing examiner’s decision on the question of timely appeal is not final 
and conclusive. In that connection see page 6 of H. Rept. No. 1380, 
cited above, wherein it is stated with reference to the impact of the 
Wunderlich legislation that: 

The committee forsees no possibility of the proposed legislation creating any 
new rights that a contractor may not have had prior to its enactment, with the 
exception of the standards of review therein prescribed. Under the terms of 
the standard disputes clause the decision of a contracting officer is final unless 
the contractor appeals within 30 days. The Supreme Court in United States v. 
Holpuch Co. (328 U.S. 234), has held that unless a contractor pursues the 
administrative remedy of appeal to the head of the department which he is 
granted by the disputes clause, he loses his right to sue in the Court of Claims. 
Government contractors who have not appealed their decisions to the head 
of the department within the 30-day period will not be permitted to do so. 
[Italics supplied. ] 

It has been consistently held that the failure of a contractor to 
appeal the decision of a contracting officer or of an appeals board on 
a question of law loses nothing by such failure and may later bring 
suit in court to recover on his claim. Cramp Shipbuilding Company 
v. United States, 122 Ct. Cl. 72; United States v. Smith, 152 F. Supp. 
322 (footnote 9, page 327) ; Allied Contractors, Inc. v. United States, 
129 Ct. Cl. 400, 124 F. Supp. 366; Pottsville Casting & Machine Shops, 
Ine. v. United States, 101 F. Supp. 370; Railroad Waterproofing 
Corporation v. United States, 133 Ct. Cl. 911, 137 F. Supp. 713; 
Halvorson v. United States, 126 F. Supp. 898, and United States v. 
Lundstrom, 139 F., 2d 792. This is so because a decision on a question 
of law by a contracting officer or appeal board, as the case may be, 
is not final or conclusive since under the standard Disputes clause only 
decisions on questions of fact are accorded finality. 

While it is true that all of the authorities cited above are con- 
cerned with a contractor’s failure to appeal a decision on a question of 
law, in none of them is there any indication that the same rule would 
be inapplicable to a case where it is the Government that fails to ap- 
peal such decision. Unless it can be said that a contractor has greater 
rights under a contract with the Government than the Government 
itself does, we can perceive no basis in either law or reason why the 
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same rule would not be equally applicable to a situation where it is 
the Government which fails to appeal. It follows that the Govern- 
ment has not waived its right to insist upon its legal defense of lack 
of authority in the hearing examiner to hear the appeal of Moran. 
Since Moran did not appeal the decision of the contracting officer 
within the 30 days specified in the Disputes clause, that decision is 
final and precludes any recovery by Moran on its claim. 

It has been informally reported to us that, pursuant to the decision 
of the hearing examiner, the contractor and the Government, by a 
modification to the contract, have fixed the sum to be paid the con- 
tractor at $180,230.96. We have also been informed that the amount 
so determined has not yet been paid. In view of the foregoing anal- 
ysis, it is clear that the contract modification is null and void since 


there is no consideration to support it. We must advise, therefore, 
that Moran Bros., Inc., has no valid claim against the Government 
upon which payment can be made. 

The papers are returned as requested. 


[ B-150187 J 


Mileage—Military Personnel—As Being in Lieu of All Other Ex- 
penses—Home of Selection Entitlement 


A Reserve officer of the uniformed services involuntarily released to inactive 
duty with readjustment pay who after a break in service but prior to completion 
of travel to a home of selection voluntarily reenters the service by enlisting in 
the Regular Army at, and is assigned to, other than his last permanent duty 
station may not elect to receive the mileage allowance that is provided for travel 
to a home of record, or place from which ordered to active duty under paragraph 
4157-1a, Joint Travel Regulations, in lieu of the travel and transportation allow- 
ances authorized by paragraph 4158-1a of the regulations, issued pursuant to 
Public Law 86-638 (37 U.S.C. 404), for travel within 1 year after release from 
active duty from last duty station to a home of selection, paragraph 4157-la 
authorizing mileage payments to home of record or place from which ordered to 
active duty specifically exempting members entitled to select a home under para- 
graph 4158-la for the purpose of entitlement to travel and transportation 
allowances. 


Transportation—Dependents—Military Personnel—Release From 
Active Duty—Enlistment Prior to Selection of Home 


Although a Reserve officer of the uniformed services who when involuntarily 
released to inactive duty does not select a home for the purpose of entitlement 
to the travel and transportation allowances provided by paragraph 4158-1a, 
Joint Travel Regulations, accrues no entitlement to the transportation of his 
dependents and household effects incident to that release, his subsequent enlist- 
ment in the Regular Army entitles him to the transportation of his dependents 
and household effects to his first permanent station not to exceed the distance 
from his home; however, the member not having selected a home, if he continued 
to maintain his dependents at his old duty station until his enlistment, he would 
be entitled to transportation for his dependents and household effects to his first 
permanent station from the place where located on the date of his enlistment 
not to exceed the cost from the old station, and, if not, his entitlement to trans- 
portation to his permanent station would be from the place located at the time 
of his enlistment not to exceed the cost from the place of enlistment. 
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Travel Expenses—Military Personnel—Reservists—Release From 
Active Duty—Enlistment at Other Than Last Duty Station 


A Reserve officer who incident to involuntary release to inactive duty with re- 
adjustment pay has a right under 4158—1la, Joint Travel Regulations, to select a 
home for the purpose of entitlement to transportation and travel allowances 
but who voluntarily, after a break in service, enlists at other than his last duty 
station prior to completion of travel to a selected home is not entitled to allow- 
ances for his own travel from the place of release from active duty to the place 
of enlistment, such travel having been performed for personal reasons while 
out of the service and not having been authorized incident to either his release 
from active duty or to his enlistment. 


Military Personnel—Reservists—Release From Active Duty—Se- 
lection of Home—Effect of Enlistment on Right 


A Reserve officer of the uniformed services who enlists at his own volition 
subsequent to his involuntary release from active service and before exercising 
his eligibility under paragraph 4158-la, Joint Travel Regulations, to select a 
home for the purpose of entitlement to travel and transportation allowances 
does not retain a right to select a home upon ultimate separation, paragraph 
4158-3 of the regulations providing such right having application to members 
who are recalled to active duty before selecting a home and traveling thereto; 
therefore, should the present laws and regulations remain in effect until the 
termination of the member’s enlistment, his travel and transportation rights will 
be those which accrue incident to his release from active duty as an enlisted man. 


Military Personnel—Reservists—Release From Active Duty—Se- 
lection of Home—Duty Station as Enlisted Man 


A member of the uniformed services who incident to his involuntary release to 
inactive duty as a Reserve officer does not select a home for the purpose of 
entitlement to travel and transportation allowances provided by paragraph 
4158-1la, Joint Travel Regulations, may not upon enlistment in the Regular Army 
designate his new permanent duty station as his selected home for the purpose of 
receiving allowances incident to his release as an officer, the purpose of selecting 
a home being to permit a member to return to civil life after the termination of 
an active duty status, whereas, because of the transitory nature of military 
service a post of duty cannot be a permanent home that remains unchanged 
upon change of station; therefore, the member is precluded from designating his 
permanent duty station as his selected home. 


To the Secretary of the Army, January 11, 1963: 


In letter dated October 12, 1962, the Under Secretary of the Army 
requested our decision on questions which have arisen in connection 
with the travel and transportation rights of a member of the uni- 
formed services who is involuntarily released to inactive duty with 
readjustment pay immediately following at least 8 years of con- 
tinuous active duty (with no single break therein of more than 90 
days) and who, after a break in service but prior to completion 
of travel to a home of selection, voluntarily reenters the service 
at and is assigned to a station different from the one at which he 
last previously served. The request was assigned Control No. 62-21 
by the Per Diem, Travel and Transportation Allowance Committee. 

It is stated that paragraph 4158-la, Joint Travel Regulations, 
provides that a member following release to inactive duty in these 
circumstances may select his home and receive travel allowances 
thereto, provided the travel is completed within 1 year after the 
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termination of active duty, or within a longer period if undergoing 
hospitalization or medical treatment on the date of termination of 
active duty. No provision is made as to the entitlements of a mem- 
ber who, following a break in service and before completion of travel 
to a home of selection, rejoins the service of his own volition. 

In his letter the Under Secretary describes a case of the type 
under discussion as follows: An officer member is separated at his 
permanent station in Texas. His home of record is in Pennsylvania 
and the place from which he was ordered to active duty is in Florida. 
Under the Joint Travel Regulations he is authorized to select a 
home. A month or so after he is released to inactive duty and before 
he selects a home, he enlists in the Regular Army in grade E-5 at 
a place in Alabama and is assigned to a permanent station in Georgia. 
It is stated that since paragraph 4158-la, Joint Travel Regulations, 
uses the phrase “may select his home,” the question arises whether 
a member in this category may, instead, elect mileage under the pro- 
visions of paragraph 4157-la. If so, it is considered that his house- 
hold goods shipping rights would be for determination on the basis 
of 37 Comp. Gen. 458, and that decision B-148269, dated April 9, 
1962, 41 Comp. Gen. 661, would be for application in establishing 
his entitlement to dependent travel. 

In the event we concur in these observations the Under Secre- 
tary asks whether the member would retain his rights to select a 
home upon ultimate separation as is authorized by paragraph 4158-3 
for members recalled to active duty prior to the selection of a home 
and before expiration of the time limitation. 

If the answers to the above are in the negative, he asks us whether 
a member in this situation would be entitled to mileage from his 
last permanent station to the place where he enlisted and transporta- 
tion for his dependents and household goods from such last permanent 
station to the permanent station to which he was assigned following 
enlistment, and if so, would he retain his rights to select a home upon 
ultimate separation. It is further stated in the letter that should 
the answers to the latter questions also be in the negative, it would 
appear that a member in this situation would not be entitled to 
any travel and transportation allowances unless he designated his 
permanent station in Georgia as his home of selection. 

Prior to the enactment of the act of July 12, 1960, Public Law 86-638, 
74 Stat. 471, which amended section 303 of the Career Compensa- 
tion Act of 1949, 63 Stat. 813, 37 U.S.C. 404 and 406, formerly 37 
U.S.C. 253, a Reserve officer who was released to inactive duty in 
these circumstances was not allowed to select a home for the purpose 
of travel and transportation allowances or for the transportation 
of his dependents and household effects. Instead, such travel and 
transportation allowances were payable on his election to either his 
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home of record at the time of being called to active duty or to the 
place from which called to active duty. The enactment of this legis- 
lation, however, gave such member this right of selection of a home 
for purposes of entitlement to travel and transportation allowances 
and transportation of dependents and household effects upon release 
from active duty under the specified circumstances. It is indicated 
in H, Rept. No. 1512 dated April 13, 1960, to accompany H.R. 10068, 
that the purpose of the legislation was to give to these reservists the 
right to select a home the same as was given by the act of August 11, 
1955, Ch. 806, 69 Stat. 691, 37 U.S.C. 253, to reservists upon retirement, 
it being the legislative intent to accord equal treatment in this respect 
to such reservists released with readjustment pay and Regulars 
who are discharged with severance pay following the required 
service. Regulars in such circumstances do not have the right 
to make three elections, that is, to receive allowances to the home 
of record, the place from which ordered to active duty, or 
the home of selection. See 30 Comp. Gen. 169 and decision of 
December 4, 1954, B-121353. Nor do we find anything in the 
legislative history of the act to indicate that it was intended to give 
such multiple choice to reservists. Paragraph 4158-la of the Joint 
Travel Regulations, issued pursuant to 37 U.S.C. 404, provides that 
a member who is released to inactive duty in such circumstances may 
select a home and receive travel and transportation allowances thereto 
from his last duty station provided travel is completed to the selected 
home within 1 year after termination of active duty. Paragraph 
4157-la of the regulations, providing for mileage to home of record 
or place from which ordered to active duty, specifically excepts mem- 
bers who come under paragraph 4158-1a (those entitled to select a 
home). The regulations apparently are in conformity with the legis- 
lative intent. In the absence of any evidence of a legislative intention 
to authorize payment to the home of record or place from which 
ordered to active duty when no home is selected and since the law 
authorizing payment provides that it shall be under regulations pre- 
scribed by the Secretaries concerned we find no basis to conclude 
that the member in the case presented is entitled to allowances to home 
of record or place from which ordered to active duty. In line with 
this view we held in decision of March 18, 1960, B-142029, that a 
reservist who was retired in 1957 at Fort Hamilton, New York, and 
who selected St. Louis, Missouri, as his home was not entitled to 
ship his household goods at Government expense to Racine, Wisconsin, 
his home of record, since under the law in effect at that time his 
only entitlement was to ship the goods to his home of selection. 
Therefore, the question whether a member in the category presented 
may elect mileage under the provisions of paragraph 4157-la, Joint 
Travel Regulations, is answered in the negative. See, generally, 
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B-130044, July 17, 1961; 40 Comp. Gen. 375. Compare 36 Comp. Gen. 
781. 

The Under Secretary refers to our decisions in 37 Comp. Gen. 458, 
and B-148269, April 9, 1962, 41 Comp. Gen. 661, in connection with 
such member’s entitlement to transportation of his dependents and 
shipment of his household effects. In our decision of January 3, 1958, 
37 Comp. Gen 458, we considered the household goods shipping rights 
of an officer who after separation from the service reenlisted as a 
master sergeant. We concluded that since the member was entitled to 
ship his authorized weight allowance to his home of record the regula- 
tions did not require that he forfeit such right by his reentry into 
the service and therefore in addition to his weight allowance as an 
enlisted man he was authorized to ship his additional authorized weight 
allowance as an officer from the place the effects were located to his 
new station not to exceed the cost of shipping the additional effects 
to his home of record. Also, in our decision of April 9, 1962, 
B-148269, 41 Comp. Gen. 661, we considered the situation of a member 
who was discharged in the United States after his return from overseas 
and who reenlisted in the service without performing travel to home of 
record or place from which ordered to active duty. In that situation, 
we concluded that since the member would have been entitled to reim- 
bursement for his dependents’ travel to his home of record incident 
to his discharge from the service, which is authorized on the same 
basis as in case of a permanent change of station, the member was en- 
titled incident to his reenlistment to reimbursement for transporta- 
tion of dependents from the point of debarkation from his overseas 
station, to the place where they traveled, not to exceed reimbursement 
for the cost of travel from the point of debarkation to the new duty 
station. Reimbursement on such basis did not exceed the cost to home 
of record. 

Since mileage to home of record is payable without actual travel 
thereto by the member, and transportation of dependents and house- 
hold effects may be to some other point, we have recognized such travel 
and transportation rights as having continued when the member reen- 
lists following a short break in service and moves to the new station 
without returning to the home of record. No entitlement to travel and 
transportation rights to home of selection accrue, however, unless the 
member actually travels thereto for the purpose of establishing a 
residence. Therefore, in answer to the question concerning the mem- 
ber’s entitlement to transportation of his dependents and shipment of 
his household effects, it appears that since no home was selected during 
the period that the member was out of the service, he is not entitled 
to transportation of his dependents and shipment of his household 
effects incident to his release from active duty. 
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Upon his enlistment a member otherwise eligible is entitled to 
transportation for his dependents and household effects to his first 
permanent station not to exceed the distance from his home. While 
the member in question did not select a home, if he continued to main- 
tain his dependents at his old station in Texas until his enlistment, he 
would be entitled to transportation for his dependents and household 
effects to his first permanent station from the place where located on 
the date of his enlistment not to exceed the cost from his old station. 
If, however, the member’s dependents were no longer at his old station 
in Texas at the time of his enlistment, he would be entitled to trans- 
portation for his dependents and household effects to his permanent 
station from the place where located on that date not to exceed the 
cost from the place of enlistment. 

The member would not be entitled to allowances for his own travel 
from the place of release from active duty to the place of enlistment 
since such travel was performed for personal reasons while out of the 
service and was not authorized incident to either his release from 
active duty or to his enlistment. 

Concerning the question whether the member retains his right to 
select his home upon ultimate separation, paragraph 4158-3 of the 
regulations provides that a member who is otherwise eligible to select 
a home under that paragraph and who is recalled to active duty before 
selecting a home and traveling thereto may, upon termination of active 
duty under honorable conditions, select a home and receive travel 
allowances thereto. In the case of a member, however, who is eligible 
to select a home, but who voluntarily reenters the service before 
selecting his home and traveling thereto, the regulations contain no 
provision which would save to him such right upon his subsequent re- 
lease from active duty. Therefore, if the present laws and regulations 
continue in effect until the termination of the member’s enlistment, his 
travel and transportation rights will be those which accrue incident 
to his release from active duty as an enlisted man. 

Concerning the question whether the member may designate his 
duty station in Georgia as his selected home, it was stated in 1 Comp. 
Gen. 363, 364, as follows: 

The word “home” as used in an order of retirement means the place which 
the retired officer selects to return to civil life from his military life and where 
he expects to dwell while in civil life and to which he has the intention of 
going when retired and to which he does actually go. * * * 

Also, because of the transitory nature of military service, the station 
or post of duty to which a member is ordered is not regarded as his 
permanent home and, hence, a member’s home or domicile is. not 
changed incident to a change of stations. Since the purpose of per- 
mitting a member to select a home is to return to civil life after ter- 
mination of his active military status, there would be no authority 
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after the member had reenlisted and while serving on active duty to 
designate the permanent station, to which he is ordered for the per- 
formance of military duty and not for any purpose of establishing 
his home as a civilian, as his selected home for the purpose of receiving 
allowances thereto incident to his release as an officer. 

The questions presented are answered accordingly. 


[ B-150466 J 


Agriculture Department—Forest Service—Services on Other Than 
Federal Lands—Payment 


Although advance deposits of estimated costs are required from public and 
private agencies to cover the cooperative work authorized under 16 U.S.C. 572 
to be performed by the Forest Service at the expense of interested parties, in 
view of the fact that by written agreement provision may be made for emergency 
work to be paid from Forest Service appropriations on a reimbursable basis, 
payment for other than emergency work may be made in arrears, for whether paid 
for in advance or on a reimbursable basis, the work would be “at the expense 
of interested parties”; therefore, the legislative history not indicating an intent 
to preclude the use of appropriations on a reimbursable basis for other than 
emergency work, the Forest Service may perform cooperative services pursuant 
to 16 U.S.C. 572 on a reimbursable basis when considered advantageous to the 
Government, and when recovery of costs, including bond procedures, is assured. 


Agriculture Department—Forest Service—Services on Other Than 
Federal Lands—Payment 


Under 15 U.S.C. 572, which authorizes the performance of cooperative work by 
the Forest Service and deposit of moneys advanced to cover the estimated cost 
of the work to a special fund, amounts collected on the basis of estimated ad- 
vanced billings may not be credited to Forest Service appropriations prior to 
performance of the work, and such amounts which represent advance deposits 
are for credit to the special fund. 


To the Secretary of Agriculture, January 14, 1963: 


Your letter of December 13, 1962, concerns the performance of co- 
operative work by the Forest Service with funds provided by non- 
Federal sources. 

You state that for the past 12 years a substantial amount of co- 
operative work has been done under authority of an_ amendment 
contained in section 5 of the act of April 24, 1950, 64 Stat. 82 (16 

J.S.C. 572). This section reads as follows: 


Sec. 5. That Section 1 of the Act of March 3, 1925 (43 Stat. 1132; 16 U.S.C. 
572), is hereby amended to read as follows: 

“Seo. 1. (a) The Secretary of Agriculture is authorized, where the public 
interest justifies, to cooperate with or assist public and private agencies, orga- 
nizations, institutions, and persons in performing work on land in State, county, 
municipal, or private ownership, situated within or near a national forest, for 
which the administering agency, owner, or other interested party deposits in 
one or more payments a sufficient sum to cover the total estimated cost of the 
work to be done for the benefit of the depositor, for administration, protection, 
improvement, reforestation, and such other kinds of work as the Forest Service 
is authorized to do on lands of the United States: Provided, That the United 
States shall not be liable to the depositor or landowner for any damage incident 
to the performance of such work. 

“(b) Cooperation and assistance on the same basis as that authorized in sub- 
section (a) is authorized also in the performance of any such kinds of work in 
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connection with the occupancy or use of the national forests or other lands ad- 
ministered by the Forest Service. 

“(c) Moneys deposited under this section shall be covered into the Treasury 
and shall constitute a special fund, which is hereby made available until ex- 
pended for payment of the cost of work performed by the Forest Service and 
for refunds to depositors of amounts deposited by them in excess of their share 
of said cost: Provided, That when deposits are received for a number of similar 
types of work on adjacent or overlapping areas, or on areas which in the ag- 
gregate are determined to cover a single work unit, they may be expended on 
such combined areas for the purposes for which deposited, in which event refunds 
to the depositors of the total amount of the excess deposits involved will be 
made on a proportionate basis: Provided further, That when so provided by 
written agreement payment for work undertaken pursuant to this section may 
be made from any Forest Service appropriation available for similar types of 
work, and reimbursement received from said agencies, organizations, institutions, 
or persons covering their proportionate share of the cost and the funds received 
as reimbursement shall be deposited to the credit of the Forest Service appro- 
priation from which initially paid or to appropriations or similar purposes cur- 
rently available at the time of deposit: Provided further, That when by the terms 
of a written agreement either party thereto furnishes materials, supplies, equip- 
ment, or services for fire emergencies in excess of its proportionate share, ad- 
justment may be made by reimbursement or by replacement in kind of supplies, 
materials, and equipment consumed or destroyed in excess of the furnishing 
party’s proportionate share.” [Italics supplied. ] 


You advise that Forest Service policy has been to require advance 
deposits in amounts sufficient to cover the cost of the work being per- 
formed. You state that when such work was to be performed at the 
request of a national forest user, such as a timber purchaser, the ad- 
vance payment policy was compatible with the requirement that 
timber to be cut was to be paid for in advance of cutting. However, 
you state that recent changes in payment methods permit payment 


after the timber has been cut when the payment to the Government 
is guaranteed by payment bond or other acceptable surety. You ex- 
plain that provisions for arrears payments for timber values on the 
one hand and advance deposits for cooperative work pertaining to 
the same timber sale operation on the other have created administrative 
problems. 

You state that the Forest Service desires to permit payment in 
arrears for work performed for cooperators in instances where:(1) it 
has been administratively determined to be advantageous to the Gov- 
ernment; and (2) necessary precautions have been taken to insure 
the recovery of all costs involved, including payment bond procedures. 
The expenses would be paid initially from appropriations available 
for similar types of work and would be repaid to such appropriations 
as authorized in the second proviso of subsection (c) quoted above. 
You state that although the wording of this proviso apparently pro- 
vides broad authority for making expenditures from Forest Service 
appropriations and for reimbursement to the United States under 
certain conditions, the illustrations of its applicability given in the 
legislative history of H. Rept. No. 1189 and S. Rept. No. 1069, 81st 
Congress, are more limited. You quote the following from the cited 
reports : 
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(c) The need for the authority conferred by the second proviso of subsection 
(c) will not arise often but when it does the Forest Service will be in a position 
to aid in meeting a local emergency, pursuant to the terms of a written agree- 
ment. To illustrate, in an isolated community, the county snow plow, com- 
monly used for keeping open the road to the local school, breaks down. The 
Forest Service has in the vicinity a tractor with bulldozer attachment, used 
for constructing and maintaining minor forest roads tributary to the community. 

When other suitable equipment is not available, the county may request the 
assistance of the Forest Service in keeping the road open until its own snow 
plow is repaired. In such instances the Forest Service appropriation could be 
reimbursed by the local public agency or person for whom the service was 
performed. 

Another example of such a local emergency is where a contractor moving 
through the national forest en route to a construction job damages a Forest 
Service telephone line and completely disrupts telephone service when units of 
heavy equipment accidentally slide off the road. The contractor is anxious to 
get his equipment to the site of this construction job as soon as possible. On the 
other hand, service over the telephone line is essential to meet Forest Service 
and general public needs. Where Forest Service employees are the only ones 
immediately available and qualified to restore the line it obviously is in the 
interest of all concerned for the Forest Service to enter into an agreement to 
make the necessary repairs and allow the contractor to reimburse it for the 
expenditure incurred. [Italics supplied.] 


You state that the situations for which it would now be desirable to 
permit payment in arrears do not involve occasional emergencies, but 
rather a continuing procedure for settlement in arrears for work in 
order to provide significant administrative advantages and to place 
the procedures used by the Forest Service on a basis comparable to 
those in private business. You explain that when timber sale pay- 
ments are made in arrears under payment bond procedures, additional 
frequent advance billings for deposit for work to be done by the Forest 
Service are administratively undesirable to both the Forest Service 
and the purchaser because of the increased record keeping and expense 
involved. 

It is stated in your letter that an example of a current situation to 
which the authority might be applied is in connection with adminis- 
tration of a timber sale where the purchaser has elected to pay the 
Forest Service for performing work for which the purchaser is re- 
sponsible under the contract terms. You explain that generally such 
a case involves two types of services and procedures as follows— 
quoting from your letter : 

(1) Work necessary to protect the logged-over area from soil erosion and 
to perform the maintenance of Forest Service roads necessitated by the pur- 
chaser’s use in the logging operations. For each type of work, the total esti- 
mated cost is determined by applying known unit costs to units of work needed 
based on experience. The total estimated cost is then converted to a rate per- 
thousand board feet of timber covered by the contract. Under the proposed ar- 
arears payment basis the purchaser would generally be billed monthly at a rate 
per thousand board feet for timber reported cut, irrespective of whether the 
work involved had or had not been accomplished. In some instances the billing 
may be made in lump sum amounts based on cost of work performed. In either 
case deposits would be credited to the Forest Service appropriations to which 
expenditures for accomplishing the work were or would be charged. 

(2) Scaling services, as required by the terms of timber sales contracts, and 
special scaling reports requested by the operator in addition to those required 


by the Forest Service. Amounts charged to the operator for extra scaling serv- 
ices performed are determined by actual costs, fixed unit rates per thousand 
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board feet of timber which are set on the basis of estimated costs, or a combina- 
tion of the two cost determination methods. 


Under present procedures the costs of doing this work are initially charged to 
the Forest Service appropriation for scaling and transferred to the purchaser’s 
advance deposit account each pay period (bi-weekly) based on reports of actual 
work performed or volumes of timber involved or both, The proposal is to 
permit arrears payment instead of advance deposits and to deposit amounts 
collected to the appropriations charged. 

You state that scaling services are generally performed under the 
authority of section 5 of the act of April 24, 1950, since it also pro- 
vides authority for related cooperative work for users of the national 
forests and all such work can be treated as under one authority. You 
explain that section 210, act of September 21, 1944, 58 Stat. 737 (16 
U.S.C. 572a), quoted below, specifically authorizes the Forest Service 
to provide special scaling services on a cooperative basis. 

The Forest Service may accept money from timber purchasers for deposit into 
the Treasury in the trust account, “Forest Service cooperative fund,” which 
moneys are hereby made available for scaling services requested by purchasers 
in addition to those required by the Forest Service, and for refunds of amounts 
deposited in excess of the cost of such work. 

Our decision is requested whether the proposed procedures are 
authorized by the provisions of the act of April 24, 1950. 

The purpose of the act of April 24, 1950, was to permit the Forest 
Service to carry out more efficiently and more effectively the functions 
and duties imposed on it by Congress. See page 1 of H. Rept. No. 
1189 and S. Rept. No. 1069, 81st Congress, 1st session. The primary 
purpose of section 5 of the same act was to broaden the authority of 
section 1 of the act of March 3, 1925, to permit performance of 
various kinds of work by the Forest Service, at the expense of in- 
terested parties, on national forest and related lands. See page 5 
of the same reports. In light of what is stated in your letter the 
proposed procedures would appear to permit the Forest Service to 
carry out its functions and duties more efficiently and more effectively ; 
and whether the work involved is paid for in advance or on a reim- 
bursable basis it would be “at the expense of interested parties.” 

Also, the language used in the proviso in question is very broad 
and provides for rendering services on a reimbursable basis where it 
is so provided by written agreement. The legislative history of section 
5 discloses that the Senate Committee on Agriculture and Forestry 
and the House Committee on Agriculture were of the opinion that the 
need for the authority conferred by the proviso would not arise often 
but that when the need arose the Forest Service would be in a position 
to aid in meeting a local emergency pursuant to the terms of a written 
agreement. In other words, it appears that the proviso was inserted 
in subsection (3) of section 5 to enable the Forest Service to render 
the services authorized by section 5 on a reimbursable basis in situa- 
tions involving a local emergency. However, we found nothing in the 
legislative history which would indicate that the Committee intended 
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to preclude the use of the authority contained in the proviso in situa- 
tions not involving emergencies, when it is determined by the Forest 
Service that the use of such authority in other instances would be 
advantageous to the Government. 

In view of the foregoing we would have no legal objection to the 
Forest Service rendering the services authorized by section 5 on a 
reimbursable basis pursuant to the broad authority contained in the 
second proviso of subsection (c) of that section, in instances where 
(1) it has been administratively determined to be advantageous to the 
Government and (2) necessary precautions have been taken to insure 
the recovery of all costs involved, including payment bond procedures. 

We find no basis, however, for crediting amounts collected on tho 
basis of estimated billings to the appropriations prior to performance 
of the work as indicated in the first type of work set out on page 4 of 
your letter. Such amounts represent advance deposits and should be 
credited to the fund. There thus would be some advantages to credit- 
ing all collections initially to the fund. 

Since the second proviso of section 5(c), 16 U.S.C. 572(c), however, 
would thus be used in situations other than the emergencies con- 
templated by the Congress at the time of its enactment, we suggest that 
the appropriate Congressional committees be so informed. 


[ B-150394 J 


Compensation—Downgrading—Saved Compensation— Increases 
on Saved Salary 


A grade GS-2 employee who on October 13, 1962, the day before the effective 
date of the Federal Salary Reform Act, the 1962 amendments to the Classifica- 
tion Act of 1949, was in receipt of the seventh scheduled rate of grade GS-3, 
a saved rate of compensation granted under the act of June 18, 1956, section 
507(b) of the Classification Act (5 U.S.C. 1107(b)) when the employee was 
reduced in grade from GS-3 to GS-2, an act also authorizing the saving to the 
employee of increases provided by law in the saved rate of basic compensation, 
is entitled in the initial pay adjustment provided by the Federal Salary Reform 
Act to be advanced to step 8 of GS-3 under section 602(b)(1) of the act (5 
U.S.C. 1113 note), the saved rate of compensation being based upon the seventh 


scheduled rate of GS-3, section 602(b)(1) providing for advancement of a 
seventh scheduled rate below the grade of GS-4 to step 8 applies. 


Compensation— Downgrading—Saved Compensation—Increases 
on Saved Salary 


An employee whose seventh scheduled step of GS-4 was saved under the act 
of June 18, 1956, section 507(a) of the Classification Act of 1949 (5 U.S.C. 
1107(a)) upon reduction to grade GS-2 and subsequent promotion to GS-3, 
and who was in receipt of such saved basic rate of compensation on October 13, 
1962, the day before the effective date of the Federal Salary Reform Act, the 
1962 amendments to the Classification Act of 1949, is entitled in accordance 
with the 1956 act saving to the employee the increases provided by law in the 
saved rate of basic compensation to an initial pay adjustment under section 


602(b)(3) of the Federal Salary Reform Act and the employee’s saved GS-4 


salary may be increased to the new scheduled rate provided for step 7, grade 
GS-4. 
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Compensation—Periodic Step-Increases—Service Credits—Effect 


of Federal Salary Reform Act of 1962 


An employee who upon promotion to grade GS-4 retained the top longevity step 
rate of compensation of the GS-3 grade to which advanced in July 1961, a rate 
of compensation in the grade GS-4 between the top scheduled rate and the first 
longevity rate, and who on the effective date of the Federal Salary Reform Act, 
the 1962 amendments to the Classification Act of 1949, is given step 8 of GS-4 
under the initial adjustment provision of section 602(b)(8), which increase 
was not equivalent to a within-grade increase, is entitled in determining credit- 
able service performed prior to the effective date of the act, pursuant to section 
602(b) (10), to begin the 156-calendar week waiting period prescribed by section 
603, which relates to step-increases, from the date of the last equivalent in- 
crease, July 1961. 


To the Chairman, United States Civil Service Commission, Janu- 


ary 16, 1963: 


Your letter of November 29, 1962, presents for our consideration 
two questions concerning initial pay adjustments under the Federal 
Salary Reform Act of 1962, 76 Stat. 841, 5 U.S.C. 1171 note, for em- 
ployees receiving retained rates. 

The two questions read as follows: 


1. An employee was reduced in grade from GS-3 ($3,685, the top scheduled 
rate of GS-3) to GS-2 ($3,470, the top scheduled rate of GS-2) on December 4, 
1955. She was retroactively granted salary retention benefits under the Salary 
Retention Act of 1956 and her salary was adjusted upward to her previous rate 
of $3,685. Successive pay increases brought her salary to $4,390 on October 13, 
1962, still based on the top scheduled step of GS-3. 

Section 507(b) of the Classification Act provides that such an employee shall 
continue to receive the rate of basic compensation to which he was entitled prior 
to the demotion, “including each increase provided by law in such rate of basic 
compensation”, Are we correct in the conclusion that section 602(b) (1) of the 
Federal Salary Reform Act should be applied to this employee’s rate as a GS-3 
rate, so that her retained rate would become $4,580? 

The possible alternative suggested is to apply section 602(b) (8) and 602(b) (2), 
treating the rate of $4,390 as between the second and third longevity rates 
of GS-2, so that the adjusted rate would be $4,610. 

2. An employee was reduced in grade from GS-4 to GS-2 on November 17, 
1957. She was granted salary retention benefits under the Salary Retention Act 
of 1956 and retained her salary of $3,685 (the top scheduled step of GS-4). 
On November 1, 1959 she was promoted from GS-2 to GS-3, still retaining the 
top scheduled rate of GS-4. Successive salary increases brought her salary 
to $4,670 by October 13, 1962. 

Section 507(a) of the Classification Act has the same language with respect 
to employees demoted after June 17, 1956, as section 507(b) has with respect 
to employees demoted in the period from July 1, 1954 through June 17, 1956. Are 
we correct in the conclusion that the retained rate should be treated as a GS-4 
rate and section 602(b) (3) of the Federal Salary Reform Act applied, making 


the rate as of October 14 $4,950? ; 
The possible alternative suggested is to apply section 602(b) (8) and 602(b) (2), 
treating the rate of $4,670 as between the second and third longevity rates 
of GS-3, so that the adjusted rate would be $4,955. 
Section 507(b) of the Classification Act of 1949, 5 U.S.C. 1107(b), 


as added by the act of June 18, 1956, Public Law 594, 70 Stat. 291, 
reads, in pertinent part, as follows: 


Each * * * employee subject to this Act— 
ploy 
~ * * ” * - * 


shall be granted * * * the rate of basic compensation to which he was entitled 
immediately prior to such reclassification of his position * * * including any 
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increases in such rate of basic compensation provided by law at any time while 
such * * * employee isin such position * * *, 

The employee in question 1 was reduced from grade GS-3 to GS-2 
on December 4, 1955, and administratively was granted saved salary 
under Public Law 594, which saved salary on October 13, 1962, the 
day before the Federal Salary Reform Act of 1962 became effective, 


was $4,390. That rate is based upon the highest scheduled rate of 
grade GS-3 at the time. Section 602(b) (1) of the Classification Act 
Amendments of 1962 which is Title II of the Federal Salary Reform 
Act of 1962, 76 Stat. 844, 5 U.S.C. 1113 note, reads, in pertinent part, 
as follows: 

If the * * * employee is receiving basic compensation immediately prior to 
the first day of the first pay period which begins on or after the date of enact- 
ment of this Act at the * * * seventh scheduled rate * * * of a grade below 
grade 4 of the General Schedule of the Classification Act of 1949, as amended, he 
shall be advanced as follows: Employees in step 1 to step 2 of the new schedule; 
¢ ¢ * step7tostep8 * * *. 

We are of the opinion that under section 602(b) (1), above, the 
employee in question 1 whose saved rate of basic compensation was 
based upon the seventh scheduled rate of GS-3 is entitled to be ad- 
vanced in accordance with Public Law 594 to the salary rate of $4,580, 
step 8, GS-3. Question 1 is answered accordingly. See 38 Comp. 
Gen. 216. 

The employee in question 2 was reduced from grade GS-4 to GS-2 
on November 17, 1957, and administratively granted saved salary 
under section 507(a) of the Classification Act of 1949, as added by 
the act of June 18, 1956, Public Law 594, 70 Stat. 291, 5 U.S.C. 1107 (a), 
since that provision covers such transactions occurring after June 17, 
1956. From the facts submitted it would appear that Public Law 
85-737, enacted August 23, 1958, 5 U.S.C. 1107, amending the fore- 
going sections of Public Law 594, has no application to this matter. 
This employee’s salary on October 13, 1962, the day before the Classi- 
fication Act Amendments of 1962 became effective, represented saved 
salary, i.e., grade GS-4, $4,670. That rate is based upon the highest 
scheduled rate of the grade from which reduced November 17, 1957. 
Under the Federal Salary Reform Act of 1962 the saved salary here 
involved, seventh step, GS-4, $4,670, a scheduled rate, became $4,950, 
the new scheduled rate, grade GS-4, and in view of the language 
in section 507 (a), i.e., “including any increases in such rate of basic 
compensation provided by law at any time while such * * * employee 
is in such position,” the employee is entitled in accordance with Public 
Law 594 to have her saved GS-4 salary increased under section 
602(b) (3), 5 U.S.C. 1113 note, to the new scheduled rate of step 7, 
grade GS-4, $4,950. That question is answered accordingly. 

Your letter presents another question not concerned with retained 
rates. It reads as follows: 
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8. Another question we are asked to present concerns the crediting of past 
service toward a within-grade increase under the Federal Salary Reform Act. 
An employee was advanced to the top longevity step of GS-3, $4,705, in July, 1961. 
In March 1962, she was promoted to GS-4, and continued to receive the rate 
of $4,705, which was between the top scheduled rate and the first longevity rate 
of GS-4. On the effective date of the Salary Reform Act she went to step 8 of 
GS-4 under the initial adjustment provision of section 602(b)(8). This in- 
crease was not, of course, equivalent to a within-grade increase. 


Under section 602(b) (10), does the three-year waiting period toward step 9 
begin in July, 1961, the date of the last equivalent increase? 


Section 602(b) (10), 76 Stat. 845, 5 U.S.C. 1113 note, reads as follows: 


Service of officers and employees performed immediately preceding the first 

day of the first pay period which begins on or after the date of enactment of 
this Act, in the grade of the General Schedule in which their respective positions 
were placed on such day, shall be counted toward not to exceed one step ‘n- 
crease under the time in grade provisions of subsection (a) of section 701 of 
the Classification Act of 1949 as amended by this Act. 
In determining creditable service thereunder, our opinion is that the 
employee in this case is entitled to begin the 156-calendar week waiting 
period prescribed by section 603 of the Federal Salary Reform Act of 
1962, 76 Stat. 847, amending section 701, Title VII of the Classifica- 
tion Act of 1949, as amended (5 U.S.C. 1121-1125), relating to step- 
increases, from the date of the last equivalent increase, i.e., July, 1961. 
22 Comp. Gen. 151, 336; 27 id. 278. Cf. 42 Comp. Gen. 249. Question 
3 is answered accordingly. 


[ B-150425 J 
Contracts—Mistakes—Subitems 


Under an invitation for bids on an item consisting of 52 subilems, prices to be 
quoted both in the aggregate and on an individual subitem basis, the low aggre- 
gate bidder who after award alleges a mistake in his bid on two subitems may 
not be relieved from his obligation under the contract, the rule that a contract- 
ing officer is under no duty to compare bid prices on individual items where 
award is to be made in the aggregate equally applying to subitems. 


Bids—Competitive System—Equal Bidding Basis for All 


A provision in an invitation for bids which permits bidders who are unable to 
furnish the items specified, or who consider other items appropriate, to bid 
on items that differ from those required by the invitation contravenes the funda- 
mental principle of public bidding that all bidders must bid on the same thing 
and, therefore, the provision should be deleted from future invitations. 


To the Secretary of Health, Education, and Welfare, January 16, 
1963: 


Reference is made to a letter dated December 6, 1962, with enclo- 
sures, from Mr. Kelly T. McCracken, Acting Chief, Procurement 
and Supply Management Branch, requesting our decision as to the 
action to be taken by your Department concerning a mistake in bid 
alleged by the A. Y. McDonald Manufacturing Company, Sioux City, 
Towa, after the award of contract No. PH80-63-34, dated August 20, 
1962. 
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The record shows that by Invitation for Bids No. 888-8-9-62, dated 
July 9, 1962, the Indian Health Area Office, United States Public 
Health Service, Aberdeen, South Dakota, requested bids—to be 
opened at 2:00 p.m. on August 9, 1962—for the furnishing of certain 
miscellaneous items. The mistake in bid in this case is alleged only 
with respect to subitems 1 and 2 under Item VIII of the Invitation 
which called for bids on “1 lot” consisting of 52 subitems of miscel- 
laneous cast iron plumbing fittings. While the Invitation asked for 
an aggregate price for the lot, it also asked for prices on each subitem. 
It was stated in the letter of December 6, 1962, that through three 
amendments to the Invitation, nomenclatures were modified for sub- 
items 23, 24, and 25; that subitems 21 and 22 were deleted, and that 
consequently bids were submitted on 50 subitems. 

Paragraph No. 3 of the Special Conditions of the Invitation pro- 
vided as follows: 

38. AWARDS. The Government reserves the right to make award on an 
item-by-item, group of items, or in the aggregate, whichever is to the best 
interest of the Government. The Government also reserves the right to reject 
any or all bids received. 

As required by the quoted provisions of Paragraph 3 of the Special 
Conditions, the bids for Item VIII were evaluated on the basis of the 
total price for the lot and award was made to the A. Y. McDonald 
Manufacturing Company—the lowest responsible bidder—at its bid 
price of $3,161.53 for the lot. 

The Contracting Officer reported that the mistake in bid was first 
alleged by the contractor in a telephone call made following the receipt 
of notice of award. By letter of September 13, 1962—almost a month 
after the award—the contractor formally alleged a mistake in bid, 
and enclosed considerable data in support of the alleged error. 

As previously pointed out, the Invitation for Bids asked for prices 
for each subitem and also for an aggregate price for the lot as one 
item. However, Paragraph 3 of the Special Conditions indicated that 
award would not be made for less than a single item and clearly au- 
thorized award to the McDonald Company at its aggregate bid price 
of $3,161.53 for the lot as Item No. VIII. While exceptions have 
been made in certain circumstances not here present, it is the general 
rule that a Contracting Officer is not under a duty to compare bid 
prices on individual items where award is to be made in the aggregate. 
17 Comp. Gen. 534. This rule is equally applicable to subitems and 
is particularly true in cases such as the instant one where there are a 
considerable number of subitems and the aggregate prices for the 
whole item are close to each other. 

The record in this case indicates that the acceptance of the bid of 
McDonald Company, was in good faith, no error having been noticed 
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or alleged until after award. Consequently, it must be held that such 
action consummated a valid and binding contract. See United States 
v. Purcell Envelope Company, 249 U.S. 313, and American Smelting 
and Refining Company v. United States, 259 U.S. 75. 

Furthermore, the responsibility for the preparation of the bid sub- 
mitted in this case was upon the bidder. See Frazier-Davis Construe- 
tion Company v. United States, 100 Ct. Cl. 129, 163. If, as appears 
from the record in this case, the contractor inadvertently used the 
wrong figure for its bid price, such error was due solely to its own neg- 
ligence or oversight. Any error that was made in the bid was uni- 
lateral—not mutual—and, therefore, the contractor is not entitled to 
be relieved from its obligation under the contract. See Ogden and 
Dougherty v. United States, 102 Ct. Cl. 249, and Saligman, et al. v. 
United States, 56 F. Supp. 505, 507. 

Attention is also invited to the opinion rendered December 5, 1962, 
by the Court of Claims in the case of Allied Contractors, Inc. v. United 
States, 129 Ct. Cl. 400. In that case the Invitation for Bids pro- 
vided that the work involved would “be awarded as a whole to one 
bidder.” There was a great discrepancy between the plaintiff’s bid 
and the other bids on one item. However, the court found that the 
variance was not such as to put the Contracting Officer on notice of 
error since his attention was directed primarily to the overall bid, 
and since on such basis the plaintiff’s bid was in line with others, 
there was nothing to make the Contracting Officer suspect a mistake 
had been made and the plaintiffs petition was dismissed. 

In addition to what has been hereinbefore set forth, we consider it 
necessary to comment upon the language appearing in Paragraph 4 
of the Supply Special Conditions: 


4. ALTERNATH ITEMS. If unable to supply items exactly as specified in the 


schedule or if considered appropriate, proposals may be submitted for alternate 
or substitute items CLEARLY INDICATED AS SUCH. ANY DEVIATION 


FROM ITEM REQUESTED MUST BE ADEQUATELY DESCRIBED. Such 
——— will be considered whenever deemed appropriate by the Contracting 

The quoted paragraph permits bidders, in the event they are unable 
to supply items exactly as specified in the schedule or even if they 
merely consider other items appropriate, to bid on different items. 
One of the fundamental principles of public competitive bidding is 
that all bidders must bid on the same thing. The paragraph in ques- 
tion directly contravenes this principle and should be deleted from 
future invitations. 

In response to the informal request of Mr. McCracken the enclo- 
sures to the letter of December 6, 1962, are returned herewith. 


722-809 O-64—27 
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[ B-140003 J 


Housing—Government-Furnished Quarters—Rent Free—Status as 
Compensation 

Employees who receive compensation pursant to the Classification Act of 1949, 
and are furnished Government quarters, heat and light and related services, 
without charge pursuant to a law which authorizes the furnishing of free 
services but does not expressly provide that the allowances in kind are in 
addition to the cash salary for the position, come within the requirement in 
the proviso in section 3 of the act of March 5, 1928, 5 U.S.C. 75a, that the 
reasonable value of free quarters and related services be considered as part 
of the compensation in fixing the salary rate of the position; therefore, the 
compensation of such employees must be reduced by the reasonable value of 
the Government quarters furnished so that the total amount of cash compensa- 
tion and the value of the allowances in kind does not exceed the Classification 
Act rate of compensation fixed for the position. 


Military Academy—lInstructors—Quarters, Rent Free—Status as 
Compensation 

Civilian instructors at the United States Military Academy who receive com- 
pensation pursuant to the Classification Act of. 1949 and are furnished public 
quarters without charge under 10 U.S.C. 4339, which entitles the employees to 
utilize free quarters but does not expressly provide that the allowances in kind 
are to be considered in addition to the cash salary for the positions, are required 
in accordance with the proviso in section 3 of the act of March 5, 1928, 5 
U.S.C. 75a, to have their compensation reduced by the reasonable value of a 
Government furnished quarters so that the total amount—cash compensation 
and value of allowances furnished in kind—does not exceed the rate of com- 
pensation fixed for the position under the Classification Act. 


To the Secretary of the Army, January 17, 1963: 


On November 30, 1962, your Under Secretary of the Army re- 
quested our decision concerning the propriety of furnishing quarters 
without charge, and fuel and light in connection therewith, to the 
organist and choirmaster, and certain civilian instructors at the United 
States Military Academy, all of whom are understood to be com- 
pensated under the Classification Act of 1949, 5 U.S.C. 1112. 

The provision of law in question, 10 U.S.C. 4339, is as follows: 


(a) The organist and choirmaster of the Academy is entitled to public 
quarters when they are available, and to fuel and light when he occupies public 
quarters. 

(b) The civilian instructors in the departments of foreign languages and 
tactics are entitled to public quarters and fuel and light therefor. 

The Under Secretary says that Congress, when it originally author- 
ized such civikan officials to utilize public quarters and receive related 
services (fuel and light) without charge, it “did so in appropriation 
acts which also specified the salaries of the employees in question.” 
He says also that an examination of the hearings on the War Depart- 
ment Appropriation Bill, 1926, discloses that the House Subcommit- 
tee, Committee on Appropriations, was specifically advised that free 
quarters were being furnished certain civilians at the Academy in 
addition to their salaries. See pages 500-502 of those hearings. He 
says also that section 3 of the act of March 5, 1928, 5 U.S.C. 75a, 
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pertaining to the furnishing of free quarters and related services to 
civilians and deducting the reasonable value thereof from their com- 
pensation has no application when the furnishing of such quarters 
and related services is expressly authorized by law as is true in the 
case of the civilian employees involved in the submission. 

Section 3 of the act of March 5, 1928, is as follows: 

The head of an executive department or independent establishment, where, in 
his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations of the character 
used before March 5, 1928, for such purposes are hereby made available there- 
for; Provided, That the reasonable value of such allowances shall be determined 
and considered as part of the compensation in fixing the salary rate of such 
civilians, 

We have construed the proviso to the quoted statutory provision as 
applying to all classes of civilian employees entitled by law or regula- 
tion to allowances in kind (including quarters, heat, light, etc.) from 
the Government irrespective of the act under which their salaries are 
paid or the branch of the service in which employed. Under the terms 
of the proviso the reasonable value of the allowances furnished in 
kind shall be determined and considered as a part of the compensation 
whenever and wherever such allowances in kind are furnished to civil- 
ianemployees. See 8 Comp. Gen. 628; 9 id. 528. 

In our decision of June 27, 1941, B-17182, to Major E. J. Bean, 
F.D., U.S. Army, West Point, New York, through Chief of Finance, 
we considered the question of the allowance of credit for excessive 
payments of compensation to two foreign civilian employees engaged 
in the instruction of modern languages at the United States Military 
Academy. Those employees had been furnished quarters valued in an 
amount which when added to their civilian compensation caused the 
total amount to exceed the salary rate applicable to the positions they 
held by $60 per annum. While under the circumstances in that case 
we directed allowance of credit for the questioned payments, we em- 
phasized that such action applied solely to the individual cases in 
question. It is specifically stated in such decision that “This action 
is not to be understood as disturbing the general rule that the admin- 
istratively determined value of allowances authorized to be furnished 
by a provision of law which does not expressly provide that the 
allowances are in addition to the cash salary paid, as well as under 
administrative regulations, must be included in determining the salary 
rate of the positions. See the decision of June 3, 1929, 8 Comp. Gen. 
628, wherein it was held as follows: 

The total salary rate fixed for all employees entitled by law or regulation to 
allowances in kind must include the amount of cash to be paid and the full 
amount of the determined value of allowances furnished in kind, the cash only 
to be charged to the salary appropriation, and any item of cost connected with 
the property to be charged to appropriations specifically provided for that 


purpose, no adjustments between the appropriations being authorized or required. 
[Italics supplied. ] 
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While we have given full consideration to the views set forth in your 
Assistant Secretary’s letter concerning the application of section 3 
of the act of March 5, 1928, to the cases in question, those views are 
substantially the same as those advanced by Major Bean which we 
considered at the time of our decision of June 27, 1941. We see no 
appropriate basis for reversing the position taken in the decision of 
June 27, 1941, at this time. Accordingly, we now hold that the 
proviso appearing in section 3 of the act of March 5, 1928, requires 
that the compensation of each of the employees in question be reduced 
by the reasonable value of the Government quarters furnished each 
such employee, so that the total amount—cash compensation and value 
of allowances furnished in kind—does not exceéd the Classification 
Act rate of compensation fixed for his position. 


[ B-96573 J 
Compensation—Additional—From the United States—Honorar- 
iums 

The maximum salary provided by the Classification Act of 1949, as amended, 
and prescribed in the act of June 22, 1949, 63 Stat. 226, as the limitation on the 
gross salary of any Library of Congress position that is augmented by payment 
from appropriated funds of an honorarium, which additional compensation 
under 2 U.S.C. 162 is not construed as double salary, means the highest salary 
payable under the Classification Act and not the actual amounts received as 
salary during a calendar year, the limitation being intended to preclude an 
employee of the Library from receiving a greater total compensation on any 
payday than that received by an employee entitled to the maximum salary rate 
under the Classification Act on a payday; therefore, the administrative action 
reducing honorarium of an employee in order that the combination of his 
Classification Act grade salary and the honorarium payable to him would not 


exceed the highest rate of compensation payable under the Classification Act 
was correct. 


To the Librarian of Congress, January 21, 1963: 


On December 18, 1962, you requested clarification of our decision 
of September 15, 1950, B-96573, construing the proviso to the appro- 
priation for “Salaries, Library proper,” appearing in the act of 
June 22, 1949, 63 Stat. 226, 2 U.S.C. 162a, reading as follows: 

* * * Provided, That hereafter the gross salary of any position in the Library 
which is augmented by payment of an honorarium from other than appropriated 
funds under terms of 2 U.S.C. 162 shall not exceed an amount, which when 


combined with such honorarium, will exceed the maximum salary provided in 
the Classification Act of 1923 as heretofore or hereafter amended. 


Under section 1106(a) of the Classification Act of 1949, 63 Stat. 972, 2 
U.S.C. 162a note, the reference in the quoted proviso to the “Classi- 
fication Act of 1923” is considered to mean Classification Act of 1949. 

In the decision of September 15, 1950, we held that an employee’s 
classification act salary rate could be augmented by an honorarium 
paid under authority of 2 U.S.C. 162 to the extent that the combined 
amount of the salary and the honorarium does not exceed the highest 
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vate of compensation payable under the Classification Act of 1949, 
as amended. 

You say a question now has arisen as to whether the maximum salary 
limitation payable to such employees (Classification Act grade salary 
and honorarium) is to be based on the highest salary vate under the 
Classification Act (now $20,000) or on the actual amounts received 
as salary during a calendar year. The case prompting your sub- 
mission is described in your letter as follows: 

An officer of the Library of Congress, grade GS-17, who prior to the Federal 
Salary Reform Act of 1962, was paid at the classification rate of $17,310 plus 
an honorarium of $1000. On October 15, 1962 the officer’s Classification Act 
salary was increased to $19,500 and his honorarium reduced to $500 in order 
not to exceed the highest rate provided by the Classification Act of 1949, as 
amended, GS-18, $20,000. The officer contends that the honorarium should not 
have been reduced since his gross salary for the calendar year will not exceed 
$20,000. 

The contention of the officer in the above-quoted situation ap- 
parently is based upon the decisions of the Court of Claims in the 
vases Of Garret L. Schuyler v. United States, 148 Ct. Cl. 479, 180 F. 
Supp. 417, and Olin EF. Dellinger v. United States, 157 Ct. Cl. 471, 302 
F. 2d 515 which when considered together are to the effect that the 
$10,000 double compensation limitation appearing in section 212 of 
the act of June 30, 1932, as amended, 5 U.S.C. 59a, is operative only 
when the aggregate amount of retired pay and civilian compensation 
exceeds the sum of $10,000 in any calendar year. 

We do not view the holding of the Court of Claims in the Schuyler 
and Dellinger cases as controlling in the case you now present. Our 
opinion is that it is more reasonable to consider the limitation here 
involved as being intended to preclude an employee of the Library of 
Congress from receiving greater total compensation on any payday 
than that to which an employee entitled to the maximum salary rate 
under the Classification Act would receive on such payday. There- 
fore, the administrative action in this case reducing the honorarium 
as stated was correct. 


[ B-127335 J 


Pay—Retired—Disability—Disability Determination Subsequent 
to Release—Statute of Limitation 


Although an officer retired under the age and service requirements of Title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948 attained a retired status under the act of April 3, 1939, 10 U.S.C. 452 (1952 
Ed.), upon the correction of his military records subsequent to a judgment 
awarding him disability retired pay, the administrative payments of disability 
retired pay for the period between the judgment and the record correction, 
during which time the officer remained a member retired under the 1948 act, 
were improper; however, the correction of the officer’s records to give him a 
retired status under the 1939 act in effect validated the improper payments, 
and the running of the 10-year limitation period of October 9, 1940 act during 
which a claim could be filed beginning on the date of the record correction, there 
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is no statutery bar to the payment of disability retired pay under the 1939 act 
for a period prior to the judgment and included in the record correction, 41 
Comp. Gen. 283 and B-143217, February 19, 1962, modified. 


To Colonel Webster Mills, Department of the Army, January 21, 
1963: 


Reference is made to your letter dated October 25, 1962, with en- 
closures—forwarded by the Office of the Chief of Finance on Decem- 
ber 5, 1962—requesting decision whether payment is authorized on 
an accompanying voucher for retired pay in favor of Lieutenant 
Colonel John H. Frederick, AUS, retired, in the amount of $18,633.90, 
representing disability retired pay for the period August 25, 1945, 
through March 4, 1950. Your request for decision has been assigned 
D.O. Number 681 by the Department of Defense Military Pay and 
Allowance Committee. 

It appears that on June 30, 1952, Colonel Frederick was certified 
for retirement pay benefits under the provisions of Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, Ch. 708, 62 Stat. 1087-1091 (now codified in Chapter 67, 10 
U.S. Code). As the result of a petition filed in the United States 
Court of Claims, Ct. Cl. No. 111-56, Colonel Frederick obtained a 
judgment (November 18, 1960, 150 Ct. Cl. 769) in the amount of 
$26,620.72, representing the difference between the retired pay and 
Veterans Administration disability compensation already received, 
and disability retired pay for the period March 5, 1950, through July 
15, 1960. Following the said judgment, the Retired Pay Division 
of the Department of the Army commenced payment of disability 
retired pay to Colonel Frederick effective July 16, 1960, based on the 
rate authorized under the act of April 3, 1939, Ch. 35, 53 Stat. 557, 10 
U.S.C. 456 (1952 Ed.). On May 17, 1962, the Under Sec- 
retary of the Army approved the findings, conclusions and 
recommendations of the Army Board for Correction of Military 
Records, and directed that Colonel Frederick’s military records 
be corrected to show that he was released from active duty by 
reason of physical disability on August 24, 1945, and certi- 
fied as eligible for retirement pay benefits in the grade of lieuten- 
ant colonel, effective August 25, 1945, under the provisions of the act 
of April 3, 1939, supra. 

The question presented for decision is whether the retired member’s 
entitlement to retirement pay in the grade of lieutenant colonel under 
the provisions of the act of April 3, 1939, for the period here involved, 
is barred by the act of October 9, 1940, Ch. 788, 54 Stat. 1061, 31 U.S.C. 
Tla. The question submitted arises because of a belief that the pay- 
ments of disability retirement pay from July 16, 1960, were authorized 
as a result of the court’s judgment, and that the record correction action 
constituted an attempt to avoid the 10-year limitation period of the 
1940 act. 
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In the case of Betts v. United States, 145 Ct. Cl. 530 (1959), the 
court referred to the defendant’s argument that: 

** * a decision awarding the plaintiff the retired pay which the statutes 
grant to officers in his situation would be a decision appointing the plaintiff to 


a commissioned office in the Army, and that the authority to make such appoint- 
ments is, by the Constitution, lodged exclusively in the Executive. 


The court concluded that: 


The court has, of course, no authority to appoint persons to public office. It 
does have jurisdiction to award them money damages as compensation for 
violations of rights granted to them by statute or regulation. There is no con- 
stitutional impediment to its doing that. * * * What the Executive may or 
may not do by way of specific correction of errors or injustices which are em- 
bodied in its military records is not subject to review by this Court. 

The judgment obtained by Colonel Frederick served only to award 
him money which the court believed should have been paid to him 
for the period March 5, 1950, through July 15, 1960. The judgment 
did not, and could not, give him the status of an officer on the dis- 
ability retired list and hence, furnished no basis for administrative 
payment of retirement pay under the provisions of the act of April 3, 
1939. In view of the correction board action taken in this case, it 
is assumed that no other administrative action affecting his entitle- 
ment to retirement pay was taken prior to that time. In such cir- 
cumstances, it appears that his retired status, for retired pay purposes, 
for periods following the period of the judgment, remained the same— 
that is, as a member retired under the 1948 act, for age and years of 
service, and that payment of retired pay on any other basis from 
July 16, 1960, was erroneous and improper. It was not until his 
records were corrected on May 17, 1962, that Colonel Frederick at- 
tained a retired status under the 1939 act and became entitled to re- 
tirement pay as there provided, and the running of the 10-year period 
during which a claim could be filed began on that date. Hence, the 
disability retired payments made from July 16, 1960, although im- 
proper when made, have in effect been validated by the correction of 
the record and there is no statutory bar to payment of retirement pay 
for the period August 25, 1945, to March 4, 1950. See 34 Comp. 
Gen. 7; 39 Comp. Gen. 20; and George H. Seastrom v. United States, 
147 Ct. Cl. 453. To the extent that any language used in 41 Comp. 
Gen. 283 and B-1438217, February 19, 1962, is susceptible to an inter- 
pretation contrary to the conclusions reached herein, the views there 
expressed no longer will be followed. 

Contrary to the situation involved in the case of Harvey S. Haislip v. 
United States, 152 Ct. Cl. 339, the record in the present case has in 
fact been corrected, Colonel Frederick’s retirement having been 
changed from one predicated on years of service and age under Title 
III of the 1948 act, to a retirement by reason of physical disability 
under the 1939 act, 
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Accordingly, the voucher accompanying your letter is returned, 
and may be paid, if otherwise correct. 


[ B-150553 J 
Property—Private—Loaned to Government—lInsurance 


Insurance premiums to cover tort liability and loss or damage to property that 
the United States Civil Service Commission is required to purchase as a con- 
dition to the use of local school facilities in which to conduct examinations may 
be paid from appropriated funds, the policy of the United States to assume its 
own insurance risks not being one of statutory law it has no application to 
private property; however, when the insurance coverage is not required, the 
general rule that the Government will assume its insurance risks does apply 
to the private property, the payment of insurance premiums not being a neces- 
sary expense of the examination program. 


To the Chairman, United States Civil Service Commission, Janu- 
ary 21, 1963: 

Your letter of January 2, 1963, presents for decision two questions 
concerning the use of appropriated funds to pay premiums for lia- 
bility insurance covering the owners or trustees of non-Federal prop- 
erty during a period of use of such property for civil service 
examinations. 

It is explained that the Board of Education at Utica, New York, 
has notified the Commission’s local representatives that it will no 
longer permit use of school buildings for civil service examinations 


unless the Commission provides liability insurance and it has included 
in its form of application for use of school property a provision 
reading as follows: 


The applicant will assume exclusive control of the premises above described 
during the period applied for and provide general liability insurance in standard 
form protecting the Board of Education against any liability whatsoever occa- 
sioned by accident, disaster or otherwise occurring on the premises during the 


term above applied for, such insurance policy to be in the minimum amount of 
$100,000.00 for one accident and $50,000.00 for any one person. 


You state that in order to accommodate the large numbers of com- 
petitors who enter the more popular examinations your-Commission 
has found it essential to have access to school facilities inasmuch as 
examination rooms in Post Offices usually have a relatively small 
capacity. Consequently, your Commission wishes to pay for such 
liability insurance when it is required in order to obtain the needed 
premises. 

Furthermore, it is stated that the Commission believes as a matter 
of policy that it should not require applicants to take tests in facilities 
where no insurance protection is provided. Consequently, in the event 
that the only facility reasonably available was a school which did not 
carry liability insurance for such use, your Commission has concluded 


that it should, if possible, provide such insurance even if the school 
board did not insist. 
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In view of the above, you present for our decision the following 
questions: 
1. Is payment of the cost of liability insurance authorized covering the 


owners or trustees of needed facilities for a civil-service examination when such 
insurance is a required condition for the use of the facilities? 

2. Is payment authorized when the only adequate and available facilities are 
not covered by such insurance, even though the insurance is not a required 
condition for use of the facilities? 


As indicated in your letter, it is a settled policy of the United 
States to assume its own risks and the established rule is that, unless 


expressly provided by statute, funds for the support of Government 
activities are not considered available generally for the purchase of 
insurance against tort liability or to cover loss of or damage to Gov- 
ernment property. 19 Comp. Gen. 798. This rule is predicated on 
the theory that the magnitude of the Government’s resources makes 
it more advantageous for the Government to carry its own risks than 
to have them assumed by private insurers at rates sufficient to cover all 
losses, to pay their operating expenses and to leave such insurers a 
profit. 

This policy, of course, not being one of statutory law can have 
no application in a case where, as a condition to the Government’s 
use of privately owned property, the owner thereof requires that the 
Government take out insurance covering tort liability and loss or 
damage to the property. Accordingly, the question first presented is 


answered in the affirmative. 

While the decisions in which the general rule stated above has 
been applied usually have involved Government-owned property, there 
is perceived no valid reason why such rule should not be equally 
applicable in a case where the Government is permitted to use privately 


owned property without any requirement by the owner that insurance 


be carried thereon. The payment of insurance premiums under those 
circumstances could hardly be said to be a necessary expense of the 
examination program. Consequently, it is our view that appropriated 
funds may not be used to procure such insurance and your second 


question, therefore, is answered in the negative. 


[ B-150508 J 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Two-Year Requirement 


Upon reduction of route mileage, the retained compensation of a rural mail 
earrier under 39 U.S.C. 3560, section 201 of the act of September 21, 1961, as 
amended by section 715 of the Postal Employees Salary Adjustment Act of 1962, 
may not be based on the longer route in which he had served prior to the reduc- 
tion for 104 weeks, a period just short of the 2 calendar years provided by 39 
U.S.C. 3560 for eligibility to salary retention upon demotion, the legislative 
history of the 1961 act indicating no Congressional intent that the required 
2-year period under the retained compensation provisions should be regarded the 
same as 104 weeks. 
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To LeRoy P. Afdem, Post Office Department, January 23, 1963: 


Your letter of December 19, 1962, reference AIR:LPA, requests 
our decision whether you may certify for payment the voucher, which 
you enclosed, covering additional compensation to Mr. K. F. Stark, 
a rural mail carrier, under the retained compensation provisions of 
39 U.S.C. 3560. 

You say that Mr. Stark met all the requirements for retained com- 
pensation under 39 U.S.C. 3560, as amended by section 715 of the 
Postal Employees Salary Adjustment Act of 1962, approved Octo- 
ber 11, 1962, Public Law 87-793, 76 Stat. 857, when the mileage of his 
rural route was changed from 69.75 to 51.05 on October 27, 1962. The 
question involved is whether his retained compensation should be based 
upon the pay applicable to a route of 59.30 miles ($5,933 per annum) 
because he had served a route of that mileage or longer since July 9, 
1960, or whether he may be paid at the rate applicable to a route of 
61.70 miles ($6,005 per annum) because he had served a route of that 
length or longer since October 29, 1960. His service on a route of 
61.70 miles or longer covered a period of exactly 104 weeks but was 
just short of 2 calendar years. The voucher enclosed proposes to pay 
Mr. Stark the difference between compensation at the $5,933 rate and 
the $6,005 rate for the period October 27 to November 9, 1962. 

39 U.S.C. 3560 requires among other things that an employee serve 
“for two continuous years immediately prior to such reduction in 
salary standing” in the postal field service “with any salary standing 
higher than the salary standing to which he is reduced” before he is 
eligible for salary retention upon demotion. In determining the rate 
of salary which an employee is entitled to retain section 3560, as 
amended by Public Law 87-793, also provides that such rate shall be 
(so far as here pertinent) : 

(C) the amount of the rate in the lowest salary standing which such em- 
ployee held during the two years immediately preceding such reduction in salary 
standing augmented by each step increase which he would have earned in such 
salary standing and by each increase provided by law in such salary rate. 

We have reviewed the legislative history of section 201 of the act 
of September 21, 1961, Public Law 87-270, 75 Stat. 569, which added 
section 3560 to Title 39, United States Code, but find no indication 
that the Congress intended that the 2-year periods referred to therein 
should be regarded the same as 104 weeks. In that connection we 
note that the Congress has specifically provided for the duration of 
other waiting periods in connection with compensation changes in 
terms of weeks rather than years. See 39 U.S.C. 3552; section 701 
of the Classification Act of 1949, Ch. 782, 63 Stat. 967, as amended, 5 
U.S.C. 1121. 


Therefore, the voucher, which is returned, may not be certified for 
payment. 
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[ B 150596 J 


Unions—Federal Service—Arbitration Services—Contracting Pro- 
cedures 


The services of arbitrators under section 11 of Executive Order No. 10988, 
concerning Federal service employee-management cooperation, to investigate, 
supervise, and render advisory decisions on matters of union recognition, free 
from supervision or control by the Government, are nonpersonal services which 
may be procured by contract rather than services required to be procured 
under the consultant employment authority in section 15 of the Administrative 
Expenses Act of 1946, 5 U.S.C. 55a, and, therefore, the fee limitations applicable 
to consultant hire do not preclude the employment of arbitrators by contract at 
rates commensurate with those paid in private labor-management fields. 


Unions—Federal Service—Arbitration Services—Contracting Pro- 
cedures 


The execution of nonpersonal service contracts for the employment of arbi- 
trators pursuant to Executive Order No. 10988, relating to Federal service 
employee-management cooperation, on a general “when needed” basis with 
the Department of Labor rather than on an individual agency basis would 
not comply with section 11 of the order specifying “employment by the agency 
concerned”; therefore, notwithstanding administrative convenience of general 
contracts, the particular agency requiring the services of arbitrators should 
execute individual contracts for arbitration services. 


To the Secretary of Labor, January 24, 1963: 


Your letter of January 9, 1963, with enclosure, asks our opinion 
concerning the rate of compensation which may be paid to arbitrators 
whose services are engaged under section 11 of Executive Order No. 
10988, pertaining to employee-management cooperation in the Fed- 
eral service, and as to the manner in which such services should be 
procured. 

Section 11 of the Executive order, so far as here pertinent, reads: 


* * * Upon the request of any agency, or of any employee organization which 
is seeking exclusive recognition and which qualifies for or has been accorded 
formal recognition, the Secretary of Labor, subject to such necessary rules as he 
may prescribe, shall nominate from the National Panel of Arbitrators maintained 
by the Federal Mediation and Conciliation Service one or more qualified arbitra- 
tors who will be available for employment by the agency concerned for either or 
both of the following purposes, as may be required: (1) to investigate the facts 
and issue an advisory decision as to the appropriateness of a unit for purposes of 
exclusive recognition and as to related issues submitted for consideration; (2) 
to conduct or supervise an election or otherwise determine by such means as may 
be appropriate, and on an advisory basis, whether an employee organization 
represents the majority of the employees in a unit. Consonant with law, the 
Secretary of Labor shall render such assistance as may be appropriate in con- 
nection with advisory decisions or determinations under this section, but the 
necessary costs of such assistance shall be paid by the agency to which it 
relates. * * * 


In the light of the language quoted above you ask specifically 
whether the services of the arbitrators referred to would be viewed as 
nonpersonal such as might be rendered by an independent contractor, 
or whether they would be regarded as those of an intermittent con- 
sultant appointed and employed under section 15 of the Administra- 
tive Expenses Act of 1946, as amended, 5 U.S.C. 55a, whose per diem 
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compensation would be limited by the provisions of that section or by 
specific statutes or appropriation acts pertaining to the department or 
agency concerned, Also, you ask whether the manner of contracting 
for their services would affect the legal relationship of such individ- 
uals to the agency, i.e., the determination as to whether they are inde- 
pendent contractors or employees, and the rate of compensation which 
they may be paid. 

You point out that arbitrators ordinarily will use stenographic 
and space facilities of the agency during the conduct of hearings, but 
generally will use their own facilities in the preparation of written 
opinions. They will not be subject to Government supervision and 
will be responsible for their own decisions. Further, you say that the 
need for compensating arbitrators at rates above those provided by 
law for the employment of consultants arises from the fact that quali- 
fied and impartial arbitrators usually receive per diem fees higher 
than those provided by law for employee consultants. Thus, to suc- 
cessfully implement the Executive order, it is your view that they must 
be paid rates commensurate with those paid to them in private labor- 
management fields. 

Aside from the apparent incompatibility of the master and servant 
or employer-employee relationship with the necessary independence 
and objectivity required of the arbitrators in their work, we consist- 
ently have ruled that when an individual is responsible for an end 
result—in this instance the advisory decision or determination—and 
is required by the nature of the service to attain that result free of 
supervision or control of the Government, he may be regarded as an 
independent contractor rather than an employee. 28 Comp. Gen. 50. 
Therefore, our view is that the services of arbitrators are nonpersonal. 
It follows that their services, to the extent otherwise authorized, should 
be procured by contracts specifying the rates of compensation and 
other conditions under which their nonpersonal services will be en- 
gaged. See 41 U.S.C. 5. 

You point out that each Government agency required to use arbi- 
trators could sign individual contracts. You say, however, that the 
total expense to the Government and administrative convenience make 
it preferable that each arbitrator sign a general “when needed” con- 
tract with the Secretary of Labor. Our opinion is that the language 
“for employment by the agency concerned” in section 11 of Executive 
Order No. 10988, by its terms, requires that the contracts with the arbi- 
trators be with the agency concerned, rather than with the Secretary 
of Labor. Therefore, any such contracts should be so executed. 

Your submission is answered accordingly. 
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[ B-150538 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Reserve Membership—Army of the United States— 
Disability Retirement 

An officer who held the inactive Reserve commission of major at the time 
he received a temporary promotion to that rank in the Army of the United 


States under 10 U.S.C. 3442 and 3447, just 2 days prior to the effective date of 
his placement on the Temporary Disability Retired List under 10 U.S.C. 1202 


ano 


and 1572, with the grade and retired pay of a major, for a disability that did 
not exempt him from the dual compensation restrictions of section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C, 59a, is subject to the 
$10,000 limitation imposed by that section on the receipt of a combined annual 
rate of retired pay and civilian compensation, in view of the fact that the 
officer was serving on active duty in the temporary grade of major at the time 
he was placed on the Temporary Disability Retired List which entitled him 
to the retired grade and pay of a major under 10 U.S.C. 13872(1) without regard 
to his Reserve commission in that grade. 


To the Secretary of the Army, January 25, 1963: 


By second indorsement dated December 28, 1962, the Office of the 
Chief of Finance, Department of the Army, forwarded here a letter 
from Major Milton E. Buchholz, retired, O-1556983, requesting a 
decision whether in view of the limitations in section 212 of the 
Economy Act of June 30, 1932, Ch. 814, 47 Stat. 406, as amended, 
5 U.S.C., 59a, the officer is entitled to receive retired pay in addition 
to his salary as a civilian employee of the Government. 

By orders dated April 10, 1959, “CAPT MILTON E. BUCH- 
HOLZ 01556988 AUS (Maj Ord C-USAR)” was ordered to be 
placed on the Temporary Disability Retired List of the Army effec- 
tive April 18, 1959, with the grade and retired pay of a major, under 
the provisions of 10 U.S.C. 1202 and 1372. By orders dated April 16, 
1959, announcement was made of the temporary promotion of the 
officer to the rank of major in the Army of the United States, under 
the provisions of 10 U.S.C. 3442 and 3447, with date of rank and 
promotion eligibility date from April 16, 1959. It is understood that 
the disability for which the officer was placed on the retired list was 
neither combat incurred with an enemy of the United States nor 
caused by an instrumentality of war, so as to exempt him from the 
restrictions of section 212 of the Economy Act. 

Section 212 of the Economy Act provides that after June 30, 1932, 
no person holding a civilian office or position under the United States 
Government shall be entitled, during the period of such incumbency, 
to retired pay from the United States for or on account of service as 
a commissioned officer of the uniformed services at a rate in excess of 
an amount which, when combined with the annual rate of compensa- 
tion from such civilian office or position, makes the total annual rate 
from both sources more than $10,000. 

In our decision of July 9, 1962, B~136459, 42 Comp. Gen, 9—answer 
to question 1a(3)—we held that Reserve officers of the Army and 
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Air Force who were serving on active duty in a temporary grade 
(to which they were appointed under section 515 of the Officer Per- 
sonnel Act of 1947, Ch. 512, 61 Stat. 906, 10 U.S.C. 506d (1952 Ed.)), 
which was equal to, or higher than their Reserve grade at the time 
of retirement for physical disability, are not exempt from the pro- 
visions of the Economy Act. That conclusion was in accordance with 
the holding by the Court of Claims in the case of Belle C. Watman v. 
United States, 152 Ct. Cl. 769, to the effect that the dual compensation 
rights of a Reserve officer retired while serving in the status of a 
member of the Army of the United States without component are 
for determination on the basis of that status and that his inactive 
Reserve status at the time is of no significance. 

While Major Buchholz contends that he is exempt from the restric- 
tions of the Economy Act as a member of the Army Reserve, since he 
would have been retired in the grade of major—based on his Reserve 
commission—even if he had not received a temporary promotion to 
that grade and hence that such promotion should not subject him to 
the restrictions of that act, the provision in the orders of April 10, 
1959, directing that he be placed on the Temporary Disability Retired 
List with the grade and rating of a major was based on the holding in 
the case of Tracy v. United States, 136 Ct. Cl. 211, in which the court 
concluded that the plaintiff was entitled to retired pay based on his 
higher Reserve officer grade even though he was not serving on active 
duty in that grade at the time of his retirement. However, Major 
Buchholz was serving on active duty in the temporary grade of major 
at the time he was placed on the Temporary Disability Retired List 
and he was entitled to the retired grade and pay of a major under 
10 U.S.C. 1372(1) without regard to his Reserve commission in that 
grade. In such circumstances, we see no substantial basis for dis- 
tinguishing his situation from that of the plaintiff in the Watman case 
in which the court concluded that the “Government’s argument that 
the plaintiff’s commission in the Officers’ Reserve Corps is irrelevant 
seems to us to be valid.” Watman was serving on active duty under a 
temporary appointment as a major in the Army of the United States 
without component at the time of his retirement and he also held 
a commission in the Officers’ Reserve Corps as a major at that time. 

The record before this Office does not show that Major Buchholz 
ever served on active duty in his status as a major in the Army Reserve. 
In the case of Bowman, et al. v. United States (Warthen, plaintiff 
No. 5), 144 Ct. Cl. 448 (1959), the court stated (referring to its earlier 
decision in Sarles v. United States, 141 Ct. Cl. 709 (1958) ) that the dual 
compensation exemption provisions of law properly interpreted, 
meant that any person who became “entitled to pay and and allowances, 
including retired pay, by reason of service in a Reserve eomponent, 
was not subject to the restrictions of the Economy Act.” It appears 
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clear that the word “service” as there used meant service rendered by 
an officer while on active duty. Major Buchholz was serving on active 
duty as a temporary officer when the orders of April 10, 1959, were 
issued and he continued to serve in that capacity until he was retired. 

In the circumstances disclosed, it is concluded that Major Buchholz 
is subject to the dual compensation restrictions of the Economy Act. 


[ B-149114 J 


Discharges and Dismissals—Military Personnel—Reservists—Early 
Release From Active Duty Prior to Enlistment Expiration 

A Naval reservist serving under a 6-year enlistment who is released within 3 
months before the expiration of a prescribed 2-year period of active duty for 
the purpose of reenlisting in the Regular Navy without a break in service, al- 
though his Reserve enlistment would not be completed until several years later, 
is not considered discharged from active duty under 10 U.S.C. 6295 to entitle 
him to payment of lump-sum leave under the Armed Forces Leave Act of 1946 
(37 U.S.C. 501), and mileage allowance pursuant to 37 U.S.C. 404, section 6295, 
providing for the discharge of a member of the Regular Navy within 3 months 
before the expiration of the term of his enlistment without affecting the mone- 
tary benefits to which he would have been entitled had he completed his enlist- 
ment, except pay and allowances for the period not served, having no application 
to a reservist given an early release from a term of active duty but whose 
enlistment continued in effect for a period of more than 3 months after release. 


To the Secretary of the Navy, January 28, 1963: 


Reference is made to letter of December 3, 1962, from the Assist- 
ant Secretary of the Navy (Installations and Logistics), assigned 
submission No. SS-N-679 by the Military Pay and Allowance Com- 
mittee, Department of Defense, requesting decision as to whether 
an enlisted member of the Naval Reserve serving under a 6-year en- 
listment, who is released within 3 months prior to the expiration of 
a prescribed 2-year period of active duty for the purpose of reenlist- 
ing in the Regular Navy is entitled to lump-sum leave and mileage al- 
lowance payments. 

The Assistant Secretary refers to our deciston to you of July 11, 
1962, B-149114, 42 Comp. Gen. 35, in which it was held that a Naval 
reservist involuntarily recalled to active duty under 10 U.S.C. 672(a) 
or 10 U.S.C. 673 immediately after completing his prescribed period of 
active service, is entitled to payment for accrued leave and mileage 
allowance. The Assistant Secretary assumes from the language used 
in that decision that lump-sum leave and mileage allowance entitle- 
ment would likewise exist in the case of a Naval reservist who enlists 
in the Regular Navy without a break in service following completion 
of a prescribed tour of active duty to which ordered, even though his 
Reserve enlistment has not expired, since his release from active 
duty is regarded as a “discharge” within the meaning of 87 U.S.C. 
501. In this regard, the answer to the question considered in the 
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decision of July 11, 1962, turned on the proposition that, under applica- 
ble law, the individuals concerned acquired a vested right to the benefits 
involved upon their “discharge” and an immediate recall to involun- 
tary active duty could not be applied to defeat such right. 

The Assistant Secretary says that question arises as to whether 
entitlement to lump-sum leave and mileage allowance would accrue if 
the reservist were released from activé duty within 3 months be- 
fore the expiration of his prescribed term of active service for reen- 
listment in the Regular Navy, although his Reserve enlistment would 
not be completed until several years later. As an example, the Assist- 
ant Secretary refers to the case of a member enlisted in the Naval 
Reserve for 6 years on November 10, 1958, who was ordered to active 
duty vor a 2-year period on September 15, 1960, and on July 2, 1962, 
was released from active duty for the convenience of the Government 
for the purpose of reenlisting in the Regular Navy. The Assistant 
Secretary further states that since the term “discharge” as used in the 
Armed Forces Leave Act of 1946 (the pertinent provisions are now 
codified in 37 U.S.C. 501) includes a release from active duty under 
honorable conditions, there is some question as to whether a reservist 
who is given an early (within 3 months) release from active duty to 
reenlist in the Regular Navy, may be considered to have been “dis- 
charged” for purposes of entitlement to payment of lump-sum leave 
and mileage allowance. 

A member of the Armed Forces is entitled under the provisions of 
37 U.S.C. 501 to compensation in cash for unused accrued leave (not 
in excess of 60 days) to his credit at the time of his discharge, except, 
insofar as here concerned, no cash settlement is authorized to any 
member who is discharged for the purpose of entering into an enlist- 
ment in his respective branch of the Armed Forces on the day follow- 
ing the date of discharge. See 37 U.S.C. 501(b)(1). A discharge at 
expiration of a prescribed term of service followed by reenlistment 
is not, however, regarded as a discharge for purpose of enlistment 
(30 Comp. Gen. 103; zd. 280; id. 531), and the term “discharge” is 
defined in the act (37 U.S.C. 501(a)(1)) as including release from 
active duty under honorable conditions. Paragraph 4157 of the Joint 
Travel Regulations, promulgated pursuant to 37 U.S.C. 404, does not 
preclude payment of mileage allowance to a member relieved from 
active duty for the purpose of continuing on active duty in the same 
or another status when the release from active duty is at the expira- 
tion of his prescribed term of service. 

Authority for the discharge of a member of the Regular Navy 
within 3 months before the expiration of the term of his enlistment, 
without affecting any monetary benefits to which he would have been 
entitled had he completed his enlistment, except pay and allowances 
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for the period not served, is contained in 10 U.S.C. 6295. These provi- 
sions formerly were contained in the act of August 22, 1912, Ch. 335, 
37 Stat. 331, 34 U.S.C. 195 (1952 Ed.). In our decision of January 10, 
1951, 30 Comp. Gen. 280, it was held that those early discharge provi- 
sions are applicable to members of the Naval Reserve. Thus, it was 
held that an enlisted member of the Naval Reserve upon early dis- 
charge and immediate reenlistment was entitled to payment for unused 
leave. That decision gave consideration to section 7 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, 1177, 34 U.S.C. 853e (1946 Ed.), 
which provided that enlisted men of the Naval Reserve when employed 
on active duty with pay shall receive the same pay and allowances as 
enlisted men of the Regular Navy of the same grade or rating and 
the same length of service. While that provision was repealed by 
section 803 of the Armed Forces Reserve Act of 1952, 66 Stat. 505, 
34 U.S.C. 854 note (1952 Ed.), Reserve and Regular enlisted men on 
active duty with pay receive the same pay and allowances under 
37 U.S.C. 203. 

Section 6295, Title 10, U.S. Code, however, relates only to an en- 
listed man of the Regular Navy who is “discharged within three months 
before the expiration of the term of his enlistment or extended enlist- 
ment.” It has no application in the case of an early release from 
active duty of a Naval reservist as such. Since that section specifi- 
cally applies only to a discharge within 3 months of expiration of 
enlistment or extended enlistment, there appears to be no basis to 
conclude that it has any application in the case of a reservist who 
is given an early release from a term of active duty but whose enlist- 
ment continues in effect for a period of more than 3 months after 
such release. It will be noted that 30 Comp. Gen. 280 involved the 
case of a reservist who was discharged within 3 months of the 
expiration of his enlistment. That decision was not intended to im- 
ply that a reservist who is given an early release from a term of active 
duty but whose enlistment continues in effect is entitled to any bene- 
fits by reason of 10 U.S.C. 6295. Accordingly, the question presented 
is answered in the negative. 


[ B-150306 J 


Contracts—Buy American Act—Foreign Products—Approval After 
Use—Price Adjustment 


Under a construction contract requiring the use of domestic materials with the 
exception of asbestos which is not produced in the United States, the instal- 
lation underground of foreign-manufactured asbestos-cement pipe that is avail- 
able in the United States, where because the bid showed no such intent, the 
approval for the use of the nondomestic product which is required by section 
683 of the act of October 29, 1949, amending the Buy American Act, 41 U.S.C. 
10a-10d, was not obtained, constituted a violation of the act, but in the absence 
of culpability by the contractor, the debarment penalty need not be imposed ; 
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however, in view of the fact that removal and replacement of the installed pipe 
would be unduly harsh to the contractor and the resultant delay possibly detri- 
mental to the interest of the Government, the foreign-manufactured pipe may 
be accepted conditioned upon an appropriate adjustment in the contract price, 
to be measured by the excess cost, if any, of domestic pipe of the quality and 
quantity required over the cost of the pipe accepted. 


To Harold P. Danz, Department of the Interior, January 28, 1963: 


Reference is made to your letter of November 9, 1962, requesting a 
decision as to the proper action to be taken with respect to the pay- 
ment voucher, enclosed therewith, in the amount of $21,619.35, cover- 
ing the claim of J. R. Armstrong Construction Co., Inc., prime 
contractor, for asbestos-cement pipe furnished and installed under its 
contract No. 14-10-0444-723 for the construction of roads, water and 
sewer systems in Yosemite National Park. 

It appears from your letter and accompanying papers that pursuant 
to the Buy American Act, 47 Stat. 1520, as amended, 41 U.S.C. 10a-d, 
and implementing regulations, generally requiring that only domestic 
material be used in the performance of Government contracts in the 
United States, the cited construction contract contained the prescribed 


Buy American provision, clause 19, Standard Form 23-A, as follows: 


19. BUY AMERICAN 

(a) Agreement. In accordance with the Buy American Act (41 U.S.C. 10a- 
10d) and Executive Order 10582, December 17, 1954 (3 CFR Supp.), the Con- 
tractor agrees that only domestic construction material will be used (by the 
Contractor, subcontractors, materialmen, and suppliers) in the performance of 
this contract, except for nondomestic material listed in the contract. 

(b) Domestic construction material. “Construction material” means any ar- 
ticle, material, or supply brought to the construction site for incorporation in 
the building or work. An unmanufactured construction material is a “domestic 
construction material” if it has been mined or produced in the United States. 
A manufactured construction material is a “domestic construction material” if 
it has been manufactured in the United States and if the cost of its components 
which have been mined, produced, or manufactured in the United States exceeds 
50 percent of the cost of all its components. “Component” means any article, 
material, or supply directly incorporated in a construction material. 

(c) Domestic component. A component shall be considered to have been 
“mined, produced, or manufactured in the United States” (regardless of its 
source in fact) if the article, material, or supply in which it is incorporated was 
manufactured in the United States and the component is of a class or kind deter- 
mined by the Government to be not mined, produced, or manufactured in the 
United States in sufficient and reasonably available commercial quantities and 
of a satisfactory quality. 


The nondomestic material listed both in the invitation for bids and 


in the contract, as excepted from the statutory requirement, included, 
among other items, asbestos, a material which is not commercially 
produced in the United States. 


The record shows that in the performance of the contract work the 


contractor’s supplier, Pacific Pipe Company, furnished asbestos- 
cement pipe which was entirely manufactured in Belgium and that 
this foreign-manufactured pipe, for which payment at the contract 
price is claimed, has been installed underground and largely covered 
by paving. While the record shows that asbestos-cement pipe is 
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manufactured in the United States, both the contractor and its supplier 
contend that the exception of asbestos—an indispensable ingredient 
of asbestos-cement pipe—from the statutory requirements that only 
domestic construction material be used in the performance of the con- 
tract necessarily encompassed the pipe manufactured therefrom. In 
support of this contention, the file includes a copy of undated opinion 
of the Office of the Attorney General, State of California, No. 60/263, 
holding that the provisions of the California Buy American Act do not 
apply to the purchase of foreign-manufactured asbestos-cement pipe 
since the essential ingredient thereof, asbestos, is not produced in the 
United States. Also, in further support of their position, the con- 
tractor and the supplier allege that the same foreign-manufactured 
pipe has been furnished and accepted by the Government under de- 
signated prior contracts with the Department of the Navy and the 
Department of the Air Force. 

In the light of the foregoing and of the enclosed legal opinion, 
dated November 1, 1962, of your Department’s Field Solicitor, San 
Francisco, California, that the contractor, in furnishing foreign- 
manufactured pipe, has violated the Buy American Act, you spe- 
cifically request our decision on the following questions: 


1. May the attached voucher covering the foreign made pipe be certified for 
payment? This voucher covers the actual quantity of pipe installed in a satis- 
factory manner and, had not the question of foreign origin arisen, would have 
been approved for payment. 

2. If the answer to 1 above is negative, does the contracting officer have the 
authority to pay the contractor an amount adjusted to take into account any 
differential that may exist between the price of the foreign made pipe and 
domestic pipe of a corresponding quality? In this connection, it should be noted 
that the pipe was installed as part of a campground construction project and 
that a large portion of the pipe has since been covered by paving. We believe it 
would be in the best interest of the Government to leave the pipe in the ground 
regardless of whether there is a violation of the Buy American Act. 

3. We would also like an opinion on whether there has been a violation of 
the Buy American Act. It is recognized that at the time of submission of bids 
no indication was given of an intention to use foreign materials, It is our 
understanding, however, that the specific type and quality of pipe needed on this 
job required a long fiber asbestos that is not available in the United States. 


= this is determined to be the case, could the decision in 28 CG 591 be applied 
ere? 


Concerning the provision in the invitation for bids and in the 


resultant contract excepting “asbestos” from the statutory require- 
ments, it is stated in your Field Solicitor’s opinion that “this excep- 
tion applies only to raw or unmanufactured asbestos and is not ap- 
plicable to a manufactured product which utilizes asbestos as an in- 
gredient even where that ingredient comprises a major part of the end 
product.” [Italics supplied.] We are in complete accord with 
that view. In that connection, for the specific purpose of clarifying 
the intent of the Congress as to the treatment of manufactured 
articles under the Buy American Act and to prohibit the purchase 
of articles manufactured abroad under circumstances such as those 
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considered and authorized in our decision of April 19, 1949, B-84306, 
28 Comp. Gen. 591, the Buy American Act was amended by section 
633 of the National Military Establishment Appropriation Act, 1950, 
approved October 29, 1949, 63 Stat. 987, 1024 (41 U.S.C. 10d), as 
follows: 

Sec. 633. In order to clarify the original intent of Congress, hereafter, section 
2 and that part of section 3(a) preceding the words “Provided, however,” of 
title III of the Act of March 3, 1933 (47 Stat. 1520), shall be regarded as 
requiring the purchase, for public use within the United States, of articles, 
materials, or supplies manufactured in the United States in sufficient and rea- 
sonably available commercial quantities and of a satisfactory quality, unless 
the head of the department or independent establishment concerned shall de- 
termine their purchase to be inconsistent with the public interest or their cost 
to be unreasonable. 

The above-quoted amendment to the Buy American Act, which re- 
quires the purchase of articles manufactured in the United States in 
preference to articles of foreign manufacture, even though the mate- 
rials used in the manufacture are of foreign origin, had the effect 
of overruling our decision in 28 Comp. Gen. 591. In view of the 
showing in the record that domestically manufactured asbestos-cement 
pipe was available in sufficient commercial quantities and of a satis- 
factory quality, and since, in the absence of indication by the con- 
tractor of intent to furnish foreign-manufactured pipe, there was no 
determination by the Secretary of the Interior that the purchase of 
such domestically manufactured pipe was inconsistent with the public 
interest or the cost thereof was unreasonable, there appears no doubt— 
regardless of the opinion of the Attorney General of the State of Cali- 
fornia, which obviously was based on the specific provisions of the 
California Buy American Act, or of the legal propriety of the alleged 
actions of other Government departments in accepting foreign-manu- 
factured pipe—that installation of asbestos-cement pipe manufactured 
in Belgium constituted a violation of the provisions of the Buy 
American Act and of the contract. 

The statutory penalty for using prohibited foreign materials in 
the performance of a construction contract with the United States 
is debarment of the offending contractor from award of Government 
contracts for a period of 3 years. The violation could of course 
be cured by removal of the unauthorized material and installation 
of material of domestic manufacture. We have taken the view that 
the penalty of debarment is required only where the prohibited ma- 
terial was used in such circumstances as would indicate some degree of 
culpability on the part of the contractor, and not in cases of bona fide 
misunderstanding or inadvertence. The facts in the instant case 
appear to bring it within the latter class. 

At the same time, it appears that to require removal and replace- 
ment of the pipe already installed would be unduly harsh to the 
contractor, and possibly detrimental to the interest of the Government 
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by reason of the delay involved. However, in fairness to other bidders 
whose bids, consistent with the terms of the invitation, must be pre- 
sumed to have been based on the use of domestically manufactured pipe 
and to preclude the contractor from deriving any extra profit from 
this violation of the Buy American Act, the acceptance of the pipe 
furnished and installed by the contractor should be conditioned upon 
an appropriate adjustment in the contract price, to be measured by 
the excess cost, if any, of domestic pipe of the quality and quantity 
required over the cost of the foreign-manufactured pipe. 

The papers accompanying your letter are returned, as requested. 


[ B-150513 J 


Compensation—Postal Service—Longevity and Periodic Step- 


Increases—Creditable Service 


A postal field service employee appointed as acting postmaster under the 
temporary appointment authority of 39 U.S.C. 3315(b), who is considered a 
temporary employee within the meaning of 39 U.S.C. 3554 and limited to the 
entrance step of the PFS-6 grade to which appointed until the date of his 
promotion to grade PFS-7 and to the entrance step of the grade 7 until his 
conversion to the position of career postmaster is entitled upon conversion to the 
permanent position to credit for the period of his temporary service as acting 
postmaster in determining the appropriate step in the salary level 7 of the 
permanent position to which converted, 39 U.S.C. 3553 authorizing credit for 
service under a temporary appointment for the purpose of step-increases when 
the temporary service is continuous to the date of appointment to a position 
of unlimited duration. 


To LeRoy P. Afdem, Post Office Department, January 28, 1963: 


In your letter of December 19, 1962, your reference AIR :LPA, you 
requested a decision concerning the propriety of certifying for pay- 
ment a payroll voucher in favor of Mr. H. B. Walker in the gross 
amount of $15 representing the difference in salary between the per 
annum rate of $6,780 (PFS-~7, step 6) and the per annum salary rate 
of $6,585 (PFS-7, step 5) for the period October 13 to November 9, 
1962. 

From the information contained in your letter it appears that Mr. 
Walker has been continuously employed in the postal service since 
the date of his appointment as Acting Postmaster, PFS-—6, step 1, 
on February 28, 1957. He was promoted to PFS~7, step 1, on July 12, 
1958, and was converted from Acting to Career Postmaster (level 7) 
on August 22, 1958. The primary question concerns the within level 
salary step to which Mr. Walker was entitled under applicable law 
following his conversion to Career Postmaster on August 22, 1958. 

Your letter presents three different ways of setting forth the service 
history of Mr. Walker. Our view is that the method appearing on 
the second page of your letter is the correct method of setting forth 
Mr. Walker’s service history. That method is reiterated below for 
convenient reference— 








406 DECISIONS OF THE COMPTROLLER GENERAL [42 


2/28/57 Appt. Act. Postmaster PFS-6, step 1, $4,190 
1/11/58 P.L. 85-426 PFS-6, step 1, 4,620 
3/ 8/58 Step-increase PFS-6, step 2, 4,775 
(Pay step 1, 4,620) 

7/12/58 Promoted PFS-7, step 2, 5,160 
(Pay step 1, 4,990) 

8/22/58 Conv. to Career PFS-7, step 2, 5,160 
7/11/59 Step-increase PFS-7, step 3, 5,330 
7/ 9/60 Step-increase & P.L. 86-568 PFS-7, step 4, 5,925 
7/ 8/61 Step-increase PFS-7, step 5, 6,110 
7/ 7/62 Step-increase PFS-7, step 6, 6,295 
10/13/62 P.L. 87-793 PFS-7, step 6, 6,780 


39 U.S. Code 3315 contains authority for the appointment of an 
acting postmaster when the office of postmaster becomes vacant. It 
also provides that— 

(b) Acting postmasters appointed under this section may not serve more than 
six months from the date of their designation, unless the Postmaster General 
extends the period of service with the permission of the Civil Service Commission. 
Because of such a provision acting postmasters have been regarded 
as “temporary employees” within the meaning of 39 U.S. Code 3554, 
requiring that the salary payable to temporary employees hired for 
a continuous period of 1 year or less for a position under the Postal 
Field Service Schedule shall be at the rate fixed for the entrance step 
of the position to which appointed. Under such provision Mr. Walker, 
as a temporary postmaster, would be entitled to the compensation 
at the rate fixed for the entrance salary step of grade 6 until the date 
of his promotion to grade 7, and at the rate fixed for the entrance 
salary rate of grade 7 until his conversion to the position of career 
postmaster on August 22, 1958. 

Upon his conversion to the position of career postmaster his entire 
service history should have been reviewed to determine his appro- 
priate step in salary level 7. In such connection 39 U.S. Code 3553 
provides that “credit may not be allowed for time on the rolls under 
a temporary appointment for one year or less wnless the time on the 
rolls is continuous to the date of appointment to a position of un- 
limited duration.” [Italics supplied.] Since Mr. Walker’s temporary 
appointment was continuous to the date of his appointment (conver- 
sion) to the position of career postmaster, he would be entitled to credit 
for the period served as an acting postmaster in determining his salary 
step in his permanent position. Compare 36 Comp. Gen. 232, cited 
in your letter, and decision of January 14, 1963, B-150510. 

The service history of Mr. Walker, as reflected by the third tabu- 
lation above, appears to conform with the foregoing legal considera- 
tions. Therefore, the voucher, which is returned herewith, may be 
certified for payment. Also, such further adjustment should be made 
in the compensation paid to Mr. Walker for the period August 22 
through October 12, 1962, as may be required by the application of the 
correct rates during that period. 
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[B-150416] 


Pay—Retired—Annuity Elections for Dependents—Overpay- 
ments—Erroneous Annuity Deductions 

In recomputing the increased cost of a survivorship annuity election and the 
annuity benefits payable to the widow under the Uniformed Services Con- 
tingency Option Act of 1953 (10 U.S.C. 1481-1446), the election of options form 
showing a later date of birth than the conflicting dates in the member’s military 
record, the primary evidence of the public records being lacking to establish 
the true date of birth, the secondary evidence of the military records is accept- 
able, and the date furnished at the time of the first enlistment being the most 
reliable it should be used to establish the overpayment of retired pay to the 
member, and until the indebtedness for the overpayment, plus interest, has 
been liquidated, annunity payments may not be made to the widow, the waiver 
authority in 10 U.S.C. 1442 having no application, annuity payments to the 
widow having been withheld pending the determination of the proper amount 
payable. 

To Colonel Webster Mills, Department of the Army, February 1, 


1963: 


By first indorsement dated December 5, 1962, the Office Chief of 
Finance, Department of the Army, forwarded your letter dated 
August 23, 1962, and enclosures, requesting an advance decision as 
to the propriety of paying a voucher representing survivorship an- 
nuity payments for the period November 1, 1961, to July 31, 1962, 
to Mrs. Geneva Wezontwerch as unremarried widow of the late Master 
Sergeant Thomas Wezontwerch, Regular Army, retired. Your re- 
quest for advance decision has been allocated D.O. No. 682 by the 
Department of Defense Military Pay and Allowance Committee. 

In your letter you state that Sergeant Wezontwerch was placed on 
the retired list effective June 30, 1937. A WDAGO Form No. 50 
“Record of Payment of Retired Enlisted Man” dated June 30, 1937, 
shows the member’s age on date of last enlistment, November 1, 1934, as 
58 years and one month, indicating his year of birth as 1876. On 
April 27, 1954, the serviceman executed an election of options form 
electing option 1 at one-fourth the reduced retired pay, as annuity 
for his wife Geneva Wezontwerch, under the provisions of the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 501, as 
amended, now codified in 10 U.S.C. 1431-1446. His date of birth 
was shown on the election form as September 5, 1885, and it is stated 
that the reduction in retired pay and the prospective annuity were 
computed based upon that date of birth. 

It is reported that on November 10, 1961, the member died. You 
say that the certificate of death shows his date of birth as Septem- 
ber 30, 1889, based on information furnished by the widow. The 
report of casualty dated December 31, 1961, issued by The Adjutant 
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General's office shows date of birth as September 5, 1878. This was 
changed March 1, 1962, as follows: 





Corrected to show dates of birth as shown on enlistment records, unable to 
verify date of birth. 


Enlistment Date Date of Birth Shown 
1 Nov 1919 5 Sep 1878 
1 Nov 1922 5 Mar 1877 
1 Nov 1925 5 Sep 1879 
1 Nov 1928 5 Sep 1878 
1 Nov 1931 5 Sep 1876 
1 Nov 1934 5 Sep 1878 


Other documents show the member’s year of birth to range from 
1876 to 1887. <A search through local county records and census rec- 
ords at the place of his birth is said to have failed to disclose any 
entry regarding the member's date of birth, and neither the adminis- 
trative office nor his widow has been able to obtain evidence to estab- 
lish the deceased member’s true date of birth. It is reported, however, 
that in an affidavit executed by the widow she alleges that during 
their marriage the decedent made statements at various times as 
to his age which indicate his year of birth as 1876 or 1877. 

You state that if the election is recomputed based on the earliest 
date of record, September 5, 1876, the cost will be increased from 
$53.20 to $90.24 and the annuity benefits decreased from $44.03 to 
$34.77 a month. Application of the annuity benefits at the reduced 
rate will require a period of eight years and three months to liquidate 
the indebtedness. You state further that the widow is now 63 years 
of age and is claiming severe financial hardship and has requested 
that since the true date of birth cannot be established, either the 
full amount of the deduction be refunded or the original computa- 
tion be allowed to stand. Finally, you state that it appears that to 
withhold survivorship benefits may be against equity and good con- 
science and entirely contrary to the purpose of the act, since the date 
of birth of the deceased member is doubtful and neither primary nor 
acceptable secondary evidence is obtainable. However, you say you 
are not aware of any administrative authority which would permit 
payment of benefits under the original computation or refund of the 
amounts withheld under these circumstances and since doubt exists 
as to the date and documents to be relied upon if a recomputation is 
in order, an advance decision is requested. 

By supplemental letter from your office dated January 3, 1963, fur- 
ther dates of birth as shown on the enlistment records were furnished 
as follows: 


Enlistment Date Date of Birth Age 
31 March 1908 5 September 1878 
81 March 1911 5 September 1879 


2 April 1914 35 Years 7 Months 
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Also, it was indicated that the member’s personnel record shows years 
of birth as 1872, 1875, 1876, 1877 and 1879. 

Paragraph 302 of the Regulations for the Uniformed Services Con- 
tingency Option Act of 1953, issued pursuant to the authority dele- 
gated to the Secretaries of the Uniformed Services by the President 
under Executive Order No. 10499, 18 F.R. 7003, and in effect at the time 
‘the serviceman made his election on March 15, 1954, provided that at 
the time of submitting the election, the member had to furnish evidence 
to substantiate the date of birth of his dependent and also furnish 
his birth date for verification with information on the service record. 
Since the election form signed by the member on March 15, 1954, 
showed his date of birth as September 5, 1885, and the form filled out 
at the time he retired June 30, 1937, showed that his age at the time 
of enlistment on November 1, 1934, was 58 years and 1 month, which 
set his year of birth as 1876, this discrepancy could have been noted 
at the time the application for dependent’s annuity was considered. 
Moreover, a check of the member’s statements made from the time of 
his first enlistment March 31, 1908, through November 1, 1934, would 
have indicated that there were discrepancies in his date of birth 
throughout his enlisted career. 

As a general rule, in establishing a date of birth, the evidence 
which is of greatest probative value consists of proof established at 
or near birth, such as public records of birth, church records of birth 
or baptism, notification of registration of birth, physicians’ or mid- 
wives’ birth records, a Bible or other family record. In the absence 
of such evidence, other evidence of probative value includes military 
records, school records, marriage records and census records, especially 
if established during childhood. Statements made in early life by an 
individual as to his age have greater probative value than those made 
in later years since the likelihood of error and the margin of error 
in the case of records established earlier in life is less than when 
established in later years. However, the evidence must be evaluated 
not only in light of its age but also in the light of the circumstances 
under which the record was made. 

Since the record does not contain primary evidence which may be 
accepted as clearly establishing the member’s date of birth, the mili- 
tary records appear to be the best secondary evidence of probative 
value. Although the military records show conflicting dates of birth, 
the variation in years of birth as shown in the enlistment records 
from the member’s first enlistment March 31, 1908, to his last enlist- 
ment November 1, 1934, is no more than 3 years. Since September 5, 
1878, the date established in the member’s first enlistment on March 31, 
1908, was the first date furnished by the member and was used more 
frequently in subsequent enlistment records than the other dates, and 
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since no reason is evident for the member to falsify his age at the time 
of his first enlistment, September 5, 1878, may be accepted—in the 
absence of more conclusive evidence establishing another date—as the 
member’s date of birth in recomputing his election of annuity, as to 
its cost to him and the annuity benefits to the widow. 

We held in 41 Comp. Gen. 28 that where the overpayment of retired 
pay to a member resulted in the withholding of less money than was 
required for the purchase of an annuity, the annuity payments to the 
widow may be reduced in an amount sufficient to recover the overpay- 
ments. This was on the basis that the requirement for payment of the 
purchase price of the annuity is implicit in the terms of 10 U.S.C. 
1431(b) and unless the proper amounts are withheld in all cases, the 
annuity plan will not be self-sustaining and the deficit will have to be 
made up by the Government or by the other members who participate 
in the plan. See, also, 36 Comp. Gen. 325, 326. The waiver authority 
contained in 10 U.S.C. 1442 relates to overpayments of annuity pay- 
ments to the designated beneficiary and since in this case, payment to 
the beneficiary has been withheld pending a determination of the 
proper amount to be paid, no annuity overpayment has been made. Ac- 
cordingly, there is no basis upon which the waiver authority of 10 
U.S.C. 1442 may be applied to the indebtedness involved. You are 
not authorized to make payment on the voucher presented, which will 
be retained here. 

The indebtedness resulting from the election made by the member 
should be recomputed based on the date of his birth as September 5, 
1878, and the total overpayment of retired pay on the basis of the 
increased cost of the annuity, together with interest there, should 
be determined. No annuity payments may be made to Mrs, 
Wezontwerch until this overpayment is liquidated. See 41 Comp. 
Gen. 500. 


[B-150293] 


Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations 


The original price under a construction contract incorporating wage determina- 
tions for work classifications as minimum wage stipulations pursuant to the 
Davis-Bacon Act, 40 U.S.C. 276a, could be paid in full without prejudicing the 
protection the act affords workmen who have not been paid wage adjustments 
required under a minimum wage stipulation revision made in accordance with 
Letters of Inadvertence changing a work classification, the or!ginal wage sched- 
ules furnished by the Department of Labor and incorporated in the specifications 
having correctly stated the wage determination, the revision of the contract wage 
stipulation, pursuant to the Letters of Inadvertence, was unauthorized; there- 
fore, entitling the contractor to an equitable price adjustment for the increased 
cost of performance, and, because any wage difference, or underpayment, pre- 
sumably would equal the price increase, unless or until the increase has been 
allowed, no withholding of monies would be necessary or proper to protect the 
Government or the employees. 
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Contracts—Labor Stipulations—Davis-Bacon Act—Erroneous De- 
termination as Requiring Modification 

Although there is no objection to increasing a contract price to the extent that 
minimum wage requirements were modified by Letters of Inadvertence resulting 
in added costs of performance, particularly where modifications were ordered 
prior to 40 Comp. Gen. 557, change orders revising the original contract under- 


takings should be canceled where wage adjustments in accordance with modifi- 
cations ordered under similar conditions have not been completed. 


To the Secretary of the Army, February 13, 1963: 


Reference is made to a report furnished by the Corps of Engineers 
under date of December 21, 1962, file ENGGC-M, concerning the 
efforts of King Construction Company and Associates to clarify mini- 
mum wage requirements under contract DA-41-443-eng-5368 and to 
obtain payment of $20,000 awarded under ASBCA No. 7205, Jan- 
uary 31, 1962. 

From the report it appears that wage determinations for both 
building and heavy-highway work classifications were incorporated 
in the contract as minimum wage stipulations in accordance with re- 
quirements of the Davis-Bacon Act, 40 U.S.C. 276a. The heavy-high- 
way schedules expressly were made applicable to “Construction of 
Missile Launchers and Underground Missile Storage Structure” as 
well as grading, drainage, paving and other work customarily done 
at heavy-highway rates. Subsequently, after compliants had been 
received from labor organizations, “the Solicitor of Labor issued 
Letters of Inadvertence which changed ‘Construction of Missile 
Launcher and Underground Missile Storage Structures’ to the same 
rates as those included in the various building determinations * * *.” 

Thereafter, in accordance with instructions from the Chief of 
Engineers, the contracting officer, on February 13, 1959, advised the 
contractor to revise the contract minimum wage stipulations and make 
current building schedules furnished with the Letters of Inadvertence 
applicable to the construction of launchers and underground storage 
structures, stating that “Such wage rates should be retroactive to the 
commencement of work under this contract.” The contractor, it is 
reported, subsequently began paying the building rates, but its sub- 
contractors in some instances continued to pay the heavy-highway 
rates. The record is not clear as to the extent equitable adjustments 
have been agreed upon or completed in accordance with clause 3, 
Changes, of the contract, although it indicates that some claims and 
equitable adjustments contain allowances for the differences between 
the new building rates and the heavy-highway rates originally pro- 
vided for. 

Because the contractor did not make retroactive payments to the 
workmen involved of such differences, expressing doubt that the pay- 
ments involved would be proper, the Corps of Engineers computed 
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the wage differences in issue, including underpayments and penalties 
under the Eight-Hour Law, 40 U.S.C. 325a, aggregating $32,428.72. 
It is explained that the $20,000 awarded by ASBCA No. 7205 (as 
additional compensation for painting not required by the contract) 
is being withheld until such differences or underpayments are ad- 
justed, as follows: 

* * * (1) In accordance with the instructions of the Chief of Engineers and 
prior decisions of the Armed Services Board of Contract Appeals and the Comp- 
troller General, the Contracting Officer was required to include the wage pre- 
determinations as altered by the Letters of Inadvertence in the prime contract; 
(2) the same authorities required the effect of the change to be both retrospective 
and prospective; (3) under the terms of the contract and in accordance with ap- 
plicable regulations, the Contracting Officer is required to withhold funds due the 
contractor until the violations cease and the workmen are paid the sums 
due them; and (4) Eight-Hour Law underpayments must be similarly withheld. 
For these reasons, none of the money now withheld by the Contracting Officer 
can be paid to the contractor until the required restitution is paid. 

As we interpret the Davis-Bacon Act, its provisions contemplate 
that minimum wage conditions based upon prevailing wage deter- 
minations are to become effective only when, as expressly directed, 
they have been included in advertised or negotiated (40 U.S.C. 276a-7) 
specifications. The act does not authorize making such conditions 
effective in any other way, although we do not object to a correction 
of contract wage rates in instances where the advertised conditions 
have contained inadvertent errors. Where the statutory procedure 
has not been observed, it is clear that an otherwise appropriate wage 
determination does not become binding upon a contractor. 40 Comp. 
Gen. 565. 

This point may be regarded as well established. As early as 1937, 
we considered the feasibility of a contract provision providing for 
periodic adjustments of the wage determinations incorporated in a 
contract and held that such a stipulation would be “in contravention 
of the said act of August 30, 1935, the purpose of which was to make 
definite and certain at the time the contract was entered into the con- 
tract price and the minimum wages to be paid thereunder.” 17 Comp. 
Gen. 471. ; 

In response to a request for an opinion concerning the propriety of 
a contractual provision requiring agreement to pay minimum wages 
as determined by the Secretary of Labor, even though the wage deter- 
mination not be received until after bid opening, it was decided that 
such a provision could not be substituted for the statutory procedure. 
40 Comp. Gen. 48. 

In passing upon the propriety of changing or adding classifications 
and wage rates for work after award of a contract, it was pointed out 
in 40 Comp. Gen. 557 that : 


* * * So far as the fixing of the wage floors included in the specifications 1s 
concerned, the statutory function of the Secretary of Labor is exhausted once he 
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has furnished a prevailing wage determination and a contract has been awarded 
containing a minimum wage schedule based thereon. * * * 

Since in the case here presented the original certifications of the prevailing 
wage rates for the particular contract appear to have correctly stated the deter- 
minations actually made at that time, we do not consider the case to be one in 
which modification of the contract would be required * * *. 


The changes adopted in the instance of contract DA-41-443-eng- 
5368 involve circumstances very similar to those considered in the last- 
mentioned case, 40 Comp. Gen. 557. It seems clear that the wage 
schedules originally furnished by the Department of Labor and incor- 
porated in the specifications correctly stated the determinations actu- 
ally made by it at the time, and that the so-called inadvertences repre- 
sent a change of judgment concerning applicable classifications and 
rates. The conclusion expressed in 37 Comp. Gen. 326, that a correc- 
tion of inadvertent errors in wage determinations would be consonant 
with a proper observance of the statutory directions of the Davis- 
Bacon Act, was not intended to approve changes of any kind in the 
wage schedules included in specifications upon which contracts had 
been awarded, except as necessary to correct unavoidable inaccuracies 
resulting from mechanical or clerical errors. Hence, we would not con- 
sider a revision of the minimum wage schedules originally made a 
part of the contract to be authorized or required by the terms of the act. 

Moreover, the unpublished decision cited as authority for amending 
the minimum wage requirements, B-106987, dated May 8, 1953, in- 
volved the correction of a wage schedule which had expired and, there- 
fore, no longer stated the determinations actually made by the De- 
partment of Labor. The error or inadvertency occurred when, as a 
result of failure to observe a regulation limiting the life of the wage 
determinations, the Department of the Interior unknowingly incor- 
porated them in a contract. Contrary to the situation existing in the 
present case, the wage schedule was invalid at the time. Also our 
agreement to reformation of the contract through the issuance of a 
change order correcting the contracting agency’s mistake was in- 
fluenced to some extent by the Court of Claim’s decision in United 
States v. Binghamton Construction Company, Inc., 347 U.S. 171, 
which subsequently was reversed by the Supreme Court at 347 U.S. 
171. In any event, the correction of errors or inadvertences has been 
considered in numerous decisions since that time, including those cited 
above, and in view of the circumstances of the case considered in our 
decision of May 8, 1953, it should not be regarded as a precedent for 
general application. 

In the past we have agreed that when the minimum wage conditions 
of a contract are modified an equitable adjustment of the contract 
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price is authorized to the extent the Government’s action may have 
increased or decreased the contractor’s cost of performance. How- 
ever, in instances where an equitable adjustment is to be made for 
increased cost of performance, it is clear that the original price could 
be paid to the contractor in full without prejudicing the protection in- 
tended by the Davis-Bacon Act to be achieved through withholdings 
for aggrieved employees. Because any wage difference, or underpay- 
ment, presumably would be equal to the increase in price to which the 
contractor would be entitled under an equitable adjustment, unless or 
until that increase has been allowed, no withholding otherwise of 
monies would be necessary or proper to protect the Government or the 
employees. 

Thus, unless equitable adjustments already have been allowed cov- 
ering the retroactive wage corrections, the contractor’s complaint 
that earnings under the contract (specifically, the $20,000 due in ac- 
cordance with ASBCA No. 7205) improperly are being withheld from 
payment to it, because it has not made all of the corrections as di- 
rected, would appear to be valid. 

The present record is inadequate to permit accurate ascertainment 
of the extent to which equitable adjustments have been allowed, and 
we therefore are unable at this time to determine whether the $20,000 
item properly or improperly is being withheld to cover wage deficien- 
cies. In the circumstances it is suggested that your Department may 
wish to give further consideration to the matters discussed and to 
complete appropriate action. 

In the instant case no objection will be interposed to increasing 
the contract price to the extent that modifications of minimum wage 
requirements have resulted in added costs of performance, particularly 
since it appears that such modifications were ordered prior to receipt 
of our decision dated April 3, 1961, 40 Comp. Gen. 557. However, in 
this case, and in any other instances where wage adjustments in accord- 
ance with modifications ordered under similar conditions have not 
been completed, change orders revising the original contract under- 
takings should be canceled. 

We are taking the liberty of furnishing a copy of this statement 
of our views to the contractor with assurances that it may expect in 
the near future to receive further advices concerning settlement from 
the Corps of Engineers. A copy also is being sent to the Secretary 
of Labor, advising that there is no legal basis for the Department of 
Labor to amend valid prevailing wage determination schedules in- 
corporated into Davis-Bacon Act contracts or for a contracting agency 
to require a contractor to comply with such amendments. 
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[[B-150527] 


Bids—Evaluation—Separable v. Aggregate Items, Prices, Etce.— 
Evaluation Formula Erroneous 


Under an invitation for bids on lots of assorted items to be evaluated “on a lot 
basis only,” with no reservation in the Government to accept any item or group 
of items, the rejection of the low bid on 3 lots, conditioned by a minimum ac- 
ceptable dollar amount, on the basis that the invitation required award to be 
made on each lot to the low bidder on that specific lot was erroneous, and failure 
to consider the Federal Property and Administrative Services Act (41 U.S.C. 
253(b)) in the bid evaluation deprived the Government of the price advantage 
that would have resulted from combining lots to meet the low bidder’s dollar 
limitation; however, the propriety of the payments made under the contracts 
awarded will not be questioned as the evaluation of bids under the erroneous 
interpretation that “award will be made of each lot to the lowest bidder on that 
lot and bids on combination of lots will not be considered” was not inconsistent 
with the implications of prior decisions that all or none bid limitations are 
effective absent a contrary provision in the invitation, but future procurements 
should be in accord with this decision. 


To the Commandant, United States Coast Guard, February 15, 1963: 

We have received a report with letter of January 17, 1963, your 
reference FS-1, in connection with a protest by the Metimpex Corpo- 
ration against the rejection of its bid on certain supplies in response 
to invitation No, 35B-1-63-B, issued October 23, 1962, by the Coast 
Guard Supply Center in Brooklyn, New York, for the procurement 
of 27 lots of buoy chain and bridles. In the aggregate, the invitation 
called for 116 line items, embracing 10 sizes of chain and 6 sizes of 
bridles, and each lot represented the requirements of a single Coast 
Guard station or base. 

The invitation provided at page 2 that award would be made “on 
lot basis only.” The usual provision found on the reverse side of 
Standard Form 33, reserving to the Government the right to accept any 
item or group of items unless specifically limited by the language of 
the bid, was omitted. The Metimpex bid, offering supplies of foreign 
origin, was low on items 19, 20 and 22, even taking into consideration 
the 12 percent differential applicable pursuant to the Buy American 
Act, 41 U.S.C. 10a and Executive Order No. 10582, as amended by 
Executive Order No. 11051. The total amount of the award to Metim- 
pex for these items would have been $20,267.44, considering applicable 
prompt payment discounts. However, the company had conditioned 
its bid by providing that, with certain exceptions not here applicable, 
the minimum acceptable amount of any award was $25,000. 

The contracting officer construed the provision of the invitation 
quoted above to mean that award was required to be made on each lot 
to the low bidder on that specific lot. Since the minimum acceptable 
dollar amount precluded award to Metimpex on the lots on which it 
was low, the bid was rejected entirely and award made on the various 
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lots to six firms on December 14, 1962, for delivery not later than April 
15, 1963. 

Metimpex contends that it should have been given an award for the 
items on which it was low, plus item 18, on which it was not low if 
the Buy American differential is included, because award to the firm 
of all four lots, even including the differential, would produce a lower 
cost to the Government than any other combination of bids on those 
lots. The contracting officer concedes the validity of the conclusion 
but contends that award to the firm for item 18 is precluded by the 
invitation provision for award on a lot basis only. 

The stipulation by bidders of limitations on the acceptance of items 
in a bid to various combinations or maximum or minimum dollar 
amounts is not unusual in Government procurements. As with a re- 
lated form of qualified bid, the all or none bid, we have consistently 
taken the position that such limitations are effective in the absence 
of a specific provision in the invitation to the contrary. See 35 Comp. 
Gen. 383, 385. The contracting officer’s interpretation of the cited 
language of the invitation is that by providing specifically for award 
on a lot basis only it effeetively precludes consideration of bids other- 
wise than on each individual lot as a separate and distinct unit, with- 
out regard to any other. 

While recognizing the implication in the line of decisions above 
referred to that qualifying limitations or combination bids may be 
prohibited, we must also take into consideration the Federal Property 
and Administrative Services Act, as amended, pursuant to which the 
procurement was undertaken, which provides (41 U.S.C. 253(b)) that 
award shall be made on the basis of the bid most advantageous to the 
Government, “price and other factors considered.” This has been 
consistently interpreted to require award on the basis of the most 
favorable cost to the Government, assuming the responsiveness of the 
bid and the responsibility of the bidder. Similarly, it has been held 
that one of the chief purposes of the advertising statutes is to obtain 
for the Government the benefits flowing from free and unrestricted 
competition. See United States v. Brookridge Farm, 111 F. 2d 461. 
In this connection we have in a long series of decisions adhered to the 
principle that stipulations tending to restrict competition and there- 
fore to increase the cost of performance are unauthorized unless rea- 
sonably requisite to the accomplishment of the legislative purposes of 
the contract appropriation involved or unless such stipulations are 
expressly authorized by statute. B-148930, July 2, 1962. 

In the present instance, it would appear that the primary purpose 
of the provision for award “on lot basis only” was to permit the award 
to a single contractor of the supplies needed at each of the 27 destina- 
tions, thus avoiding a multiplicity of shipments to be checked in at 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 417 


individual destinations and facilitating the administration of the 
contracts. Had the invitation contained the provisions of paragraph 
8(c) of Standard Form 33 “Instructions to Bidders,” reserving the 
right to make award on any item or group of items, it might have 
been necessary to evaluate separately the bids on each of the 116 line 
items, which might conceivably have resulted in awards requiring 
deliveries of single items by one contractor to as many as 27 different 
destinations and deliveries to a single destination by a different con- 
tractor of each of the several items needed there. 

In this aspect, we have no question as to the propriety of the 
exception to the standard form provision. However, we do not be- 
lieve that the words “award will be made on lot basis only” are the 
equivalent of “award will be made of each lot to the lowest bidder 
on that lot and bids on combinations of lots will not be considered,” 
and we feel that such an interpretation raises a serious question as 
to the conformance of the invitation and awards with the require- 
ments of the cited statute. In our judgment a provision requiring 
evaluation on the basis of bids on each item or lot without reference 
to any others tends to limit unduly the Government’s right to accept 
the best price offered for the articles to be purchased and the amount 
of competition which otherwise would be available. Some instances 
may arise which would require this kind of provision to protect the 
Government’s interest. See, for example, B-141739, April 14, 1960. 
We can find no basis, however, for concluding that such factors might 
have been present in the instant procurement or that they are likely 
to arise in the majority of cases. See in this connection 34 Comp. 
Gen. 79, 80. We must therefore conclude, in the absence of circum- 
stances reasonably establishing that the interest of the Government 
would be served by prohibiting the submission of bids on an all or 
none or combination basis, that such prohibition unduly restricts com- 
petition and is contrary to the purpose of the statutes governing public 
procurement. 

For the reasons stated, the contracting officer’s failure to evaluate 
the bids in such manner as to realize for the Government the price 
advantage available under the Metimpex bid was erroneous. How- 
ever, since his interpretation of the provision for bid evaluation on 
a lot basis only was not inconsistent with the implications of some 
of our prior decisions with respect to all or none bids, and in view of 
the length of time which has expired since award, we will not ques- 
tion the propriety of payments made under the contracts. Future 
procurements should follow the principles set out above. 

The file accompanying the letter of January 17, 1963, is returned as 
requested. 


722-809 O-64—29 
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[B-150643] 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Authority 





Retired officers and employees of the District of Columbia Metropolitan Police 
Department and the Metropolitan Fire Department who under the authority of 
section 301 of the act of June 20, 1953, are entitled to receive without making 
application therefor an increase in retirement compensation with respect to 
each increase in salary granted by law to which they would have been entitled 
had they remained in the active service, if retired from a position in one of 
the categories to which the special pay provisions of the act of October 24, 1962 
(Public Law 87-882) apply, are entitled to have their retirement compensation 
computed upon the specially adjusted rates prescribed by the act for active duty 
personnel, in view of the fact that had they been in the service on the effective 
date of the 1962 act in the positions they held immediately prior to retirement 
their active duty pay would have been increased in accordance with such special 
adjustment provisions. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


A private in the District of Columbia Metropolitan Police Department retired 
on December 1, 1954, with 13 years of service who is receiving an annuity based 
on the compensation of class 1, service step 6, is entitled to have his retirement 
compensation based on class 1, longevity step 7, in accordance with the salary 
increase provided under section 2(a)(1) of the act of October 24, 1962 (Public 
Law 87-882), for a private in the active service who immediately prior to the 
effective date of the act was serving in step 6, class 1, and had a total of 13 
years or more of service as of the first day of the first pay period which began 
after January 1, 1958, in view of section 301 of the act of June 20, 1953, authoriz- 
ing increases in the retirement compensation of members who had they remained 
in the active service would have been entitled to salary increases granted by law; 
however, when the 13 years of service is not completed as required by section 
2(a) (1), the retirement compensation should be based on the new pay of Class 
1, service step 6. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


Members of the Metropolitan Police Force and Fire Department of the District 
of Columbia who retired from the position of station clerk and are receiving 
an annuity based on the compensation of class 1, subclass (b), service step 6, 
are entitled to an increase in retirement compensation, pursuant to section 801 
of the act of June 20, 1953, which authorizes increases in the retirement compen- 
sation of members who had they remained in the active service would receive 
the increases granted by law, and, therefore, they are entitled to have their re- 
tirement compensation based on class 1, subclass (c), service step 6, in accord- 
ance with section 2(a) (2) of the act of October 24, 1962 (Public Law 87-882), 
which prescribes that station clerks serving in class 1, subclass (b), immediately 
prior to the effective date of the act shall be placed in a corresponding title and 
compensation step in subclass (c). 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


A private retired from the position of detective who is receiving a retirement 
annuity based on the compensation of class 1, subclass (c), longevity step 7, 
and is entitled under section 301 of the act of June 30, 1953, to an increase in 
retirement compensation whenever salary increases are granted by law to active 
service personnel, as if he had remained in the active service, upon enactment 
of Public Law 87-882, October 24, 1962, providing compensation increases for 
active duty personnel, is entitled to have his retirement annuity based on the 
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new pay of class 3, service step 4, provided by section 2(a) (8) of the act, and 
any detective or precinct detective who is covered under section 2(a)(3) is 
entitled to a retirement compensation adjustment in accordance with the sched- 
ule shown in the section, as if he were still in the active service. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


In adjusting retirement compensation as required by section 301 of the act of 
June 20, 1953, a detective sergeant whose retirement annuity is based on the 
compensation of class 1, subclass (e), longevity step 8, should have his retire- 
ment annuity based on the new pay of class 4, subclass (b), longevity step 8, 
in accordance with section 2(a) (4) of the act of October 24, 1962 (Public Law 
87-882), which provides salary increases for active duty personnel serving as 
detective sergeants, section 301 of the 1953 act authorizing increases in retire- 
ment compensation when salary increases are granted by law, as though the 
retirees had remained in the active service, and any other retired detective 
sergeants should be given similar treatment in accordance with the schedule 
shown under section 2(a) (4). 


District of Columbia—Firemen and Policemen-——Retirement— 
Annuities—Adjustment—Rate Bases 


In view of the fact that the rank of corporal in the District of Columbia Metro- 
politan Police Department was automatically changed to the rank of sergeant by 
the act of October 24, 1962 (Public Law 87-882), providing salary increases for 
active service personnel, a member of the Department retired from the position 
of corporal and receiving an annuity based on class 3, subclass (a), longevity 
step 7, is entitled to an annuity based on the new pay of class 4, subclass (a), 
service step 4, provided by section 2(a) (5) of the act for corporals in the active 
service changed to sergeants, as section 301 of the act of June 20, 1953, author- 
izes adjustment of retirement compensation for retirees who had they remained 
in the service would have been entitled to salary increases granted by law to 
active duty personnel, and those retired corporals assigned as motorcycle officers 
to class 3, subclass (a), should be accorded similar treatment and advanced to 
class 4, subclass (c), in accordance with the schedule in section 2(a) (5). 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


In the adjustment of retirement compensation authorized under section 301 of 
the act of June 20, 1953, for retirees who if they had remained in the active 
service would have been entitled to the salary increases granted by law to active 
duty personnel, both a sergeant who at the time of his retirement on June 1, 
1953, had been in that rank only one month and is receiving a retirement annuity 
based on class 4, subclass (a), service step 1, and a sergeant retired on June 1, 
1957, with 11 years of service in that rank, and receiving an annuity based on 
class 4, subclass (a), longevity step 8, are entitled to receive annuities based 
on the new pay of class 4, longevity step 9, provided by section 2(a) (6) of the 
act of October 24, 1962 (Public Law 87-882), for active duty personnel. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


A retired sergeant who was promoted to that rank on June 1, 1957, and is re- 
ceiving a retirement annuity based on class 4, service step 4, in the adjustment 
of his retirement compensation which is authorized by section 301 of the act 
of June 20, 1953, for retirees who if they had remained in the active service 
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would receive the compensation increases provided by law for active duty 
personnel, is entitled to receive a retirement annuity based on the new pay of 
class 4, longevity step 8, established under the act of October 24, 1962 (Public 
Law 87-882), for active duty personnel, section 2(a)(6) of the act providing 
that a sergeant if immediately prior to the effective date of the act was serving 
in longevity step 7, or service step 4, or any lower step, shall be advanced to the 
second higher scheduled step in class 4, above the step in which he was serving. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


In view of the fact that a sergeant promoted after the effective date—the first 
pay period commencing after January 1, 1958—of the District of Columbia Police 
and Firemen’s Salary Act of 1958, is entitled to receive the next higher scheduled 
step in class 4 under section 2(a) (6) of the act of October 24, 1962 (Public Law 
87-882), providing salary increases and adjustments, a member promoted to 
the rank of sergeant on February 1, 1958, and retired from that rank who is 
receiving a retirement annuity based on the salary of class 4, longevity step 8, 
is entitled to have his annuity based on the new pay of class 4, longevity step 9, 
in accordance with section 2(a)(6) of the 1962 act, section 301 of the act of 
June 20, 1953, authorizing the adjustment of retirement compensation for 
retirees who had they continued in active service would be entitled to salary 
increases granted by law. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Adjustment—Rate Bases 


Retired officers and employees of the District of Columbia Metropolitan Police 
Department and the Metropolitan Fire Department who under section 301 
of the act of June 20, 1953, are entitled to an adjustment in their retirement 
compensation on the basis that had they remained in the active service they 
would have been eligible to salary increases granted by law, are entitled to have 
their retirement compensation which is based on longevity step 9 in classes 5 
through 10, based on longevity step 8, classes 5 through 10, in accordance with 
the adjustment in compensation provided under section 2(a)(7) of the act of 
October 24, 1962 (Public Law 87-882), for active officers and members. 


District of Columbia—Firemen and Policemen—Retirement— 
Annuities—Service Credits 

In view of the provisions in the District of Columbia Police and Firemen’s 
Salary Act of 1958, approved August 1, 1958, Public Law 85-584, for crediting 
service, other than that credited in the initial adjustment under the act, toward 
longevity and step increases, an individual who retired after the effective date 
of the act is entitled to have his retirement compensation computed upon the 
basis of the service, not otherwise credited in the initial salary adjustment, 
rendered prior to the effective date of the act to the extent that the service is 
authorized to be credited under sections 303 (step increases) and 401 (longevity 
increases) ; however, any officer or member who retired prior to the effective 
date of the act is not entitled to any service credit under sections 303 or 401, 
except for the active service performed after the effective date of the act. 

To the President, Board of Commissioners of the District of Colum- 


bia, February 15, 1963: 


Your letter of January 16, 1963, requests our decision concerning 
the correct bases for adjusting the retirement compensation of certain 
retired officers and employees of the Metropolitan Police Department 
and the Metropolitan Fire Department under section 301 of the act 
of June 20, 1953, 67 Stat. 75, 4 D.C. Code 518, because of the com- 
pensation increases enacted for active duty personnel by Public Law 
87-882, 76 Stat. 1239, 4 D.C. Code 823. 
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Section 301 is as follows: 


Notwithstanding section 6 of the Act entitled “An Act to fix the salaries 
of officers and members of the Metropolitan Police Force and Fire Department 
of the District of Columbia”, approved July 1, 1930 (46 Stat. 841, ch. 783, D.C. 
Code, 1951 edition, sec. 4-505), each individual heretofore or hereafter retired 
from active service and entitled to receive a pension relief allowance or re- 
tirement compensation under the provisions of section 12 of the Act entitled 
“An Act making appropriations to provide for the expenses of the government 
of the District of Columbia for the fiscal year ending June thirtieth, nineteen 
hundred and seventeen, and for other purposes”, approved September 1, 1916 
(39 Stat. 676), as amended, .shall be entitled to receive, without making ap- 
plication therefor, with respect to each increase in salary granted by this Act, 
or hereafter granted by law to which such individual would be entitled if he 
were in active service, an increase in his pension relief allowance or retirement 
compensation. Such increase shall be in an amount which bears the same 
ratio to such increase in salary as the amount of each such individual’s pen- 
sion relief allowance or retirement compensation in effect on the day next 
preceding such salary increase bore to the salary to which he would have been 
entitled had he been in active service on the day next preceding such salary in- 
crease. Each increase in pension relief allowance or retirement compensation 
under this title resulting from an increase in salary shall take effect as of the 
first day of the first month following the effective date of such increase in salary. 


As pointed out in your letter, Public Law 87-882 does more than 
merely provide a general salary rate increase for active personnel of 
the Metropolitan Police and Fire Departments. The purposes of that 
law as explained on page 1 of S. Rept. No. 2214, September 29, 1962, 
are set forth in your letter as follows: 

The principal purposes of the bill are (1) to provide an increase in the salaries 
of policemen and firemen, (2) to more adequately provide for the recognition 
of the assigned responsibilities of certain officers and members of the several 
police forces and Fire Department of the District of Columbia, (3) to provide 
a one-step advancement for privates with long years of service to more nearly 
equalize such service with the time required for newly appointed privates to 


reach the top, (4) to eliminate the rank of corporal, and (5) to permit better 
pay alinement among members. 


A similar statement of the purposes of law appears on page 2 of 
H. Rept. No. 2537 of October 4, 1962. 

Public Law 87-882 in addition to revising upward the entire pay 
scale of active personnel of the Metropolitan Police and Fire Depart- 
ments provides special compensation adjustment benefits for certain 
classes of active personnel in order to remove inequities, establish 
proper pay alinement, and adjust compensation rates to conform with 
duties and responsibilities. 

The basic question which is common to all of the examples set forth 
in your letter concerning which you ask for specific advice as to the 
proper adjustments to be made is whether the increased rates payable 
to those classes of active personnel benefiting under the special adjust- 
ment provisions of Public Law 87-882 properly may be used as a basis 
for the adjustment of the retirement compensation of a member who 
previously had retired from a position in one of the categories to which 
a special pay adjustment provision applies. 
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Our opinion is that this basic question must be answered in the 
affirmative since the specific language of section 301 of the act of 
June 20, 1953, quoted above, is to the effect that each individual en- 
titled to receive retirement compensation “shall be entitled to receive, 
without making application therefor,” an increase in his retirement 
compensation “with respect to each increase in salary * * * hereafter 
granted by law to which such individual would be entitled if he 
were in active service.” If the individuals to whom your submission 
applies were in the service on the effective date of Public Law 87-882 
in the positions they held immediately prior to their retirement, their 
active duty pay would have been increased in accordance with the spe- 
cial adjustment provisions of that law. Thus, section 301 of the act 
of June 20, 1953, would entitle them to have their retirement compen- 
stion computed upon the specially adjusted rates prescribed by Public 
Law 87-882 which would have been applicable to them if they had 
been in active service on the the effective date of that law—Public 
Law 87-882. 

The principle stated above applies equally to each of the questions 
presented in the various examples set forth in your letter. For con- 
venience the specific examples are restated and the questions appear- 
ing in each are answered as follows: 


Example 1. Private A had been a private in the Metropoliten Police Depart- 
ment and had 13 years service at time of retirement as of December 1, 1954. He 
is now receiving an annuity based on the compensation of Class 1, Service Step 6. 
He was already in a retired status on the first pay period which began after 
January 1,1958. Should his retirement be based on the salary of Class 1, Longev- 
ity Step 7 and thus receive the benefit of the advancement of the additional 
step even though he is in a retired status, or should his annuity be based on the 
new pay of Class 1, Step 6? 


Section 2(a) (1) of Public Law 87-882, 4 D.C, Code 823(c) (1), pro- 
vides in part that: 


Each private who immediately prior to the effective date of this Act was serv- 
ing in service step 6 * * * in any subclass in class 1, and had a total of thirteen 
or more years of service as of the first day of the first pay period which began 
after January 1, 1958, shall, on the effective date of this Act, be advanced from 


service step 6 to longevity step7 * * * 


In view of the specific language in section 2(a) (1), quoted above, the 
private concerned in this example should have his retirement com- 
pensation based upon the salary of class 1, longevity step 7 rather than 


class 1, step 6. 


Example 2. private B had been a private in the Metropolitan Police Depart- 
ment and had 13 years service at time of retirement as of February 1, 1958. He 
is now receiving an annuity based on Class 1, Service Step 6. Private B did not 
have 13 years service as of the first pay period which began after January 1, 
1958. Should his retirement annuity be based on the new pay of Class 1, Service 


Step 6. 


Since Private B did not have 13 years’ service as of the first pay 
period beginning after January 1, 1958, he would not have been en- 
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titled to advancement under section 2(a) (1), above, to longevity step 
7 had he been on active duty on the effective date of Public Law 
87-882. Hence, his retirement compensation should be based upon the 
pay prescribed by law for class 1, service step 6. 

Example 3. Private C retired from the position bearing the title of Station 
Clerk and is now receiving an annuity based on the compensation of Class 1, Sub- 


class (b), Service Step 6. Should his retirement annuity be based on the new 
pay of Class 1, Sub-class (c), Service Step 6? 


Section 2(a) (2) of Public Law 87-882, 4 D.C, Code 823(c) (2), pro- 
vides that each private who immediately prior to the effective date of 
this act was serving in a position bearing the title of station clerk in 
class 1, subclass (b), shall be placed in the corresponding title in class 
1, subclass (c) and shall receive basic compensation at the service step 
or longevity step in subclass (c) corresponding to that service step 
or longevity step in which he was serving immediately prior to the 
effective date of this act. In view of the specific language of this 
statutory provision (section 2(a)(2)), your question is answered in 
the affirmative. 


Example 4. private D was retired from the position bearing the title of 
Detective and is receiving retirement annuity based on the compensation of Class 
1, Sub-class (c), Longevity Step 7. Should his retirement annuity be based on 
the new pay of Class 3, Service Step 4? 

It is also planned to place any detective or precinct detective that is covered 
under section 2(a) (3) in accordance with the schedule shown therein as if he 
were still in the active service. 


Section 2(a)(3) of Public Law 87-882, 4 D.C. Code 823(c) (3), 
provides that each private who immediately prior to the effective date 
of this act was serving in a position bearing the title of detective or 
precinct detective in class 1, subclass (c) or subclass (d), shall on the 
effective date of this act, after the application of the provisions of 
paragraph (1) of subsection (a) of this section, be placed in and 
receive basic compensation at a scheduled rate in class 3, with the title 
of detective as follows: 


From— To— 

Detective, class 1, subclass (c) : Detective, class 3: 

* * * * * * * 
Longevity step 7 Service step 4. 


Because of the specific provisions in subsection 2(a) (3), quoted above, 
your question is answered in the affirmative. The action contem- 
plated: in the second paragraph of this example is correct. 


Example 5. Detective Sergeant E retired from the position of Detective 
Sergeant and is receiving. retirement annuity based on the compensation of 
Class 1, Sub-class (e), Longevity Step 8. Should his retirement annuity be 
based on the new pay of Class 4, Sub-class (b), Longevity Step 8? Any other 
detective sergeants who are retired will be given similar treatment in accordance 
with the schedule shown in Public Law 87-882 under section 2(a) (4). 
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Section 2(a) (4) of Public Law 87-882, 4 D.C. Code 823(c) (4), also 
specifically provides that a detective sergeant in class 1, subsection 


(e), longevity step 8, would be placed under the new schedule estab- 


lished by that act in class 4, subclass (b), longevity step 8. Therefore, 
the specific question asked in this example is answered in the affirma- 
tive and the other action indicated in such example also is correct. 


Example 6. (Corporal F is retired from the position of corporal and is receiv- 


ing an annuity based on Class 3, Sub-class (a), Longevity Step 7. Should his 
retirement annuity be based on the new pay of Class 4, Sub-class (a), Service 
Step 4, since under the provisions of Public Law 87-882 the rank of corporal is 
eliminated. Each of the employees of the Police Department who retired as 
corporals will thus automatically be changed to the rank of sergeant. Should 


any other retired corporal or corporal assigned as motorcycle officer be given 
similar treatment in accordance with the schedule shown in section 2(a) (5)? 

Section 2(a)(5) of Public Law 87-882, 4 D.C. Code 823(c) (5), 
provides for the elimination of the rank of corporal and 
for the replacing of officers occupying such rank immedi- 
ately before the effective date of Public Law 87-882 in the 


rank of sergeant, class 4, subclass (a), and those corporals who immed- 
iately prior to such effective date who were assigned as motorcycle 
officers would be placed in class 4, subclass (c) in accordance with the 
schedule set forth in the section. That subsection specifically provides 


that a corporal formerly receiving the pay of class 3, subclass (a), 


longevity step 7, should thereafter receive the pay of sergeant, class 
4, subclass (a), service step 4. The two questions you presented in 
the example are answered in the affirmative. 


Example 7. Sergeant G retired from the position of sergeant on June 1, 
1953 and was in that rank only for one month at time of retirement. He is 
now receiving a retirement annuity based on Class 4, Sub-class (a), Service 
Step 1. Under the provisions of the Act should he be advanced so as to receive 
a retirement annuity based on the new pay of Class 4, Longevity Step 9? 

Sergeant H was retired from the position of sergeant on June 1, 1957 and 
was in that rank 11 years at time of retirement. He is now receiving a retire- 
ment annuity based on Class 4, Sub-class (a), Longevity Step 8. Should he 
be advanced so as to receive a retirement annuity based on the new pay of 
Class 4, Longevity Step 9 and thus receive the same retirement annuity as 
Sergeant G? 

Sergeant I was promoted to sergeant on June 1, 1957 and retired subsequently 
from that rank. He is now receiving a retirement annuity based on Class 4, 
Service Step 6. Should he be advanced so as to receive a retirement annuity 
based on the new pay of Class 4, Service Step 6? 

Sergeant J was promoted to sergeant on February 1, 1958 and retired sub- 
sequently from that rank. He is receiving retirement annuity: based on salary 


of Class 4, Longevity Step 8. Should his retirement annuity now be based on 
the new pay of Class 4, Longevity Step 9? 


Section 2(a) (6) of Public Law 87-882, 4 D.C. Code 823(c) (6), is in 
part as follows: 


Each officer or member who was a sergeant in class 4 immediately prior to the 
effective date of this Act, and who was a sergeant prior to July 1, 1953, shall be 
advanced to and shall receive the scheduled rate of basic compensation for 
longevity step 9 in class 4. Each officer or member who was a sergeant in class 4 
immediately prior to the effective date of this Act and who was promoted to 
sergeant after June 30, 1953, and prior to the effective date of the District of 
Columbia Police and Firemen’s Salary Act of 1958, shall, if immediately prior 
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to the effective date of this Act he was serving in longevity step 7 or service step 
4 or any lower service step, be advanced to the second higher scheduled step in 
class 4 above such step in which he was so serving or if, immediately prior to the 


effective date of this Act he was serving in longevity step 8 he shall be advanced 


to longevity step 9 in class 4, and shall receive the scheduled rate of basic com- 
pensation for the step to which he is advanced. Each officer or member who was 
a sergeant in class 4 immediately prior to the effective date of this Act and who 
was promoted to sergeant on or after the effective date of the District of 
Columbia Police and Firemen’s Salary Act of 1958, shall be advanced to and 
receive the scheduled rate of basic compensation for the next higher scheduled 


step inclass4. * * * 


The specific language of the quoted subsection requires an affirma- 
tive answer to the question submitted in both the first and second 
paragraphs of example 7. Apparently, the sergeant referred to in the 


third paragraph of your example is now receiving a retirement annuity 


based on class 4, service step 4 rather than service step 6 as indicated in 
that paragraph. Under the specific wording of the quoted subsec- 
tion—“if immediately prior to the effective date of this Act he was 
serving in longevity step 7 or service step 4 or any lower step, be 


advanced to the second higher scheduled step in class 4 above such step 


in which he was so serving”—such sergeant would be entitled to receive 
a retirement annuity based upon class 4, longevity step 8 rather than 
class 4, service step 6, as indicated in the third paragraph of your 
example.” 


Since the officer referred to in the final paragraph under example 7 
was promoted to sergeant after the effective date—the first pay period 
commencing after January 1, 1958—of the District of Columbia Police 
and Firemen’s Salary Act of 1958, 4 D.C. Code 823, he is entitled to 


receive the next higher scheduled step in class 4 under the quoted pro- 


visions of subsection 2(a) (6), above. The question presented in this 
paragraph, therefore, is answered in the affirmative. 


Example 8. Should any retired officer member receiving his annuity based on 
Longevity Step 9 in classes 5 through 10 now receive an annuity based on the 
basic compensation in Longevity Step 8, Classes 5 through 10?” 


Subsection 2(a) (7) of Public Law 87-882, 4 D.C. Code 823(c) (7), 
is as follows: 


Each officer or member receiving basic compensation at scheduled longevity 
step 9, in classes 5 through 10, respectively, of the District of Columbia Police 
and Firemen’s Salary Act of 1958, as amended, shall be placed in and receive the 
rate of basic compensation at the scheduled longevity step 8, in classes 5 through 
10, respectively, of the above schedule. 


The question presented in this example is answered in the 
affirmative. 


You say in the next to last paragraph of this letter that: 


It is not planned to give any credit for service as provided in section 303 
[relating to service step increases] or section 401 [relating to longevity step in- 
creases], as the case may be, of the District of Columbia Police and Firemen’s 
Salary Act of 1958, as amended, unless such service was rendered after the 
effective date of such Act. [Brac*eted language supplied. ] 
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Both sections 308 and 401, 4 D.C. Code 829 and 832, of the District 
of Columbia Police and Firemen’s Salary Act of 1958, approved 
August 1, 1958, Public Law 85-584, provide for the crediting of satis- 
factory service (other than that credited in the initial adjustment of 
salaries under that act) rendered by an officer or member immediately 
prior to the effective date of such act. In view of the provisions of 
those sections any individual who retired after the effective date of 
Public Law 85-584 should have his retirement compensation computed 
upon the basis of the service, not otherwise credited in the initial ad- 
justment of salaries, rendered prior to the effective date of that act to 
the extent that such service is authorized to be credited under sections 
303 and 401. However, any such officer or member who retired prior 
to the effective date of Public Law 85-584, would not be entitled to any 
service credit under sections 303 or 401 except for such active service 
as he might thereafter render following the effective date of such act. 
Cf. Abell v. Spencer, 225 F. 2d 568. 


[B-149977, B-143439] 


Compensation—Overtime—Standby, Ete., Time—Absences 


The practice of withholding premium compensation for standby duty absences, 
whether or not the absence is for personal reasons, and of substituting unsched- 
uled overtime as “fill-in” time for the lower rate standby duty absences may be 
changed to provide for the payment of all unscheduled overtime duty at appli- 
cable overtime rates, eliminating the substitution of such duty for unserved 
scheduled standby duty, and to provide that regardless of need employees will 
receive compensation for regularly scheduled standby services, except when 
during an absence for personal reasons there is a specific need for their standby 
services, the Federal Employees Pay Regulations requiring no strict adherence 
to a fixed weekly or other periodic standby schedule if it is predictable in ad- 
vance that the standby tours are unnecessary; however, percentage rates of 
premium compensation should be determined from weekly average standby 
hours and any question as to an appropriate percentage rate should be submitted 
to the Civil Service Commission. 40 Comp. Gen. 88, modified. 


To the Secretary of Agriculture, February 18, 1963: 


On January 17, 1963, the Administrative Assistant Secretary pre- 
sented for our consideration certain proposed changes in practice in 
the payment of premium compensation on an annual basis under 
section 401(1) of the Federal Employees Pay Act of 1945, as amended, 
5 U.S.C. 926, and overtime compensation for irregular, unscheduled 
overtime duty to employees who are regularly assigned to standby 
tours of duty in connection with fighting forest fires. 

The subject employees have regular 40-hour, actual-work, basic 
workweeks and, in addition, are assigned to regular weekly standby 
tours of duty separate and distinct from the basic workweek. We 
held in 40 Comp. Gen. 88 that the hourly rate of compensation for 
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the basic workweek could be determined from the appropriate annual 
rate as prescribed in the General Accounting Office Salary Table; 
that an hourly rate for the standby duty could be determined by 
dividing the amount of the annual premium compensation received 
during a week when full duty time is served by the number of sched- 
uled weekly standby hours; and that annual and sick leave could be 
credited and charged upon the basis of the basic 40-hour workweek, 
only, but that no premium compensation could be paid for periods 
of absence from scheduled standby duty. 

As a result of our decision, particularly the last sentence thereof 
where we said that no premium compensation could be paid for peri- 
ods of absence from standby duty, payment for standby duty was 
withheld whenever an employee was absent from a standby tour, 
regardless of whether the absence was for personal reasons or because 
he was excused from the duty when weather conditions resulted in 
low fire danger. Also, before paying for unscheduled overtime out- 
side of the scheduled tours of duty (basic and standby) as permitted 
by the amendment of section 401(1) by Public Law 85-525, July 18, 
1958, 72 Stat. 363, 5 U.S.C. 926, such overtime was applied to fill 
in time absent from standby duty, overtime compensation being paid 
only for the excess, if any. The result is that, to the extent of the 
“fill-in” time, the unscheduled overtime is paid for at the standby 
hourly rate which is considerably lower than the regular rate for 
overtime. The following illustrative example of a scheduled basic 
workweek and standby duty, and of the actual duty status for the 
week, is given: 


Basic workweek 
Standby duty 
Assume he worked one week as follows: 
Basic workweek 
Sick leave 
Standby 
Unscheduled standby or overtime 


| | m 
| | m 


mrplo poz 
lola porn 
lous pos 
| m|c0 mony 
| =| 0 wmoory 


III 
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The Administrative Assistant Secretary says that in previous years, 
unscheduled overtime duty performed on Monday and Saturday would 
be substituted for scheduled standby duty not performed on Tuesday 
and Wednesday ; that any shortage in hours of duty not performed in 
the basic workweek (40 hours) would, of course, be offset, if not 
covered by leave, with unscheduled overtime served; and that in this 
particular example, for an employee with a base rate of $4,565 per 
annum, the premium compensation rate for scheduled standby duty 
would be 88 cents per hour, whereas the overtime rate for the un- 
scheduled overtime would be $2.20 per hour (base rate under authority 
of section 407 of the Agricultural Appropriation Act of 1952, 5 U.S.C. 
574a). 
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It is proposed to change the practice to provide that : 


All unscheduled overtime duty will be paid for at the applicable overtime rates, 
and such overtime duty will not be substituted for unserved scheduled standby 
duty. For example, in the “actual” workweek schedule shown above, the Forest 
Service will pay the employee for unscheduled overtime duty performed on 
Monday and Saturday at the applicable overtime rates and not require that this 
unscheduled overtime duty be substituted for scheduled standby duty not served 
on Tuesday and Wednesday. (We recognize that unscheduled overtime duty 
performed must be first substituted for regular workweek duty (40 hours) not 
performed and not covered by leave before overtime may be paid.) 

Also, as to the practice of deducting the hourly equivalent of the 
annual premium compensation when the employee is absent from 
standby duty, it is proposed to provide that: 

Employees will receive compensation for scheduled standby services, regardless 
of the degree of need for such services which fluctuate from day to day during 
the calendar period in which the employee’s work schedule includes scheduled 
standby. However, when an employee absents himself for personal reasons 
(sickness, etc.) from regularly scheduled standby duty, he will not receive com- 
pensation if there is a specific need for such standby services during the period 
of absence. Further, it is proposed to allow compensation for the period of such 
absence if weather conditions were such that the standby duty was not necessary. 

Premium compensation on an annual basis for employees who have 
a regular 40-hour basic workweek and are required in addition to re- 
main on standby duty is covered by section 25.254(a) (3) of the Fed- 
eral Employees Pay Regulations, 5 CFR 25.254(a) (3), implementing 
section 401(1) of the pay act. Section 25.271 of the regulations places 
upon the head of the department concerned the responsibility for, 
among other things, fixing tours of duty and ordering employees, as he 
deems necessary, to remain at their stations in a standby status; and 
for determining the applicable rate of additional compensation which 
has been approved by the Civil Service Commission or, if no approved 
rate is applicable, proposing a rate of additional compensation for 
approval by the Commission. Section 25.253(a)(2) provides that 
tours of duty (including time required for remaining on duty) must 
be established on a regularly recurring basis over a substantial period 
of time, generally a few months. According to the note following 
section 25.254(a) (3), the number of days or hours of duty a week 
“for purposes of this section” may be the number each week or the 
average number a week over a reasonable cycle. Also, it should be 
noted that section 25.254(a)(3) does not fix a precise number of 
standby hours for which a particular percentage rate is to be paid; 
rather, the percentage rate is made applicable to a range of standby 
hours varying between a specified minium and maximum. In light of 
those provisions, we do not view the regulations, taken as a whole, 
as requiring rigid adherence to a fixed weekly (or other periodic) 
standby schedule when, as in the circumstances here under considera- 
tion, it is predictable in advance, although not precisely, that varying 
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conditions of weather or other factors will render the standby tours 
unnecessary on occasion. Rather, our opinion is that it would be 
lawful for you, in advance of a fire season, to determine as accurately 
as possible from historical weather data and other factors the approxi- 
mate number of standby tours which will be required in a particular 
position for the season and to derive a weekly average from the antici- 
pated total. Therefore, subject to the exception noted below, we 
will interpose no objection to your adoption of the proposed changes 
in practice provided the percentage rates are determined from weekly 
average standby hours as stated herein and provided that any question 
as to an appropriate percentage rate be submitted to the Civil Service 
Commission for its consideration. The last sentence of 40 Comp. 
Gen. 88, supra, is modified accordingly. 

It appears from the example given above that “unscheduled stand- 
by” is to be treated the same as unscheduled overtime involving actual 
work. In the absence of sufficient information to show the circum- 
stances under which the unscheduled standby tour is served (such as 
whether it results from one employee substituting for another who 
is absent from a scheduled standby tour or from unusual fire danger 
necessitating the assignment of additional standby personnel) and 
whether the probability of a certain amount of unscheduled standby 
time is to be taken into account in fixing the percentage rate under 
the procedure approved herein, we express no opinion at this time 
as to the propriety of paying overtime compensation therefor. 


[B-150253] 


Retirement—Civilian—Salary Computation for Deductions— 
Overtime Effect 


Retirement deductions from the compensation of a wage board employee whose 
regular 40-hour workweek consists of four 10-hour days for which under section 
201 of the Work Hours Act of 1962, amending section 23 of the act of March 28, 
1934, he receives straight-time pay for 8 hours a day and overtime pay of not 
less than time and one-half for the 2 hours each day in excess of 8 should be 
computed at the employee’s basic rate of pay for the full 40 hours, exclusive 
of the half pay, section 1(d) of the Civil Service Retirement Act, 5 U.S.C. 
2251(d), defining “basic salary” from which a percentage is to be deducted 
for retirement as being exclusive of the overtime received in addition to the 
base pay of the position fixed by law or regulation. 


Retirement—Civilian—Salary Computation for Deductions— 


Leave Effect 


Under the Work Hours Act of 1962, which amended section 23 of the act of 
March 28, 1934, to authorize overtime compensation for wage board employees 
who work in excess of 8 hours per day, as well as in excess of 40 hours per week, 
the practice in administering the 1934 act of substituting time worked during 
hours outside an 8-hour tour of duty, or on a day outside the scheduled 40-hour 
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weekly tour of duty, or time lost in a leave without pay status during that 
week should continue under the new law to the extent of applying the straight- 
time portion of the pay for overtime hours against leave without pay, the change 
in providing overtime for work in excess of 8 hours per day as well as in excess 
of 40 hours per week not affecting the administration of other laws in relation 
to the 40-hour week statute; therefore, an employee who during a 5-day week 
worked four 10-hour days and was in a leave without pay status on one day 
during the workweek should have his retirement deductions computed on 40 
hours at his basic rate of pay. 


Retirement—Civilian—Salary Computation for Deductions— 
Night Work 


For a wage board employee detailed from a day to a night shift, the “basic 
salary” defined by section 1(d) of the Civil Service Retirement Act, 5 U.S.C. 
2251(d), from which a percentage is deducted for retirement purposes is the 
straight-time night rate prescribed for a regular 40-hour workweek, exclusive 
of overtime ; therefore, an employee who under section 201 of the Work Hours Act 
of 1962, amending section 23 of the act of March 28, 1934, receives for the two 
10-hour days he worked, 8 hours at the night rate and 2 hours at the overtime 
night rate for each day, followed by 2 days of annual leave and 1 day of leave 
without pay, should have his retirement deductions based on a total of 36 hours 
straight time, 20 at the night rate, exclusive of overtime, and 16 hours at the 
day rate for the annual leave. 


Leaves of Absence—Without Pay—Reduction of Leave Accrual— 
Substitution of Other Than Regularly Scheduled Work 

In view of the fact that in applying the leave reduction provisions of section 
80.204(a) of the Annual and Sick Leave Regulations, Z1-354, FPM, 5 CFR 
30.204(a), absences in a nonpay status during the base pay hours of the sched- 
uled weekly tour of duty may not be offset by work outside of those hours dur- 
ing the same week, an employee who is in a leave without pay status the first 
2 hours of a 10-hour day and works 8 hours on a day outside his scheduled 
tour of duty, during which period he was in a leave without pay status on 1 
day, was properly charged 10 hours leave without pay, notwithstanding the 
hours were in effect “made up” by the performance of work in excess of the 
scheduled daily working hours or in excess of the scheduled workweek—Monday 
through Friday. 


To the Public Printer, United States Government Printing Office, 
February 20, 1963: 


Your letter of January 15, 1963, after stating certain conclusions 
you have drawn from our decisions of December 14, 1962, B-150253, 
42 Comp. Gen. 309, to you, and of October 9, 1962, B-149986, 42 Comp. 
Gen. 195, to the Chairman, United States Civil Service Commission, 
requests our decision on the questions hereinafter set forth arising 
under section 201 of the Work Hours Act of 1962 (Public Law 87-581, 
approved August 13, 1962, 76 Stat. 360), amending section 23 of the act 
of March 28, 1934, 48 Stat. 522, 5 U.S.C. 673c. 

Your first question concerns an employee who works a regular work- 
week of four ten-hour days in connection with which he is entitled 
under Public Law 87-581 to straight-time pay for eight hours per day 
and to overtime pay of not less than time and one-half for the two 
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hours each day in excess of eight. You ask whether retirement de- 
ductions are to be based only on 82 hours at the basic rate or on 40 
hours at the basic rate. 

Section 1(d) of the Civil Service Retirement Act, 70 Stat. 743, 
5 U.S.C. 2251(d), defines “basic salary” (from which a percentage is 
to be deducted for retirement) as being exclusive of, among other 
things, overtime pay given in addition to the base pay of the position 
as fixed by law or regulation. In our decision of October 9, 1962, 
above, we concurred in the proposal to retain the basic 40-hour work- 
week for retirement purposes but to exclude from retirement deduc- 
tions the additional half pay which is payable for work in excess of 
eight hours on any day within the 40-hour workweek. In line there- 
with, retirement deductions in the example given should be computed 
on the basic rate for the full 40 hours, exclusive of the half pay, and not 
merely on the 32 hours for which the basic rate, only, is paid. 

You say that it will be necessary to make pay adjustments for some 
employees retroactively from October 12, 1962 (the effective date of 
Public Law 87-581), to date, and you request to be advised whether an 
adjustment of retirement deductions will be required in the cases set 
forth below. 

The case designated as “1” and the related questions are as follows: 
An employee worked the following work schedule during the week: Monday, 10 
hours; Tuesday, 10 hours; Wednesday, leave without pay; Thursday, 10 hours; 
and Friday, 10 hours. Under the old 40-hour basis, the employee was paid for 10 
hours straight time for Monday, Tuesday, Thursday and Friday; a total of 40 
hours at straight time or regular rate and retirement deductions were made on a 
basis of 614% of the gross amount due for such pay at basic rate. Assuming that 
this employee was paid $2.00 an hour and his basic pay for the week was $80.00 
(40 hours X $2.00), the retirement deduction was made for $5.20. Under the pro- 
vision of P.L. 87-581, it appears to us that the employee is entitled to be paid 8 
hours at the basic rate and 2 hours at the overtime rate for Monday, 8 hours at 
the basic rate and 2 hours at the overtime rate for Tuesday, nothing for Wednes- 
day, 8 hours at the basic rate and 2 hours at the overtime rate for Thursday, and 
8 hours at the basic rate and 2 hours at the overtime rate for Friday. This 
amounts to a total of 32 hours at basic rate and 8 hours at the overtime rate 
(32 X $2.00=$64.00+8 X $3.00=$24.00 for a total of $88.00). How should retire- 
ment deduction be computed? 

a. 644% of $64.00 (32 hours X basic rate of $2.00) or 
b. 614% of $80.00 (40 hours X basic rate of $2.00) 

Under section 23 of the act of March 28, 1934, prior to its amend- 
ment by Public Law 87-581, time worked during hours outside of a 
scheduled daily eight-hour tour of duty or on a day outside the 
scheduled 40-hour weekly tour of duty was paid for at the straight- 
time rate to the extent necessary to make up for time lost in a leave 
without pay status during the scheduled 40-hour week (21 Comp. Gen. 
217, 223) ; and it was the practice for retirement deductions to be made 
from such straight-time pay. Cf. 25 Comp. Gen. 102,117. We do not 
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believe that it was the intention of Congress in amending the 1934 stat- 
ute—to provide for payment of overtime compensation for work in ex- 
cess of eight hours per day as well as in excess of 40 hours per week—to 
effect any changes in the rules heretofore evolved for the purpose of 
administering other laws in relation to the 40-hour week statute, other 
than such changes as may be necessary to apply the new requirement 
for daily overtime. Accordingly, the practice of substituting time in 
excess of eight hours per day for time lost in a leave without pay status 
during the same week for purposes of retirement deductions should 
continue under the new law to the extent of applying the straight-time 
portion of the pay for overtime hours against leave without pay. 
Method “b” should be used in computing retirement deductions in 
case No. 1. 

In the preliminary discussion of the case designated as “2” you 
refer to our decision in 23 Comp. Gen. 962, holding that the night rate 
of pay prescribed for employees assigned to a regular 40-hour weekly 
tour of duty at night is basic compensation upon which overtime com- 
pensation under the 1934 act is to be computed. You also refer to the 
provisions of your Administrative Orders that day shift employees 
who are detailed to a night shift are entitled to be paid the night rate 
for the number of hours worked on the night shift; and that such 
detailed employees who take annual or sick leave with pay while so 
detailed are paid their basic or day rate. The case designated as “2” 
and the related questions are as follows: 

A day employee detailed to the night shift worked the following schedule: 
Monday, 10 hours; Tuesday, 10 hours; Wednesday, 8 hours annual leave; Thurs- 
day, 8 hours annual leave; and Friday, 8 hours leave without pay. Under the 
old 40-hour law and our regulations, the employee was paid Monday, 10 hours 
straight time at night rate; Tuesday, 10 hours straight time at night rate; 
Wednesday, 8 hours at day rate (annual leave) ; Thursday, 8 hours at day rate 
(annual leave) ; and Friday, 0 hours (leave without pay), or a total of 36 hours 
at straight time for which he received 20 hours at night rate and 16 hours at 
day rate. Retirement deductions were made from the pay which involved the 
36 hours. In accordance with the provisions of P.L. 87-581, effective October 12, 
1962, the employee is entitled to be paid Monday, 8 hours night rate and 2 hours 
overtime at the night rate; Tuesday, 8 hours night rate and 2 hours at the night 
overtime rate; Wednesday, 8 hours day rate; Thursday, 8 hours day rate; and 
Friday, no pay. This represents a total of 16 hours night rate, 4 hours night 
overtime rate, and 16 hours day rate. Assuming the employee's rate of pay was 


$2.00 per hour day rate and $2.30 per hour night rate, what retirement deductions 
should be made in this case? 


a. 644% of $68.80 (16 hours @ 2.30 - night rate+16 hours @ 2.00 -— day 
rate), or 


b. 644% of $78.00 (20 hours @ 2.30 — night rate+-16 hours @ 2.00 - day rate) 
We see no reason why the rationale of the holding under case No. 1 
should not be applied here, using the straight-time night rate pre- 
scribed for the regular 40-hour week—which, as held in the decision 
cited above, is basic pay—in place of the day rate involved in that case. 
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Therefore, aside from the question raised below as to the rate payable 
for annual leave, method “b” should be used in computing retirement 
deductions. 

We do not find that we have heretofore ruled upon the matter of 
the proper rate of pay for annual and sick leave granted employees 
while detailed from a day shift to a night shift, or vice versa. In 
the absence of a detailed presentation, and since we understand this 
matter is being discussed with our Audit Staff, we express no opinion 
at this time concerning the propriety of your practice in that regard. 

The case designated as “3” and the related questions are presented 

as follows: 
An employee works: Monday, 10 hours (8 hours basic rate and 2 hours overtime 
rate) ; Tuesday, 2 hours leave without pay at the beginning of the day and 8 
hours basic rate; Wednesday, 8 hours leave without pay; Thursday, 8 hours 
basic rate; Friday, 8 hours basic rate; and Saturday, 8 hours basic rate. 

a. Are the 2 hours leave without pay on Tuesday recorded at the beginning 
of the Tuesday workday used for leave credit reduction purposes as 
required by section 30.204 of the Civil Service Annual and Sick Leave 
Regulations (L-1-25 F.P.M.) ? 


b. Would the 8 hours worked on Saturday affect the leave credit reduction 
regulations (L-1-25 F.P.M.) ? 


Section 30.204(a) of the Annual and Sick Leave Regulations, Z1- 
354, FPM, 5 CFR 30.204(a), provides in pertinent part as follows: 


Whenever a full-time employee’s absence in a nonpay status within a leave year 
totals the equivalent of the base pay hours in one pay period, the credits for 
sick leave shall be reduced % day, and the credits for annual leave shall be 
reduced 1% day, % day, or 1 day according to the employee’s leave-earning 
category * * *. 

It is implicit in the Annual and Sick Leave Act of 1951, as amended, 
5 U.S.C. 2061, e¢ seg., and the regulations promulgated thereunder 
that the leave system established thereby is to be administered essen- 
tially upon the basis of prescribed base pay hours. Our view is that 
for purposes of applying the leave reduction provisions of the regula- 
tions, absence in a nonpay status during the weekly tour of duty 
prescribed for the employee may not be offset by work outside of those 
hours during the same week. That is to say, when the employee had 
been absent in a nonpay status during his base pay hours, that fact 
was not changed by the performance of work outside of those hours. 
We hold, therefore, that the two hours of leave without pay recorded 
for Tuesday, as well as the eight hours for Wednesday, should con- 
tinue as a charge to leave without pay, notwithstanding such hours 
were in effect “made up” by the performance of work in excess of the 
scheduled daily working hours or in excess of the scheduled work- 
week—Monday through Friday. Your questions a and b under case 
No. 3 are answered accordingly. 


722-809 O-64—30 











DECISIONS OF THE COMPTROLLER GENERAL 


[B-150488] 


Contracts—Specifications—Deviations—Delivery Provisions 


Under an invitation for bids on an f.o.b. origin basis, bids to be evaluated on 
delivered prices, and information to be furnished as to whether rail, truck or 
water transportation facilities are available at the shipping point, the failure 
of the low bidder to furnish the transportation facilities data prior to bid 
opening may be waived, even though normally a data requirement is material and 
must be complied with fully, for a distinction must be drawn between data 
which gives the bidder relatively free choice and general information data 
which does not require him to make a choice; therefore, the invitation only 
requiring bidders to furnish the type of facilities available, the Government to 
select the mode of transportation to be used, permitting the low bidder to 
furnish required data after bid opening will have no serious effect on the 
integrity of the formal advertising system. 


To the Secretary of the Army, February 21, 1963: 


Reference is made to a letter dated January 23, 1963, from the 
Director of Procurement and Production, U.S. Army Materiel Com- 
mand, furnishing the report requested by our Office relative to the pro- 
test of the Motor Truck Parts Co. against the rejection of its bid 
submitted in response to invitation No, AMC-20-113-63-620(T), 
issued by Headquarters, Army Tank Automotive Command, Center 
Line, Michigan. 

The invitation requested bids for furnishing 17,730 brake shoe lin- 
ings on an f.o.b. origin basis. In this connection paragraph Ila, 
appearing on page 3c of the invitation provides that bids will be 
evaluated on the basis of delivered prices, that is, the bid price plus 
the cost of transportation by the means selected. In order to select 
the mode of transportation and determine the cost to the Government 
therefor, bidders are required by paragraph Ia, appearing on the same 
page of the invitation, to furnish information as to whether rail, 
truck or water transportation facilities are available at the shipping 
point. The invitation further provides that failure to furnish such 
information will cause the bid to be nonresponsive. 


At the opening of bids on November 20, 1962, it was determined 
that the low bid had been submitted by the Motor Truck Parts Co., 
Oak Park, Michigan. However, the company’s bid was rejected on 
the ground that it was not responsive to the invitation because it 
did not contain the transportation facilities data requested on page 3c 
of the bid schedule. 

After receiving notice of the rejection of its bid, the Motor Truck 
Parts Co. advised the contracting officer by letter dated December 7, 
1962, that while it did omit from its bid the transportation facilities 


data requested on page 3c of the bid schedule, it was of the opinion 
that no harm had been done since it had supplied under paragraph d 
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appearing on page 3a of the bid schedule the name and address of 
its packaging supplier, the point from which shipment would be 
made. The company stated that since the aggregate total quantity 
of brake shoe lining weighed approximately 17,730 pounds, it was of 
the opinion that the only economical transportation for these parts 
would be by truck; and that the transportation division of the con- 
tracting office is completely familiar with its packaging supplier’s 
trucking facilities because the supplier has acted as a subcontractor 
under numerous contracts with the Army Tank Automotive Com- 
mand. The company contends that it has supplied sufficient infor- 
mation in its bid for a proper evaluation thereof and that it would 
be in the best interest of the Government to accept its bid as a responsi- 
ble and complete bid. 

The competitive bidding statute codified at 10 U.S.C. 2305 requires 
that the award of a contract be made to that responsible bidder sub- 
mitting the lowest responsive bid, “other factors considered.” 37 
Comp. Gen, 550. One of the factors for consideration in the selection 
of a low bid submitted on an f.o.b. origin basis is the cost to the 
Government of transportation to destination. In such circumstances, 
the transportation facilities available to each bidder is an essential 
element in evaluating the Government’s transportation costs appli- 
cable to each responsive bidder’s offer. The purpose of such evalua- 
tion is to fix the exact cost of the item to the Government. 

As a general rule a data requirement, together with language mak- 
ing it mandatory upon the contracting officer to reject bids which 
fail to comply with such requirement is to be construed and enforced 
as written. 40 Comp. Gen. 132,135. However, as stated at 39 Comp. 
Gen. 595, 597, it must be recognized that an automatic rejection of a 
bid because of a failure to conform to a purely technical or over- 
literal reading of the stated requirements may be as arbitrary as 
the waiver of nonresponsiveness to a material and substantial require- 
ment. In that decision we therefore held it proper to examine into 
the question whether information furnished by a bidder in lieu of 
strict compliance with the data requirements of the invitation, to- 
gether with information already available to the contracting agency, 
was sufficient to accomplish the same purposes which would be accom- 
plished by strict compliance with the terms of the invitation. 

While, as indicated above, a data requirement must normally be 
regarded as material and complied with fully, we think that, having 
in mind the purpose of such requirement, a distinction must be drawn 
between data which represent a relatively free choice by the bidder, 
and data which the bidder furnishes for general information and with 
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respect to which there is no need for a bidder to make a choice. In 
this case the Government, not the bidder, will select the mode of trans- 
portation to be used in transporting the item from point of origin to 
the destination point. We do not believe, as the contracting officer 
suggests in his report, that permitting the Motor Truck Parts Co. to 
furnish the required data after the bid opening date will have any 
serious adverse effect on the integrity of the formal advertising system. 
Also, we do not believe, as the contracting officer suggests, that by per- 
mitting the Motor Truck Parts Co. to furnish the transportation 
facilities data after bid opening date, the company is being given an 
opportunity to elect a means of transportation most beneficial to its 
dictates because under the terms of the invitation the bidder is only 
required to furnish information as to the type of facilities available. 
Under any contract entered into the Government would have the right 
to select the mode of transportation most beneficial to it. 

In the circumstances, we conclude that the failure to submit the 
data in question prior to bid opening may be waived and the contract 
may be awarded to the Motor Truck Parts Co., if otherwise proper, 
notwithstanding the statement in the invitation that failure to furnish 
the transportation data will result in rejection of the bid. 


[B-50681] 


Subsistence—Per Diem—Reduction—Breakdown of Privately 
Owned Automobile Used on Official Business 

The breakdown or failure in the operation of a privately owned automobile in 
which an employee is traveling on official business under proper orders need no 
longer be classed as a matter personal to the employee and not incident to his 
official duty; therefore, when an employee is delayed in his official travel by 
reason of the breakdown of his automobile, the use of which was determined 
to be advantageous to the Government, his per diem allowance should not be 
reduced, if the period of delay was reasonable and the traveler’s action follow- 
ing the breakdown of the vehicle accords with administrative instructions, or 
is approved administratively. 20 Comp. Gen. 120, modified. 


To the Secretary of Agriculture, February 25, 1963: 


On August 21, 1962, the Chief, Fiscal Branch, Budget and Finance 
Division, Agricultural Marketing Service, transmitted here the re- 
claim of Mr. Frank C. McClendon, Cotton Division, Agricultural Mar- 
keting Service, Dallas 2, Texas, for $17.50 representing one and one- 
fourth days per diem in lieu of subsistence covering a period of delay 
in official travel occasioned by the breakdown of the claimant’s pri- 
vately owned automobile. 

The employee in his letter of August 13, 1962, reclaiming the $17.50 
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which previously had been disallowed administratively says that “The 
meeting was scheduled, I was told to attend, there was no other trans- 
portation available except my personal car. It is not exactly a ‘wreck’ 
but it is a ‘hack around’ car and I would have much preferred a newer 
GSA Motor Pool car if it was available.” It does appear, however, 
that there was scheduled bus transportation. 

The administrative disallowance of the claim was predicated upon 
the holding in 20 Comp. Gen. 120, which reads in part as follows: 

The per diem and mileage allowances * * * are limited by the controlling 
statutes strictly to periods the officer or employee is engaged on official business 
as distinguished from periods spent on unofficial or private business or any 
periods of delayed or interrupted travel not due to causes incident to or inherent 
in the official duty to be performed. 

The break-down or failure in the operation of a privately owned automobile 
in which an employee is traveling on official business under proper orders clearly 
must be classed as a matter personal to the employee and not incident to his 
official duty. 

We have reexamined the rule set forth in 20 Comp. Gen. 120 and 
now are of the opinion that an exception should be made to that 
rule when the use of a privately owned vehicle for the performance 
of official duties is determined to be advantageous to the Government. 
The breakdown of the employee’s vehicle used for the performance 
of official travel under such circumstances and the resultant delay 
reasonably may be viewed as being incident to the official travel. 
20 Comp. Gen. 120 is modified accordingly. It follows that if 
the period of delay is reasonable and the traveler’s action following 
the breakdown of the vehicle accords with administrative instruc- 
tions, or is approved administratively, the traveler’s per diem allow- 
ance should not be reduced because of such delay. 

The record does not clearly show whether the use of the automobile 
in this case was determined to be advantageous to the Government. 
Neither is there evidence in the record before us concerning the rea- 
sonableness of the period of delay or whether claimant’s course of 
action following the breakdown of his automobile was specifically 
authorized or approved. 

Should an administrative reexamination of the facts in claimant’s 
case disclose that the use of the automobile was on the basis of an 
administrative determination of advantage to the Government, that 
the period of delay was reasonable under the circumstances, and 
should proper administrative approval be given to the course of action 
followed by the claimant after the breakdown of his automobile, we 
would have no objection to the administrative allowance of the claim, 
if otherwise correct. 
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[B-150794] 


Leaves of Absence—Recredit on Restoration—Physical Fitness 
Determination 


The placing pursuant to medical advice of an employee suspected of having 
a contagious disease on involuntary leave with pay pending clinical tests and 
examinations is not such an arbitrary or capricious administrative action 
within the purview of the act of August 24, 1912, as amended, 5 U.S.C. 652, 
as to entitle the employee upon return to duty to the restoration of the sick 
and annual leave taken during the period of the enforced leave status, the 
administrative action being a reasonable precaution to protect the public health, 
and, also, there is no appropriation available for the payment of the employee's 
salary during the period of absence except by a charge to sick or annual leave. 


To the Secretary of the Navy, February 25, 1963: 


On February 5, 1963, the Under Secretary of the Navy asked our 
opinion whether sick and annual leave charged to a civilian employee 
of the Navy in California, because of required absence from duty 
during a period in which he was undergoing a series of clinical tests 
and examinations in connection with a suspected infectious tuber- 
cular condition, may now be recredited to his leave account. 

The essential facts of the case are related in the Under Secretary’s 
letter. On August 31, 1961, the employee was placed in a leave status 
because the Medical Officer, Naval Training Center, San Diego, found 
him physically disqualified for his duties. Chest X-rays had indi- 
cated the possibility of active tuberculosis. The employee was re- 
ferred to the Naval Hospital, San Diego, and by letter of October 19, 
1961, a hospital physician advised that laboratory tests had been 
negative as to active tuberculosis, but that active tuberculosis had not 
been definitely ruled out. The hospital physician recommended 
against the employee’s return to work without further laboratory 
tests. 

At the time employee was placed in a leave status the Medical Offi- 
cer, Naval Training Center, was advised that employee’s personal 
physician, Dr. Edward C. Person, had a history of X-ray observations 
and negative contagion tests on file with respect to employee. The 
Medical Officer, however, insisted upon the laboratory tests performed 
at the Naval Hospital. The personal physician, Dr. Person, studied 
the results of the Naval Hospital examination and in November ex- 
pressed the opinion that employee should be allowed to return to work. 

As a result of this division of medical opinion, the opinion of 
another civilian physician, Dr. V. J. Wyborney, was sought. By let- 
ter of May 19, 1962, Dr. Wyborney outlines his opinions and actions. 
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In essence he thought the situation sufficiently doubtful that addi- 
tional tests should be taken ; these tests were taken and negative results 
obtained. Thereafter, on February 1, 1962, employee was permitted 
to return to duty. 

The employee now seeks to have the sick and annual leave taken 
during his period of enforced leave status restored. He was placed 
on sick leave August 31, 1961, and was carried on leave totaling 834 
hours (excluding holidays),. This included 683 hours sick leave and 
151 hours annual leave. The employee was advanced sick leave from 
December 1, 1961, through January 16, 1962, and advanced annual 
leave from January 16, 1962, through January 31, 1962. He was not 
placed on leave without pay. 

The restoration of the leave credit by the Department in this case 
without refund by the employee of the compensation paid to him 
for the period of absence is authorized only if the case falls within 
the purview of the act of August 24, 1912, as amended, 5 U.S.C. 652. 
That statute authorizes payment, except when an employee is charged 
for leave with pay during a required notice period, only for periods 
of involuntary leave without pay, suspension or furlough without 
pay, or removal when it is found that the adverse administrative 
action is unjustified or unwarranted, or arbitrary or capricious. 

In this case we are of the view that the issue is whether the adminis- 
trative action in placing the employee on involuntary leave with pay 
was arbitrary or capricious. 

We consistently have been of the opinion that when an employee 
is placed in a leave status solely because of a medical finding that he 
is disabled from performing his duties or suspected of suffering from 
a contagious disease, the administrative action is not to be viewed 
as arbitrary or capricious. 30 Comp. Gen. 342; B-131542, May 21, 
1957; December 12, 1962 (copies herewith). Cf. 39 Comp. Gen, 154. 

Concerning the propriety of our decisions relative to noncontagious 
suspected disabilities, there presently is pending in the Court of 
Claims, the case of Ricker J. Kleinfelter (a civilian employee of the 
Navy) v. United States, Ct. Cl. No. 233-60. However, regarding 
cases involving suspected contagious diseases, there are other consid- 
erations. 

In the light of the facts in this case our opinion is that it was a 
reasonable administrative precaution to require the absence of this 
employee until it could be medically established that his presence at 
work was not a hazard to the preservation and protection of the 
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public health. Thus, the administrative action in placing him on 
leave of absence taken pursuant to competent medical advice cannot 
be held to be arbitrary or capricious. 

In the foregoing circumstances, there is no appropriation available 
for payment of the employee’s salary during the period of absence 
except by a charge to sick or annual leave. Therefore, the Under 
Secretary’s question must be answered in the negative. 


[B-150217] 


Travel Expenses—Actual Expenses—Predetermined Rates in High 
Cost Areas 


Travel regulations to authorize reimbursement on the basis of predetermined 
maximum actual subsistence rates for normal, routine travel on temporary 
duty assignments in high cost of living localities having the effect of inducing 
authorization or approval of actual expense subsistence without appropriate 
consideration in each case of the actual facts existing at the time the travel 
is directed and performed would not meet the requirement of ‘unusual circum- 
stances” prescribed by section 3 of the Travel Expense Act of 1949, as amended, 
5 U.S.C. 836, for entitlement to reimbursement of actual expenses when the 
maximum per diem allowance does not meet the actual and necessary expenses 
of the trip, inflated prices being common to all travelers in a high expense area, 
the normal, routine travel in the area is a usual rather than the unusual circum- 
stance prescribed by section 3 for reimbursement of actual expenses. 


To the Secretary of the Air Force, February 27, 1963: 


On October 30, 1962, the Honorable Neil E. Harlan, Assistant 
Secretary of the Air Force, requested our decision as to the propriety 
of authorizing reimbursement of subsistence expenses on an actual 
expense basis under section 3 of the Travel Expense Act of 1949, 
63 Stat. 166, as amended, 5 U.S.C. 836, for normal temporary duty 
assignments in localities in which cost-of-living surveys made by 
your Department have shown the cost of living to be unusually high. 


The second proviso of section 3 of that act, as amended, 5 U.S.C. 
836, reads as follows: 


And provided further, That where due to the unusual circumstances of a 
travel assignment the maximum per diem allowance would be much less than the 
amount required to meet the actual and necessary expenses of the trip, the 
heads of departments and establishments may, in accordance with regulations 
promulgated by the Director, Bureau of the Budget, pursuant to section 840 
of this title, prescribe conditions under which reimbursement for such expenses 
may be authorized on an actual expense basis not to exceed a maximum amount 
to be specified in the travel authorization, but in any event not to exceed, for 
each day in travel status, (1) the amount of $30, within the limits of the con- 
tinental United States, or (2) the sum of the maximum per diem allowance 
plus $10, for travel outside such limits. 
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In that regard subsections 6.12b (1) and (2) of the Standardized 
Government Travel Regulations are in part as follows: 


(1) Authorization or approval shall be limited to specific travel assignments 
where due to the unusual circumstances of the assignment the maximum per 
diem allowance would be much less than the amount required to meet the 
necessary subsistence expenses of a traveler. * * * 

(2) * * * Because hotel accommodations constitute the major part of nec- 
essary subsistence expenses, travel on an actual subsistence expense basis 
might appropriately be authorized or approved for travel assignments which 
otherwise meet conditions prescribed by the head of the department or estab- 
lishment where the traveler has no alternative but to incur hotel costs which 
would absorb all or practically all of the statutory maximum per diem 
allowance. [Italics supplied.] 


The Assistant Secretary says that the Department of the Air Force 
made a survey and that at the time of his letter there were 
some twenty localities or cities in which a traveler’s subsistence ex- 
pense would exceed $18.50 a day. In that connection his letter, in 
part, isas follows: 


* * * The Air Force issued a list of the high cost of living localities which 
establishes maximum amounts allowable for each place if actual subsistence 
expense reimbursement is authorized in connection with normal temporary 
duty assignments at the specified localities. Authorization of a higher maximum 
amount, not in excess of $30 per day, is not precluded if there are additional 
higher cost conditions. The list of high cost of living localities does not pro- 
vide automatic authorization for actual subsistence expense reimbursement at 
the specified places. All authorizations for actual subsistence expense reim- 
bursement require high level review and approval. In the absence of such 
authorization or approval the appropriate per diem rate applies. 


The regulations in question, AFM 40-10L, Ch. 9, paragraph 18, 
specifies, in pertinent part, as follows: 


Reimbursements for necessary actual daily subsistence expenses may be 
authorized or approved for each calendar day or fraction thereof when, because 
of unusual circumstances on a specific temporary duty assignment, the legal 
maximum per diem rate is much less than the amount required to meet necessary 
subsistence expenses. * * * 


b. Authorization and Approval Requirements. This allowance will not be 
authorized or approved when the traveler’s necessary subsistence expenses ex- 
ceed the legal maximum per diem rate by a relatively small amount. Its use is 
restricted to those conditions during a period of assignment when the traveler 
has no alternative but to incur necessary subsistence expenses that are usually 
high, or when the hotel cost alone would absorb all or practically all of the per 
diem allowance. 

* * ” e o = = 

c. Examples. Wxamples of situations in which an allowance for actual neces- 

sary subsistence expenses may be authorized or approved include the following: 
« * s * * + = 


(3) The traveler, as an official representative of the Department of Defense, 
must undergo unusual expenses by reason of his assignment and official station, 
such as occupying a suite or other quarters for which the charge is well above 
what he would normally have to pay for accommodations, 

* + 7 * e * * 
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(5) The traveler is on temporary duty at a place where he has no alternative 
but to incur expenses for room and meal facilities well in excess of the allowable 
maximum per diem rate. See high cost of living localities in continental United 
States in listing in appendix B. 

Example (3) in the regulation refers to the specific travel assign- 
ment in which high subsistence expenses are anticipated. Example 
(5) clearly permits actual expense reimbursement at the rate specified 
in appendix B (section II) based solely on the findings of the cost of 
living survey. The authorizing official in that example apparently 
has no authority to set a maximum actual subsistence allowance for the 
locality different from that specified in the regulations and is not 
required to make a current determination in the specific case that the 
actual subsistence expenses are expected to be substantially in excess 
of the maximum statutory per diem rate. 

Our concern regarding the regulations is that they may, by refer- 
ence to predetermined maximum actual subsistence rates, have the 
effect of inducing authorization or approval of actual expense sub- 
sistence without appropriate consideration in each case of the actual 
facts existing at the time the travel is directed and performed. 

The quoted proviso of section 3 of the Travel Expense Act author- 
izes reimbursement of actual expenses “where due to the unusual 
circumstances of a travel assignment” the maximum per diem allow- 
ance is much less than the amount required to meet the actual and 
necessary expenses of the trip. We do not believe it was intended to 
apply to normal, routine travel in a high expense area unless some 
unusual circumstance of the particular travel assignment is involved. 
Any cost resulting solely from inflated prices would be common to all 
travelers in the area; and the circumstance becomes usual rather than 
unusual. If normal travel within specified areas could be excepted 
from the commuted per diem allowance on the basis of a general cost 
finding for the area, then the statutory limitation on the allowance 
can be nullified, whenever costs rise, without further legislative 
action. We do not believe the law was intended to permit that effect. 

Also, we would point out that so far as overseas areas are concerned 
the “locality” concept of per diem rates is based upon express statutory 
authority. (5 U.S.C. 836). Our view is that the rates in appendix 
B, section II, should be published for guidance only and with instruc- 
tions that the rates as prescribed do not dispense with meeting the 
requirements of section 6.12 of the Standardized Government Travel 
Regulations in each case in which actual expense subsistence is 
authorized. 

Therefore, our view is that the regulations as presently worded 
are not in harmony with the intent of the law. 
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[B-145883] 


Peace Corps—Volunteers—Cash Allowance in Lieu of Transpor- 
tation 

In view of the fact that Peace Corps volunteers are not considered officers and 
employees of the United States at the conclusion of their services overseas they 
may be given a cash allowance in an amount equivalent to the minimum class 
jet fare for direct travel from the overseas termination point to their homes, 
section 6 of the Travel Expense Act of 1949, as amended, 5 U.S.C. 839, and other 
provisions of law or regulations relating to the travel and transportation of 
officers and employees of the United States, not applying to the volunteers, and 
section 5(b) of the Peace Corps Act authorizing the determination of the cir- 


cumstances under which former volunteers may be provided transportation and 
travel allowances. 


To the Director, Peace Corps, February 28, 1963: 


On February 6, 1963, you requested a decision concerning your au- 
thority to pay Peace Corps volunteers—at the conclusion of their 
periods of service overseas—a cash allowance in an amount equivalent 
to the minimum class jet air fare for direct travel from the point over- 
seas where their services are terminated to their homes in the United 
States. 

Section 2 of the Peace Corps Act, Public Law 87-293, 75 Stat. 612, 22 
U.S.C. 2501, says that one of the purposes of the act is to promote a 
better understanding of other peoples of the world by the American 


people. 

Subsection 4(b) of the act, 22 U.S.C. 2503(b), provides that: 

The President may exercise any functions vested in him by this Act through 
such agency or officer of the United States Government as he shall direct. The 
head of any such agency or any such officer may promulgate such rules and 
regulations as he may deem necessary or appropriate to carry out such functions, 
and may delegate to any of his subordinates authority to perform any of such 
functions. 

With certain reservations not material to your submission the au- 
thority of the President under the Peace Corps Act was delegated to 
the Secretary of State by Executive Order No. 11041, August 13, 1962, 
and effective August 6, 1962, the Secretary of State in turn delegated 
such authority—with certain reservations not here material—to the 
Director of the Peace Corps. (See 27 F.R. 9074.) 

Subsections 5 (a) and (b) of the act, 22 U.S.C, 2504 (a) and (b), are 
in part as follows: 

(a) The President may enroll in the Peace Corps for service abroad qualified 


citizens and nationals of the United States (referred to in this Act as “volun- 
teers”). The terms and conditions of the enrollment, training, compensation, 
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hours of work, benefits, leave, termination, and all other terms and conditions 
of the service of volunteers shall be exclusively those set forth in this Act and 
those consistent therewith which the President may prescribe; and, except as 
provided in this Act, volunteers shall not be deemed officers or employees or 
otherwise in the service or employment of, or holding office under, the United 
States for any purpose. * * * 

(b) * * * Transportation and travel allowances may also be provided, in such 
circumstances as the President may determine, for applicants for enrollment 
to or from places of training and places of enrollment, and for former volunteers 
from places of termination to their homes in the United States. 


While we find no express provision in the Peace Corps Act specifi- 
cally authorizing the payment of a cash allowance for travel of former 
volunteers in the Peace Corps from places where their services are 
terminated to their homes in the United States, the fact is significant 
that under the express terms of subsection 5(a), quoted above, Peace 
Corps volunteers are not officers or employees or otherwise in the 
service or employment of the United States except for limited purposes 
which are enumerated specifically in the Peace Corps Act. Thus, sec- 
tion 6 of the Travel Expense Act of 1949, 63 Stat. 167, 5 U.S.C. 839, 
which provides that except as permitted by that act and by laws relat- 
ing to military personnel “only actual and necessary traveling expenses 
shall be allowed to any person holding employment or appointment 
under the United States” would not apply to volunteer enrollees in 
the Peace Corps. Similarly, other provisions of law or regulations 
relating to travel and transportation of officers and employees of the 
United States would not apply to “volunteers” in the Peace Corps. 
Finally, section 5(b) of the Peace Corps Act, 75 Stat. 613, vests the 
President with broad authority—which was delegated to the Secretary 
of State and redelegated to the Director of the Peace Corps—to pro- 
vide former Peace Corps volunteers with transportation and travel al- 
lowances in such circumstances as he may determine from places 
overseas where their services were terminated to their homes in the 
United States. 

In view of the broad grant of authority under subsections 5(a) and 
(b) and of your determination that the payment of cash allowances 
under the circumstances set forth in your letter not only is consistent 
with the avowed purpose of the Peace Corps Act as set forth in section 
2 thereof but constitutes an essential procedure in implementing the 
purposes and objectives of that act, we will interpose no objection to 
your placing in effect the practice you propose under the general 
authority so granted to you. 
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[ B-150654 J 


Pay—Promotions—Effective Date—Reservists—While on Ex- 
tended Active Duty 


A first lieutenant of the Air Force Reserve who while on extended active duty 
is promoted as a Reserve officer to the grade of captain under the authority of 
10 U.S.C. 8360 and 8366, and subsequent orders purport to retroactively change 
his active duty orders to show his grade as of the effective date of those orders 
as that of captain instead of first lieutenant is only entitled to the pay and 
allowances of the higher grade prospectively from the date of the amendatory 
orders, notwithstanding that section 8363(f) provides that a Reserve officer on 
extended active duty may be promoted to a higher Reserve grade before, on, or 
after the date of the order, section 8380(a) continuing the pay and allowances 
of such officer at the lower grade unless he is ordered to serve on active duty in 
the higher Reserve grade or is temporarily promoted to the higher grade; how- 
ever, although the amendatory orders purporting to change the officer’s active 
duty orders to refer to him as captain are not retroactively effective to create 
= a to the pay and aliowances of the higher grade, they are prospectively 
effective. 


To Captain H. L. Durham, Department of the Air Force, March 1, 
1963: 


By letter dated January 16, 1963, AFAAF-3C, the Chief, Pay and 
Travel Division, Directorate of Accounting and Finance, forwarded 
your letter of November 29, 1962, WCMA, requesting decision as to 
the validity for pay purposes of the retroactive promotion from first 
lieutenant to captain in the case of Captain Edward C, Okerlund, 
USAF, AO 3031004. Your request for decision, which was accom- 
panied by Captain Okerlund’s letter of November 26, 1962, and a file 
of related papers, was assigned Air Force Request No. DOAF 687 by 
the Department of Defense Military Pay and Allowance Committee. 

The records show that Captain Okerlund, under orders dated Oc- 
tober 5, 1961, was ordered to report on October 27, 1961, for a 12- 
month tour of active duty unless sooner relieved, in his then grade 
of first lieutenant in the Air Force Reserve. Orders of August 13, 
1962, promoted him as a Reserve officer of the Air Force to the grade 
of captain, effective July 26, 1961, under authority of sections 8366 
and 8360, Title 10, U.S. Code. Orders of August 29, 1962, purported 
to amend the orders of October 5, 1961, to show his grade as of such 
earlier date as captain instead of first lieutenant, and to order him 
to extended active duty on October 27, 1961, in the grade of captain. 

You say that, on the basis of such amendatory orders of August 29, 
1962, an Air Force Finance Office paid him the difference between the 
pay of a first lieutenant and the pay of a captain for the period from 
October 27, 1961, to October 31, 1962. The officer himself states that 
he accepted career Reserve status in March 1962, which eliminated 
his date of separation; that he served as first lieutenant until August 
13, 1962; and that no temporary promotion orders were published in 
his case. He contends, however, that the orders of August 29, 1962, 
constituted an order to serve in the higher grade of captain. 
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You ask whether such orders of August 29, 1962, purporting to 
amend the orders of October 5, 1961, to recall him as a captain, may 
be considered to be a temporary promotion order within the meaning 
of 10 U.S.C. 8380(a). If the answer is affirmative, you ask if the 
payment from October 27, 1961, is valid. If the answer is negative, 
you ask at what date does the officer begin to accrue pay as a captain. 

The statutory provisions relating to appointments as Reserve offi- 
cers of the Air Force are contained in Chapter 837, Title 10, U.S. Code 
(1958 Ed.), and they include sections 8360 and 8366 mentioned above. 
Section 8363(f), which is a part of such chapter and which is a re- 
enactment of section 502(d) of the Reserve Officer Personnel Act of 
1954, as amended, 50 U.S.C. 1332(d) (1952 Ed., Supp. V), provides 
that a promotion made under that chapter may be made effective be- 
fore, on, or after the date on which it is made, and that, unless ex- 
pressly provided otherwise in the chapter, the officer concerned is 
entitled to the pay, allowances, and any other benefits authorized 
by law for the grade to which he is promoted from the effective date 
of the promotion. 

Section 8380(a), which is also a part of Chapter 837 and which is 
derived from section 511(d) of the Reserve Officer Personnel Act of 
1954, as amended, 50 U.S.C. 1341(d) (1952 Ed., Supp. V), reads as 


follows: 


A reserve commissioned officer on active duty (other than for training) who 
is promoted to a reserve grade that is higher than the grade in which he is serv- 
ing may not serve on active duty in the reserve grade to which he is promoted 
and is not entitled to the rank, pay, or allowances of that higher grade unless 
he is ordered to serve on active duty in that higher grade or is temporarily 
promoted to that higher grade. 


Thus, under those statutory provisions, a Reserve officer on extended 
active duty may be promoted to a higher Reserve grade effective be- 
fore, on, or after the date of the order. However, he will continue 
to accrue pay and allowances of the lower grade unless he is ordered 
to serve on active duty in the higher Reserve grade or is temporarily 
promoted to that higher grade. Retroactive amendment of active 
duty orders to refer to the officer in the higher grade does not create 
a right to the pay and allowances of the higher grade. See our 
decision of September 29, 1960, B-143510, and the regulations citing 
that decision, which are contained in paragraph No. 22001e(1) of Air 
Force Manual No. 177-105 and which were promulgated in Change 9, 
dated July 20, 1961. 

The statutory authority for temporary promotion of commissioned 
officers of the Air Force is contained in sections 8442 and 8447b, which 
are included in Chapter 839 of Title 10, U.S. Code (1958 Ed.). There 
is no showing that the officer here involved was promoted under the 
provisions contained in those sections and we find nothing in the orders 
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which were issued in his case which could be used as a basis for con- 
sidering such orders as temporary promotion orders within the 
meaning of 10 U.S.C. 8380(a). 


It is our view that the orders of August 29, 1962, clearly contem- 
plated that the officer would serve on active duty in the grade of 
captain. While those orders may not be recognized as retroactively 
effective for pay purposes to October 27, 1961, we perceive no reason 
why they should not be considered as prospectively effective for such 
purposes as of August 29, 1962. On such basis, the officer would begin 
to accrue pay as a captain on that date. 

Your questions are answered accordingly. 


[ B-150599 J 


Enlistments—Extension—Discharge Before Expiration and Reen- 
listment—Effect on Benefits 


An enlisted Air Force member who upon cancellation of a voluntary 1-year 
extension of a 4-year enlistment for the purpose of immediate reenlistment is 
discharged at the expiration of the 4-year term of service is entitled to payment 
for accrued leave and travel allowance, the member not having commenced 
service under the extension he is considered discharged at the expiration of a 
term of service rather than for the purpose of enlistment, even though the can- 
cellation of the extension was to permit the member to reenlist immediately 
following his discharge; however, when service commences under an extended 
enlistment following the normal date of expiration of the enlistment, then the 
extension has become fully effective and a discharge based on a cancellation of 
the extension before the completion of the obligated period of service in order 
to reenlist is a discharge for the purpose of continuing in service within the 
contemplation of paragraph 4157-4, Joint Travel Regulations, and 87 U.S.C. 
501(b)(1), and payment for accrued leave and travel allowance is not 
authorized. 


Enlistments—Extension—Discharge Before Expiration and Reen- 
listment 


Although Army and Air Force enlisted members now are permitted under the 
act of July 12, 1955, 10 U.S.C. 3263 and 8263, to extend their enlistments for 
less than 1 year and to receive pay and allowances, pursuant to 37 U.S.C. 906, 
as though they had reenlisted, the act not having extended to Army and Air 
Force members the provision in the 1912 act, 10 U.S.C. 6295, leaving any right, 
privilege, or benefit unaffected by a discharge before completion of an enlist- 
ment or an extended enlistment, except that of entitlement to pay and allow- 
ances for a period not served, a member who voluntarily extended his enlistment 
for 5 months and was serving in the extension period at the time of discharge 
is not deemed discharged at the expiration of a term of service but for the pur- 
pose of reenlistment and, therefore, payment of travel allowance and unused 
accrued leave is unauthorized; however, the member is entitled to a lump-sum 
payment for his accrued leave at the time the extension of his enlistment be- 
came effective, unless he elected to carry the leave forward. 


To Colonel C. G. Gealta, Department of the Army, March 4, 1963: 

There was received by 7th Indorsement dated January 10, 1963, 
from the Finance Center, U.S. Army, Indianapolis 49, Indiana, your 
letter dated June 13, 1962, requesting decision as to whether payment 
for travel allowance on separation and lump-sum payment for unused 
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accrued leave may be made to Airman Second Class Norman M. 
Fletcher, AF 13 332 455, upon discharge and reenlistment. The re- 
quest was allocated D.O. Number A-683 by the Department of Defense 
Military Pay and Allowance Committee. 

Airman Fletcher enlisted on February 18, 1958, for a period of 4 
years and voluntarily extended his enlistment for 1 year. He was dis- 
charged February 17, 1962, at expiration of 4-year term of service 
upon his request to cancel his extension for the purpose of immediate 
reenlistment. His discharge was approved pursuant to Air Force 
Regulation 39-10 as at expiration of term of service. He reenlisted 
on February 18, 1962. 

By 3d Indorsement of August 9, 1962, Headquarters Air Force 
Accounting and Finance Center expressed the opinion that payment 
for travel allowance on separation and for unused accrued leave would 
be proper in Fletcher’s case for the reason that paragraph 45f, Air 
Force Manual 35-22, provides that an enlisted person, discharged on 
or after expiration of his normal term of service, who reenlists the 
following day may be authorized a cash settlement for unused accrued 
leave or may elect to carry over his leave into the next period of service. 

Your doubt as to the propriety of making payment for travel al- 
lowance upon separation and for unused accrued leave arises from 
the fact that paragraph 4157-4, Joint Travel Regulations, provides 
that a member who is separated from the service or relieved from 
active duty for the express purpose of continuing on active duty 
(other than expiration of enlistment or prescribed term of service) 
in the same or another status or in another of the uniformed services, 
is not entitled to travel allowances in connection therewith. Also, you 
point out that paragraph 21383b, Air Force Manual 177-105, provides 
that airmen discharged under any provision of regulations which 
obligates the airman to immediately reenlist are entitled to lump-sum 
payment for accrued leave at time of ultimate separation. You say 
it is apparent that the airman was separated for the purpose of re- 
enlisting and that his request for cancellation of his extension would 
not have been approved had he not obligated himself to reenlist im- 
mediately following discharge, and that his discharge prior to com- 
pletion of the extension period cannot be considered an ultimate 
separation. 

A member of the Armed Forces is entitled under the pertinent 
statute, 37 U.S.C. 501, to compensation for unused accrued leave (not 
in excess of 60 days) to his credit at the time of his discharge, except 
insofar as here concerned, no cash settlement is authorized to any 
member who is discharged for the purpose of entering into an enlist- 
ment in his respective branch of the Armed Forces on the day follow- 
ing the date of discharge. See 37 U.S.C. 501(b) (1). A discharge at 
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expiration of a prescribed term of service followed by enlistment is 
not, however, regarded as a discharge for purpose of enlistment 
within the meaning of that provision. 30 Comp. Gen. 103. While 
paragraph 4157-4 of the Joint Travel Regulations, promulgated 
pursuant to the pertinent statute, 37 U.S.C. 404, provides that a 
member relieved from active duty for the express purpose of con- 
tinuing on active duty in the same or another status is not entitled 
to travel allowance, that provision does not preclude the payment 
of such allowance when the release from active duty is at the expira- 
tion of his prescribed term of service. Further, paragraph 21383b, 
Air Force Manual, 177-105, provides that discharge at the expiration 
of term of service will not be considered a discharge for the purpose 
of immediate reenlistment even though an airman may reenlist with- 
out a break in service. 

In connection with reenlistment bonuses it has been held that a 
voluntary extension of an enlistment for 2 years or more is to be 
considered a “reenlistment” for the purpose of receiving a reenlist- 
ment bonus under 37 U.S.C. 308 and regardless of the date on which © 
the extension agreement may be signed by the member service under 
such agreement would not begin and, therefore, the “reenlistment” 
would not become effective for bonus purposes until after the normal 
date of expiration of the enlistment current when the agreement was 
signed. 35 Comp. Gen. 663; 39 ¢d. 455. While a member who enters 
into an agreement to extend his enlistment may be obligated under 
such agreement from the date it is entered into, service under the 
agreement does not commence until after the expiration of the enlist- 
ment current when the agreement is signed. Consequently, it is our 
view that if the extension agreement is canceled before the member 
commences to serve thereunder and he is discharged at the conclusion 
of his current enlistment, it is to be regarded as a discharge at expira- 
tion of term of service, rather than for the purpose of entering into 
an enlistment even though the cancellation of the agreement was to 
permit the member to reenlist immediately following his discharge. 
In such circumstances, the member is entitled to payment for accrued 
leave and travel allowance if otherwise proper. 

If the member actually commences service under the extension, 
however, after the normal date of expiration of the enlistment which 
he extended, then the extension has become fully effective and his 
obligated period of service is the period of his enlistment as extended. 
If the extension is then canceled and he is discharged before com- 
pleting the extension in order to reenlist, it seems clear that the dis- 
charge is for the purpose of continuing in the service within the 
contemplation of paragraph 4157-4, Joint Travel Regulations, and 
37 U.S.C. 501(b)(1). In such circumstances, payment of travel 
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allowance and for accrued leave to a member of the Army or Air Force 
is not authorized. 

While Fletcher voluntarily extended his enlistment by 1 year, since 
the extension was canceled upon discharge at expiration of the normal 
term of his enlistment he did not actually serve any time under the 
voluntary extension and for that reason it need not be regarded as 
affecting rights which accrue upon discharge at expiration of normal 
term of service. 

Since Fletcher was discharged at expiration of enlistment his reen- 
listment the next day did not operate to deprive him of payment of 
travel allowance and for unused accrued leave upon discharge. 30 
Comp. Gen. 103; id. 531. Accordingly, the voucher in favor of 
Fletcher is returned herewith, payment thereon being authorized, if 
otherwise correct. 

The papers transmitted to this Office with your request for decision 
in the case of Fletcher included your letter of January 24, 1962, 
making like request in the cases of Staff Sergeant William C. Dye, 
AF 15273293, and Airman Second Class Charles F. Tappan, AF 
11343528. Since it appears from 5th Indorsement dated April 23, 
1962, by Headquarters Air Force Accounting and Finance Center 
that action has been taken by that headquarters to effect payment on 
those cases, you are not entitled to a decision as to Dye and Tappan. 
However, the Department of Defense Military Pay and; Allowance 
Committee has informally expressed the desire that our decision 
include comment as to the Dye and Tappan cases. 

The record shows that Tappan enlisted on January 16, 1958, for a 
period of 4 years and voluntarily extended his enlistment for 1 year. 
He was discharged January 15, 1962, his original expiration of term 
of service date, upon his request to cancel his extension for the pur- 
pose of reenlistment. Presumably he reenlisted the next day. Since 
his case is identical with Fletcher’s, it appears that payment of travel 
allowance on separation and for unused accrued leave was proper. 

As to Dye, the record shows he enlisted on August 22, 1955, for 
a period of 6 years and voluntarily extended his enlistment for 5 
months. He was discharged on December 10, 1961, after serving 6 
years and 111 days upon his request to cancel his extension for the 
purpose of immediate reenlistment. He reenlisted on December 11, 
1961. 

The act of August 22, 1912, as amended and now codified in 10 U.S.C. 
5539, permits a member of the Regular Navy or Regular Marine 
Corps to extend his enlistment under Secretarial regulations for 
periods of 1, 2, 3, or 4 years. As changed by section 1 of the act of 
July 12, 1955, Ch. 334, 69 Stat. 299, 34 U.S.C. 184 (1952 Ed., Supp. V), 
extensions for periods of less than 1 year are now authorized. 
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Section 2 of the act of July 12, 1955, 10 U.S.C. 3263 and 8263, author- 
izes a similar extension of enlistment for less than 1 year by any en- 
listed member of the Army or Air Force. Provisions respecting pay 
and allowances incident to extensions of enlistments under the 1912 act 
as amended by the 1955 act are now codified in 37 U.S.C. 906 which 
provides that a member who extends his enlistment under sections 3263, 
5539 or 8263 of Title 10 is entitled to the same pay and allowances as 
though he had reenlisted. While the 1955 act authorized extensions 
of enlistments for less than 1 year in the services mentioned above and 
extended to the Army and the Air Force the previously existing 
provision for the Regular Navy and Regular Marine Corps that a 
member who extends his enlistment is entitled to the same pay and 
allowances as though he had reenlisted, it did not extend to the Army 
and Air Force the provision in.the 1912 act, 10 U.S.C. 6295, that any 
enlisted member of the Regular Navy may be discharged within 3 
months before the expiration of the term of his enlistment or ex- 
tended enlistment and that a discharge under that section does not 
affect any right, privilege or benefit that the member would have 
had if he had completed his enlistment or extended enlistment, ex- 
cept that the member is not entitled to pay and allowances for the 
period not served. Thus, it does not appear that a member of the 
Army or Air Force who enters upon an extension of enlistment and is 
discharged before the expiration of the extension for the purpose of 
reenlisting is entitled to the benefits he would have received had he 
completed the extension. 

Since Dye voluntarily extended his enlistment for 5 months and was 
serving in such extension at the time of discharge, his discharge was 
not at expiration of term of service and was for the purpose of re- 
enlistment. Compare 30 Comp. Gen. 531. Therefore, the payment of 
travel allowance and for unused accrued leave incident to Dye’s 
discharge on December 10, 1961, was not authorized. He was en- 
titled, however, to a lump-sum payment for his accrued leave at the 
time the extension of his enlistment became effective unless he elected 
to carry forward such leave. 36 Comp. Gen. 727. C@f.35 Comp. Gen. 
385. 


[ B-150726 J 


Small Business Administration—Loans—Mortgages—Subordina- 
tion of Lien 


The subordination by the Small Business Administration of its lien rights as 
senior mortgagee to permit borrowers to obtain surety bonds and additional 
mortgage financing from private sources is proper, the language of section 
5(b) (7) of the Small Business Act authorizing the Administrator to take all 
actions respecting the “making, servicing, compromising, modifying, liquidating, 
or otherwise dealing with or realizing on loans” being sufficiently broad to 
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include the subordination of the loans, where the action is consistent with the 
purposes of the act and will improve the prospects for repayment of the loan 
made pursuant to section 7(a) (7) of the act, which prescribes that loans shall be 
“of such sound value or so secured as reasonably to assure repayment.” 


Set-Off—Authority—Effect of Lien Subordination 


In the repayment of small business loans made pursuant to section 7 of the 
Small Business Act, as amended, 15 U.S.C. 636(a), the Small Business Adminis- 
tration may agree not to enforce the Government’s common law right of set-off 
in connection with the performance of a specific contract in order to permit 
the borrower to obtain a surety bond, such an agreement properly being within 
the scope of the broad authority in the act where considerations of policy and 
the ultimate advantage to the Government indicates the desirability of waiving 
the right of set-off, and, although the Government has waived its right of set- 
off against a particular contract, the right is retained against contracts that are 
not under bond to the surety company and against any other claims which the 
borrower may be able to assert against the Government. 


To the Administrator, Small Business Administration, March 4, 
1963: 


By letter of January 22, 1963, you have requested our views on the 
propriety of certain proposed actions with respect to loans made to 
small business firms pursuant to section 7 of the Small Business Act, 
Public Law 85-536, as amended, 15 U.S.C. 636(a). 

It is explained that your agency, in carrying out programs author- 
ized pursuant to the above-cited section, makes loans to small business 
concerns engaged in Federal or State construction activities for work- 
ing capital, expansion, equipment purchases, and similar purposes. 
The Small Business Administration frequently obtains mortgages on 
the borrowers’ real and personal property as security for the loans. 
In addition to the security, the Government’s interest is protected by 
the common law right of set-off. 

Construction contractors, in order to obtain Federal or State con- 
struction contracts, are required to post bonds to insure performance 
of the work and payment of laborers and materialmen. It is stated 
in the letter that many surety companies have refused to issue such 
bonds because of the prior mortgage on the borrower’s property held 
by SBA and because of SBA’s right of set-off. It is explained that 
the firms in question may be unable to obtain construction contracts 
without the surety bonds and thus may find themselves unable to re- 
pay the SBA loans. In view of this situation our views are requested 
as to whether it would be appropriate, first to subordinate SBA lien 
rights under a senior mortgage in favor of a surety company in order 
to permit the borrower to obtain the necessary surety bonds, and 
secondly to agree not to enforce the right of set-off in connection with 
the performance of a specific contract. 

In connection with the subordination of SBA’s lien rights as senior 
mortgagee, it is noted that SBA has effected such subordination in ap- 
propriate instances, as did its predecessor agency, the Reconstruction 
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Finance Corporation, to permit the borrower to obtain both surety 
bonds and additional mortgage financing from private sources. 

Section 7(a) (7) of the Small Business Act, 15 U.S.C. 636(a) (7), 
provides that all loans made pursuant thereto shall be “of such 
sound value or so secured as reasonably to assure repayment.” It 
has been made abundantly clear by the Congress that the use of 
the word “or” was intended to provide an alternative so that a loan 
may be granted if of sound value, with or without security. See 
H. Rept. No. 555, 85th Cong., page 12. Therefore, upon a determi- 
nation that the loan is of such sound value as reasonably to assure 
repayment it may be granted without the necessity of obtaining a 
mortgage on the borrower’s property or other security. 

Further, section 5(b)(7), 15 U.S.C. 634(b) (7), authorizes the 
Small Business Administrator, in carrying out his duties, to take all 
actions determined by him to be necessary or desirable in “making, 
servicing, compromising, modifying, liquidating, or otherwise deal- 
ing with or realizing on loans.” While the provision does not specifi- 
cally establish the right of the Administrator in appropriate instances 
to subordinate senior liens under the circumstances discussed above, 
the language appears to be sufficiently broad to include such author- 
ity and has, as indicated in your letter, been consistently regarded 
as the statutory basis for actions of this type taken by your agency 
in the past. The longstanding statutory construction, without Con- 
gressional or other objection, would appear strongly to support its 
validity. See 2 Sutherland, Statutory Construction, 3rd edition, sec- 
tion 5107. The language of the section quoted above appears to 
have been intended to give the Administrator broad authority in deal- 
ing with loans in order to protect the interest of the Government and 
also to carry out the purposes of the act which are stated at sec- 
tion 2(a), as amended by Public Law 87-305, 15 U.S.C. 631(a), in 
part as follows: 

* * * It is the declared policy of the Congress that the Government should 
aid, counsel, assist, and protect, insofar as is possible, the interests of small- 
business concerns in order to preserve free competitive enterprise, to insure 
that a fair proportion of the total purchases and contracts or subcontracts 
for property and services for the Government (including but not limited to 
contracts or subcontracts for maintenance, repair, and construction) be placed 
with small-business enterprises, to insure that a fair proportion of the total 
sales of Government property be made to such enterprises, and to maintain and 
strengthen the overall economy of the Nation. 

In view of the foregoing, we see no objection to subordinating 
senior liens of the type described above in circumstances: where it 
is determined that such action will be consistent with the purposes of 
the act and will improve the prospects for repayment of the loan made 
pursuant to section 7(a) (7). 
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With respect to waiving the right of set-off, as to specific con- 
tracts, we are assured that SBA would retain such right as against 
other contracts not under bond to the surety company and as to any 
other claims which the borrower may be able to assert against the 
Government. We believe that such action as you propose with re- 
spect to the right of set-off is properly within the scope of the broad 
authority set out above in the type of situation described, where 
considerations of policy and the ultimate advantage to the Govern- 
ment would indicate the desirability of such a course of action, 


[ B-150298 J 


Panama Canal—Medical and Educational Services—Reimburse- 
ment—Agency Responsibility—Costs Unrecovered From Employ- 
ees 


The unrecovered costs, over and above those chargeable to the individual, 
for hospital and medical services furnished Federal employees and their depend- 
_ ents located in the Canal Zone or contiguous areas, including local employees 
in the absence of a statutory prohibition, pursuant to section 105 of the Civil 
Functions Appropriations Act, 1954, as amended, are allocable by the Canal 
Zone Government to the employing agencies without the authority or approval 
of the agencies, with the exception of the services furnished employees stationed 
in the Republic of Panama, section 105 shifting the burden of the unrecov- 
ered costs from the Canal Zone Government to the using agencies for those 
employes whose presence in the Canal Zone, or the Republic of Panama is 
related to the official activities of the agencies, and the hospital and medical 
costs to the employees being limited to the charges established by the Canal 
Zone Government, contributions by departments or agencies may not be recovered 
from employees or their dependents. 


To the Secretary of State, March 6, 1963: 


In letter of November 13, 1962, the Acting Deputy Under Secre- 
tary of State for Administration states that the Canal Zone Govern- 
ment has informed the Embassy at Panama that section 105 of the 
Civil Functions Appropriations Act, 1954, 67 Stat. 197, 202, as 
amended by section 107 of the Civil Functions Appropriation Act, 
1955, 68 Stat. 330, 335, and the decisions of the General Accounting 
Office thereunder require that the Department of State pay amounts 
totaling $11,813.29 for care furnished at the Gorgas and Coco Solo 
Hospitals to employees of the Department, United States Informa- 
tion Agency and Aid for International Development, and their 
dependents. He explains that the hospital treatment of these per- 
sons was neither authorized nor approved by your Department. 

It is stated in the letter that your Department’s authority to pro- 
vide medical services is contained in section 941 (a) and (b) of the 
Foreign Service Act of 1946, as amended, 22 U.S.C. 1156 (a) and (b). 
It is explained that your Department has further limited the avail- 
ability of medical services by regulation in section 684.1 of volume 3 
of the Foreign Affairs Manual. The Acting Deputy Under Secretary 
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states that no authority is given either by regulation or statute for 
provision of medical services for local employees or their depend- 
ents; and that the medical care which generated the instant billings 
arose entirely from instances in which payment by the Department 
was not authorized either by statute or by regulation. 

The letter continues: 


The Department is aware that you have held, in accordance with the history 
of Section 105 of the Civil Functions Act, that that Act makes agency appropria- 
tions available for payment to the Canal Zone Government for medical services 
rendered employees of the agency and their dependents, even though the agency 
would otherwise lack authority to make such payments. It is, however, the 
Department’s understanding that the statutory history of the amendment to 
Section 105 was designed solely to relieve the Canal Zone Government of bearing 
the full cost of the services rendered—over and above that charged to the 
individuals—by distributing the unrecovered costs among the using agencies. 
The Department is not seeking to utilize Canal Zone hospitals cost free. On the 
contrary, it has sought through negotiations with the Canal Zone Government 
to establish some measure of control over entrance into those hospitals by per- 
sons for whom the Canal Zone Government would bill the Department; but the 
Canal Zone authorities have dismissed the Department’s approaches on the ground 
that the Zone Government is authorized to hold the gates to the Zone hospitals 
open to any and all employees of an agency and their dependents regardless of 
the wishes of the agency, and then allocate part of the expense therefor to the 
agency. The Department has unearthed nothing in the history of Section 105 
to indicate that Congress intended to permit the Zone authorities to admit per- 
sonnel to the hospitals and charge the agency in the face of the agency’s com- 
munication to the hospitals that it was not requesting treatment of the personnel 
and did not wish to assume any cost in connection therewith. Not only is there 
no evidence of any such intention on the part of Congress; but it would be most 
unusual to include such a broad authority in an appropriation act. It was some 
method of advance clearance procedure of this nature which the Department 
sought to work out with the Zone authorities and to which they have refused to 
agree, resulting in the billings here in issue. In 38 C.G. 408, you observed that 
you saw no objection to a system of administrative controls worked out by the 
Department of Defense, but subject to the proviso that such controls do not 
“preclude persons authorized by law to receive hospital and medical services 
from the Canal Zone Government . . . from being furnished such services.” If 
the phrase “authorized by law” referred to the authority of the agency to pro- 
vide for medical services, may the Zone authorities refuse to accept any such 
controls and bill the agency for persons not covered by its authority? 


It is pointed out in the letter that funds appropriated for your De- 
partment’s health program reflect no budgeting for expenditures of 
the nature involved here and that if your Department must pay these 
billings the funds available for medical services authorized by the 
Foreign Service Act and regulations will be correspondingly depleted. 
It is stated in the letter that it can hardly have been the intention of 
Congress in the Civil Functions Act to override the uniform level of 
financial assistance for medical services contemplated by section 941 
of the Foreign Service Act, 22 U.S.C. 1156, for Department employees 
and their dependents and the funds appropriated annually to carry 
out section 941 of such act. 

The letter continues: 


From the attached sample material, you will note not only that the patients 
listed are local employees and their dependents or American employees and their 
dependents in circumstances in which medical services are not payable under 
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the Foreign Service Act and regulations thereunder, but also that most of these 
patients are not stationed in the Canal Zone. Indeed, some have been stationed 
in Central or South American countries other than Panama. Theoretically, as 
far as the language is concerned, if an employee of an agency stationed in the 
United States were to appear in the Canal Zone and gain admittance to one of 
the hospitals, without the knowledge or approval of the employing agency, the 
hospital could treat him and bill the employing agency. For this purpose, the 
language does not distinguish between an employee stationed in Panama and 
one stationed in Washington. Although, there is an allusion in the legislative 
history to “Panama” in connection with the supply of medical services by the 
Canal Zone hospitals, that allusion should be balanced against the wording of 
the statute and the common tendency to refer to the Zone itself as Panama. The 
gist of the Department’s contention in this respect is that the embodiment of 
this provision in an Act of this kind, under provisions dealing with the Zone, 
is persuasive evidence that it was intended to apply only to persons stationed 
in the Zone, as part of the administration of the Zone, and not carte blanche 
authority to receive persons from everywhere else in the world at the cost of 
their employing agency. If one construes the statute to apply to those stationed 
in Panama, the Department has great difficulty in perceiving why it does not 
apply elsewhere. 


In view of the foregoing the Acting Deputy Under Secretary for 
Administration requests that we give further consideration to our 
interpretation of section 105 of the Civil Functions Appropriations 
Act, 1954, as amended, in order that your Department and others be 
in a position to exercise appropriate administrative controls. 

Also, if we are of the opinion that section 105 requires your Depart- 
ment to pay for medical expenses it is otherwise not authorized to pay, 


inquiry is made as to whether we would object if your Department 


sought to recover from the employees and dependents subjecting it to 
this liability to the hospitals the amount of that liability, either by 
offset against their salaries or otherwise under existing repayment 
procedures. A further question is raised as to whether such monies, 


if collected from the employees and dependents, would have to be 


covered into miscellaneous receipts. 

Section 105 of the Civil Functions Appropriations Act, 1954, as 
amended by section 107 of the Civil Functions Appropriation Act, 
1955, reads as follows: 


* * * Amounts expended by the Panama Canal Company in maintaining de- 
fense facilities in standby condition for the Department of Defense hereafter 
shall, notwithstanding any other provisions of law, be fully reimbursable to the 
Panama Canal Company by the Department of Defense. Amounts expended by 
the Canal Zone Government for furnishing education, and hospital and medical 
care to employees of agencies of the United States and their dependents, other 
than the Panama Canal Company and Canal Zone Government, less amounts pay- 
able by such employees and their dependents hereafter shall, notwithstanding any 
other provision of law, be fully reimbursable to the Canal Zone Government by 
such agencies. The appropriation or fund of any such other agency bearing the 
cost of the compensation of the employee concerned is hereby made available 
for such reimbursements. [Italics supplied.] 


The legislative history of section 105, as amended, makes it clear 
that prior to enactment thereof the Canal Zone Government fur- 


nished free primary and secondary education for children of all resi- 
dents of the Canal Zone and of employees of the United States in the 
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adjacent territory of the Republic of Panama. Also, the Canal Zone 
Government furnished hospital service at reduced rates, depending on 
the ability of the head of the family to pay, to families of canal em- 
ployees and to employees of other Government agencies and their fam- 
ilies. See page 1536, Senate Hearings on Civil Functions, Department 
of Army Appropriations, 1955. In connection with the furnishing 
of hospital care note the following discussion on page 144 of the House 
Hearings on the bill which became the Civil Functions Appropriations 
Act, 1954: , 


Mr. Hanp. Do I understand that you serve a population—medical hospitals 
and clinical care—of approximately 50,000? 


GOVERNOR SEYBOLD. Yes. 

Mr. Hanp. What treaty obligations do we have, if any, with respect to the 
persons in the Republic of Panama? 

GOVERNOR SEYBOLD. Well, of course, we take care of employees of the Ameri- 
can Government in the Panama area, the Department of State and the point / 
group. And we also take care of any patients that are sent to us with requesi 
by the Foreign Secretary of the Republic, and unless they have that they are 
not admitted; and then the local-rate employees who do not live in the zone. 

Mr. Hanp. Who do not live in the zone? 

GOVERNOR SEYBOLD. But who are employed. 

Mr. Hanp. But you have no medical obligation, generally, with respect to the 
citizens of the Republic of Panama? 

GoveRNoR Seysoip. Not medical; we have the health service in Panama. 
[Italics supplied.] 

This discussion makes it obvious that prior to enactment of section 
105 the Canal Zone Government furnished hospital care to citizens of 
the United States employed by the Government in the Panama area 


and local-rate employees employed in the Canal Zone but residing in 
Panama. 


The legislative history of section 105, as amended, further discloses 
that the Congress was concerned that the unrecovered costs of hospital 
and medical care (as well as educational services) were being borne by 


the Canal Zone Government and enacted the section in question for the 


express purpose of correcting the extent of subsidization of other Gov- 
ernment agencies by the Canal Zone Government with respect to the 
furnishing of the indicated services to employees of these agencies and 
their dependents. In this connection note the following from S. Rept. 


No, 1873, 83d Cong., 2d Sess. at page 25: 


It is the desire of the committee that patients in Canal Zone hospitals, except 
charity patients, pay appropriate charges for hospital care, unless otherwise 
expressly provided by law. The Canal Zone Government is autherized to estab- 
lish appropriate charges payable by the individual. Specific language is recom- 
mended to permit the.-Department of Defense to reimburse the Canal Zone 
Government for the cost of hospital care provided dependents of military per- 
sonnel for the services they would normally be furnished at military hospitals 
in the United States. 

With respect to schools it is the intent of the committee that the principle 
of free education in grades 1 through 12 will extend to residents of the Canal 
Zone and to United States citizen personnel of Government agencies resident in 
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the Republic of Panama. Parents desiring to send their children to kindergarten 
or junior college should pay a reasonable tuition. 

It is recognized that schools and hospitals cannot be operated on charges made 
to individuals for services rendered, if those charges are to be within the reach 
of the average citizen. Normally additional support from tawves or other types 
of indirect charges and private donations including community chests, is nec- 
essary to carry on these activities. 

In the past unrecovered costs of these activities have been paid by the Panama 
Canal Company. The committee believes that these unrecovered costs should be 
shared by the other Government agencies operating in the Canal Zone. 

The committee is therefore recommending the revision of section 105 of the 
1954 Civil Functions Appropriation Act to provide for the distribution of the 
unrecovered costs among the using agencies. * * *. [Italics supplied.] 

From the foregoing it is clear that the Congress in considering 
section 105 of the 1954 act and section 107 of the 1955 act was aware 
that hospital and medical services had been furnished to employees 
of Government agencies and their dependents who were located in 
the Canal Zone or in the Republic of Panama, i.e., in an area contigu- 
ous to the Canal Zone; and that free primary and secondary educa- 
tion was furnished all residents of the Canal Zone and United States 
citizen employees residing in the Republic of Panama, It is also clear 
that the Congress intended the unrecovered costs of such services be 
paid by the employing agency. 

Further, while we found no statute which requires the Canal Zone 
Government to furnish hospital care to Federal employees who are 
stationed in the Republic of Panama, neither did we find a statute 
which prohibits the Canal Zone Government from furnishing such 
care to these Federal employees. Therefore, and in light of the 
legislative history of section 105, as amended, it is our view that if the 
Canal Zone Government furnishes hospital care to Federal employees 
(or their dependents) stationed in the Canal Zone or in the Republic 
of Panama, the employing agency is required to reimburse the Canal 
Zone Government for the costs incurred over and above those charge- 
able to the employees (or their dependents). The entitlement of the 
employees or their dependents to hospital and medical care at Gov- 
ernment expense under other laws is not involved, nor is it material 
that the employing agency has not authorized or approved the furnish- 
ing of such care. See 38 Comp. Gen. 408; cf. B-146003, June 14, 1961. 
Of course, since the Canal Zone Government is not required by law to 
furnish hospital care to Federal employees stationed in the Republic 
of Panama it could refuse to do so unless the employing agency au- 
thorized such care. 

Admittedly, the language of section 105, as amended, in and of 
itself, does not expressly limit the reimbursement obligations con- 
tained therein to employees stationed in the Canal Zone or the Republic 
of Panama. However, there is nothing in the legislative history of 
section 105, as amended, to indicate that the section was intended to 
apply to Federal employees not stationed in or residing in the Canal 
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Zone or the Republic of Panama. That is to say, the legislative his- 
tory does not indicate that the Congress was advised that hospital care 
was being furnished by the Canal Zone Government to Federal em- 
ployees stationed outside the Canal Zone or the Republic of Panama. 
In any event, as we stated in B-124786, January 18, 1956, it appears 
to have been the intent of Congress that the Canal Zone Government 
should not absorb any part of the cost of providing education and 
medical and hospital services to individuals whose presence in the 
Canal Zone results from service in or employment by other Govern- 
ment agencies or instrumentalities. Obviously, when a Federal em- 
ployee’s presence in the Canal Zone, or in Panama, is not related to 
the official activities of the department or agency by which he is em- 
ployed, but rather is attributable solely to personal reasons (for 
example, hospitalization), it may not be said that the employee’s 
presence in the Canal Zone or Panama results from service in or 
employment by a Federal agency. Accordingly, it is our view that 
section 105, as amended, is not applicable to employees who are sta- 
titoned outside of the Canal Zone or the Republic of Panama, except 
when such employees are in the Canal Zone or in Panama incident to 
the official activities of the department or agency by which they are 
employed. Hence, under section 105, as amended, a Federal agency 
would not be required to reimburse the Canal Zone Government for 
hospital care furnished an employee stationed outside the Canal Zone, 
unless the employee came within the exception mentioned above. 

Concerning the citizenship of the employees, it is immaterial under 
section 105, as amended, whether the employees furnished the hos- 
pital care are local employees or citizens of the United States. As we 
stated in B-146003, June 14, 1961 “the provisions of such section make 
no distinction between local employees and employees who are citizens 
of the United States nor do we find anything in the legislative history 
thereof which indicates that the Congress intended that any such 
distinction should be made. Hence, we held, in effect, that under 
section 105, as amended, the Federal agency involved was required 
to reimburse the Canal Zone Government for the unrecovered cost of 
hospital care furnished a Panamanian national employed by the 
agency in Panama, in the absence of a statutory provision precluding 
the use of the agency’s appropriations for such purpose. We see no 
reason for modifying that decision. 

Concerning recovery by your Department from its employees and 
their dependents amounts the Department is required under section 
105, as amended, to reimburse the Canal Zone Government for hos- 
pital care furnished the employees or their dependents, the matter is 
similar to that considered in 34 Comp. Gen. 510. In that case the 
Secretary of Commerce asked whether the Civil Aeronautics 
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Administration may determine that employees of the Administration 
who are furnished education, hospital and medical services for them- 
selves and dependents by the Canal Zone Government shall pay all of 
the cost incurred, or a higher amount than that charged them by the 
Canal Zone Government, with the Administration’s share being corre- 
spondingly reduced. 

After reviewing the legislative history of section 105 of the Civil 
Functions Appropriations Act, 1954, as amended, we stated— 


In view of the clear provisions of the statute and the above explanation, it 
is our view that the Congress clearly intended that employees of the various 
departments and agencies employed in the Canal Zone shall be required to pay 
only the charges established for education and medical services by the Canal 
Zone Government, and that all of the costs of such services not so recovered 
must be borne by the employing agency involved. 

Accordingly, the Civil Aeronautics Administration, in our opinion, has no 
discretion as to the amount of the charges its employees are required to pay. 


For the reasons stated in 34 Comp. Gen. 510, your Department may 
not recover from its employees and dependents amounts paid by your 
Department to the Canal Zone Government pursuant to section 105, 
as amended, for hospital care furnished to the employees or their 
dependents. 

In view of what is stated in the preceding paragraph, it is not neces- 
sary to answer the question concerning the deposit of monies collected 
from the employees and dependents. 


[ B-150064 J 


Cities, Corporate Limits—Honolulu, Hawaii 


Under an ordered change in duty assignments from a point within the city and 
county of Honolulu, which embraces the Island of Oahu, Hawaii, to the District 
of Honolulu, corresponding to the urban area of the city of Honolulu, a move 
by a member of the uniformed services to Honolulu, which required temporary 
occupancy of hotel accommodations for himself and family, entitles the member 
to payment for travel, temporary lodging, dependents’ travel, and dislocation 
allowance, the change in duty assignments constituting a permanent change of 
station within the purview of paragraph 1150-10a of the Joint Travel Regula- 
tions and, although the city and county of Honolulu has features of an in- 
corporated city, it, nonetheless, has a dual type government combining features 
of a county with those of a municipality and, therefore, the transfer of the 
member to an official station within the boundaries of the District of Honolulu 
constitutes a permanent change of station. 


To Walter F. Rogers, United States Marine Corps, March 7, 1963: 


Reference is made to your letter of September 11, 1962, submitting 
through administrative channels for an advance decision the claim of 
Captain Wallace W. Mikelson, USMCR, for travel, temporary lodg- 
ing, dependents’ travel, and dislocation allowances incident to an 
ordered change in duty assignments, The request has been assigned 
PDTATAC Control No. 62-19 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 
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By Company Special Orders No. 46-62, dated August 24, 1962, of 
the First Air and Naval Gunfire Liaison Company, Fleet Marine 
Force, located at Camp H. M. Smith (Halawa Heights), Oahu, 
Hawaii, Captain Mikelson was reassigned on what is stated to be a 
permanent change of station from that organization to the First 
Marine Brigade (Marine Aircraft Group Thirteen), Fleet Marine 
Force, situated at Kaneohe Bay, Oahu, Hawaii, to which unit he 
reported on September 4, 1962. It appears that pursuant to those 
orders Captain Mikelson, together with his wife and son, moved on 
August 30, 1962, from their place of residence in Pearl City, Oahu, 
to the Foster Towers Hotel, 2500 Kalakaua Avenue, Honolulu, 
Hawaii, where he has certified he was required to obtain hotel accom- 
modations for himself and family pending arrangements for perma- 
nent living accommodations. On September 5, 1962, Captain Mikel- 
son filed claim for payment of a temporary lodging allowance for 
such accommodations for the period from September 4, 1962, until 
termination. The present record does not establish the period that 
the member and his dependents resided at the hotel. 

The matter was submitted here for a decision inasmuch as there 
was doubt as to whether the travel and duty assignment under the 
orders constituted a permanent change of station as contemplated by 
paragraph 1150-10a of the Joint Travel Regulations. 

This doubt is said to have arisen because of provisions with respect 
to the geographical limits of the city and county of Honolulu con- 
tained in section 1-102 of the Charter of the City and County of 
Honolulu, Note 8, Appendix, Revised Laws of Hawaii 1955, 1960 
Supplement. 

Sections 1-101 and 1-102 provide: 


Section 1-101. Incorporation. The people of the city and county of Honolulu 
shall be and continue as a body. politic and corporate by the name of “city and 
county of Honolulu,” hereinafter in this charter called “city.” By that name it 
shall have perpetual succession. 

Section 1-102. Geographical limits. All that portion of the Territory of 
Hawaii commonly known as the island of Oahu, and all other islands in the 
Territory of Hawaii and the waters adjacent thereto, not included in any other 
county, shall constitute the city and county of Honolulu. 


Pursuant to the pertinent statute, 37 U.S.C. 411(d), paragraph 
1150-10a of the Joint Travel Regulations, defines the term “permanent 
station” as follows: 


10. PERMANENT STATION 


a. General. Except as defined in subpar. b, a*permanent duty station is defined 
as the post of duty or official station (including the home port or home yard 
of a vessel insofar as transportation of dependents and household goods is con- 
cerned) to which a member is assigned or attached for duty other than “tempo- 
rary duty” or “temporary additional duty,” the limits of which will be the 
corporate limits of the city or town in which the member is stationed, but if not 
stationed in an incorporated city or town, the official station is the reservation, 
station, or established area, or, in the case of large reservations, the established 
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subdivision thereof having definite boundaries within which the designated post 
of duty is located. 


In our decision of December 26, 1939, 19 Comp. Gen. 602, we gave 
consideration to the similar definition of “official station” contained in 
the Standardized Government Travel Regulations and its applicability 
to civilian employees stationed in the city of Honolulu. At that time 
pertinent provisions of the Revised Laws of Hawaii, 1935, were as 
follows: 


Sec. 3000. Description. Ali that portion of the Territory commonly known as 
the island of Oahu and all other islands in the Territory not included in any 
county and the waters adjacent thereto, shall be and is constituted a city and 
county by the name of “The City and County of Honolulu,” with its seat at 
Honolulu; and the words “city and county” shall mean “the city and county of 
Honolulu,” (L. 1907, ¢c. 118, s. 1; R.L. 1925, s. 1717.) 

Sec. 3001. City of Honolulu; geographical limits. For statistical and similar 
purposes to distinguish urban and rural communities, the expression “City of 
Honolulu” shall mean the same territory as is known as “Honolulu District,” 
that is to say, in the island of Oahu from Maunalua to Moanalua inclusive, and 
the islands not included in any other district of the island of Oahu. (L. 1923, 
ce. 138, s. 1; R.L. 1925, s. 1718.) 

Sec. 3002. General Powers. The city and county is created a municipal cor- 
poration under the name of “The City and County of Honolulu,” and by that 
name shall have perpetual succession. (L. 1907, c. 118, s. 3; R.L. 1925, s. 1719.) 


In connection with section 3001, section 3260 also provided : 


“Honolulu” or “District of Honolulu” shall mean all of that portion of the 
island of Oahu included in the judicial, educational and taxation district, defined 
by law as the “District of Honolulu” or “Honolulu District.” 


At the present time, the Honolulu District is defined in section 10-1 
of the Revised Laws of Hawaii 1955, 1960 Supplement, which 
provides: 


§10-1. Description. For election, taxation, educational, city, county and all 
other purposes, the State shall be divided into the following districts: 


+ * + s * * * 

(c) The island of Oahu shall be divided into seven districts as follows: 

(1) From Makapuu Head in Maunalua to Moanalua inclusive, and the islands . 
not included in any other district, to be styled the Honolulu district; * * * 
Provisions similar to the above-quoted provisions of section 10-1 were 
contained in section 7620 of the Revised Laws of Hawaii, 1935. 

With respect to the limits of the city of Honolulu, and giving con- 
sideration to the foregoing statutory provisions, the United States 
Attorney, Honolulu, stated in a letter dated October 25, 1939, in part, 
as follows: 

There are several towns within the City and County of Honolulu; though 
not incorporated, such towns have separate post offices, separate water systems, 
etc., and for all practical purposes save and except the Government are distinct 
and separate from the City of Honolulu. 


It would seem to me that it would be reasonable to consider the District of 


Honolulu as the City proper in applying the wording of the Government Travel 
Regulations. * * * 


In view of the above statements and for the other considerations 
set forth in our decision of December 26, 1939, we concluded that the 
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boundary of the City of Honolulu, that is, the Honolulu District, as 
distinguished from the “City and County of Honolulu” would, for the 
purpose of audit action and the settlement of claims for traveling 
expenses and mileage, be regarded as the “established area” consti- 
tuting the employee’s post of duty. Presumably the rule of that 
decision has also been applied by the departments for permanent 
station purposes where material in determining the rights of military 
personnel to travel allowances. 

While section 1-102 of the present charter contains provisions 
similar to section 3000 of the 1935 laws defining the boundaries of 
the city and county of Honolulu, it is noted that there is no provision 
in the present charter similar to section 3001 of the 1935 laws providing 
that the geographical limits of the City of Honolulu shall mean the 
same territory as is known as “Honolulu District.” However, “Hono- 
lulu District” is still defined in section 10-1 of the Revised Laws of 
Hawaii, as stated above, and as far as we are aware, for urban purposes 
the District of Honolulu is still generally regarded as the City of 
Honolulu. Other towns on the island have separate post offices, and it 
is assumed that for all practical purposes except their government still 
are separate and distinct from the city of Honolulu, as was reported 
by the United States Attorney to be the case in 1939. 

The government established by the 1959 charter for the city and 
county of Honolulu, embracing the island of Oahu and certain other 
islands, has many features of an incorporatet! city, but it is in fact 
a dual type of Government combining the features of a county govern- 
ment with those of a municipality. And, in many respects including 
the geographical limits, the government is not substantially different 
than it was prior to the adoption of the 1959 charter. Therefore, in 
view of the peculiar nature of the dual type of government which has 
long been established for the island of Oahu, the relatively large area 
involved, and since the boundaries of the District of Honolulu are 
still defined by statute and, it is understood, generally correspond to 
the urban area of the city of Honolulu, we will continue to regard such 
boundaries for audit purposes as the boundaries of a member’s official 
station who is stationed within the boundaries of the District of 
Honolulu. 

Therefore, Captain Mikelson’s transfer from Camp Smith to the 
First Marine Brigade, Kaneohe Bay, constituted a change of perma- 
nent station and his claim should be settled on that basis. The claim 
and supporting papers are returned herewith for action accordingly. 
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[ B-150373 J 


Contracts—Specifications—Descriptive Data—Capacity and Re- 
sponsibility 

A “Descriptive Data” clause in an invitation seeking not information of the 
characteristics or construction of the product offered, but information as to 
the bidder’s technical knowledge and comprehension of the specification in order 
to evaluate his capacity, as defined in section 1-1.708.1 of the Federal Procure- 
ment Regulations, with provision for rejection of bids failing to submit the re- 
quired data, is not appropriate for determining bidder responsibility ; therefore, 
the low bid of a small business concern unaccompanied by the required descrip- 
tive date should not be considered nonresponsive and the bidder after bid open- 
ing may submit information as to his capacity or responsibility, and if deficient 
the bid should not be rejected without giving the Small Business Administration 
an opportunity to issue a certificate of competency, and the conclusion that 
questions as to capacity or responsibility may not be treated as questions of 
bid responsiveness on the basis of a statement to that effect in the bid invitation 
applies to all bidders regardless of size. 


To the Administrator, Federal Aviation Agency, March 7, 1963: 

Reference is made to letter dated December 26, 1962, from the Act- 
ing Director for Installation and Materiel Service, furnishing a report 
relative to the protest by Aeronautical Electronics, Incorporated, to 
a possible rejection of its bid under Invitation for Bids No. 
90-3-544B1. A decision is also requested whether the bid of Aero- 
nautical Electronics, Incorporated, may properly be considered a 
responsive bid. 

The invitation requested bids to be opened on November 5, 1962, for 
furnishing a quantity of transceivers, VHF, portable, complete with 
crystals for transmitting on certain frequencies, in accordance with 
attached specification FAA-R-1262a and other applicable specifica- 
tions listed therein, together with instruction books and other data. 

Clause VII of the Special Conditions, page 6 of the bid schedule, 
provided as follows: 


DESCRIPTIVE DATA.—The bidder must submit with his bid a detailed descrip- 


tion of the equipment he intends to furnish, including schematic diagrams, and 
outline & perspective drawings and photographs (or a combination thereof) 
showing the layout of basic components which may be necessary to meet the 
specified requirements. - 

A mere repetition of the invitation requirements and/or specifications is not 
acceptable. This data will be used in evaluating the bid [1] as evidence of the 
bidder’s technical knowledge and [2] to determine, without further reference to 
the bidder, whether the bidder comprehends the specification requirements and 
proposes to meet the requirements by employing methods which can reasonably 
be expected to result in full compliance with the specifications. The data sub- 
mitted pursuant to this clause will not be included in any resulting contract. 
Failure of the bidder to submit descriptive data with the bid will preclude 
consideration of the bid on the basis that it is not responsive, and the submission 
of descriptive data describing equipment that deviates materially from the 
specifications shall be cause for rejection of the bid. 


It is reported that when equipment being procured is of sufficient com- 


plexity, or is a new item, the “Descriptive Data” clause quoted above 
is included in the invitation for bids. We have been advised further 
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that’ the purpose of the clause in the present case was to elicit data 
for use in evaluating the bidder's “capacity” as defined in section 
1-1.708.1 of the Federal Procurement Regulations. That section 
defines capacity as— 

* * * the overall ability of a prospective small business contractor to meet 

quality, quantity, and time requirements of a proposed contract and includes 
ability to perform, organization, experience, technical knowledge, skills, “know- 
how,” technical equipment, and facilities. 
While the above definition is by its terms applicable only to small 
business bidders, such as Aeronautical Electronics, Incorporated, we 
must assume that the data requested was intended for uniform use 
in evaluating the “capacity” of all bidders regardless of size. It is 
also stated to be the practice of your Agency to consider that a bidder 
has complied with the “Descriptive Data” clause if he is or has been 
a current or recent producer of the identical equipment and states in 
his bid that he proposes to furnish the same item as under the contract 
under which he has produced or is producing. 

Five bids were received in response to the invitation. The lowest 
bid was submitted by Aeronautical Electronics, Incorporated. How- 
ever, the bid was not supported by the descriptive data called for by 
Clause VII of the invitation, nor was any reference made in the bid 
to an existing or previous contract, although you state that the com- 
pany was expected to begin deliveries under a current contract for 
the identical item during January 1963, and that you had ample in- 
formation at bid opening to show conclusively that the company is 
capable as to engineering ability and facilities to furnish equipment 
meeting specifications. 

Subsequent to the opening of bids a representative of Aeronautical 
Electronics, Incorporated, contacted the contracting office by phone 
about the bids received on the subject invitation and asked how his 
firm stood. When advised that no descriptive data was received with 
the bid, the representative asked if the descriptive data could still be 
submitted and he was advised that such data would have to be sub- 
mitted on a voluntary basis and that no guarantee could be made that 
it would be considered. By letter dated November 7, 1962, apparently 
the same date as the telephone conversation, Aeronautical Electronics, 
Incorporated, submitted drawings of the units it proposed to furnish. 
In said letter it was stated that the data was prepared and clipped to 
the bid but apparently somehow became separated from the bid be- 
fore being placed in the mailing container. It is alleged that the 
number and complexity of the drawings demonstrate that they had 
been available for some time and were not made up after the opening 
of the bids; that the failure of the drawings to be included with the 
bid was due to an obvious clerical error; and that the bid should not 
be declared nonresponsive for such reason. 


722-809 O-64—32 
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In our opinion the language of the “Descriptive Data” clause is 
not appropriate for the purpose for which it was intended. There are 
basically only two valid reasons for the submission by bidders of 
descriptive data. The first, and the only one contemplated by the 
Federal Procurement Regulations (section 1-2.202-5), is to require 
a bidder thereby to show the characteristics or construction of the 
product which he is offering to furnish by his bid. In such case, as 
stated in the mandatory invitation provision set out in section 
1-2.202-5(d) (1), FPR, the descriptive data or literature is a part 
of the bid and failure to furnish it or material deviations therein 
require rejection of the bid as nonresponsive. 

The other justification for descriptive data is that stated to have 
been intended in the present case, namely, fo evaluate a bidder’s 
“capacity” to perform in terms of his technical knowledge, under- 
standing of the specifications, skill, “know-how,” or other attributes 
mentioned in section 1-1.708.1, FPR. The attributes to be evaluated 
on the basis of data submitted for this purpose pertain not to the re- 
sponsiveness of the bid but to the bidder’s responsibility. It should 
be noted that a small business bidder’s deficiency in this area does not, 
with certain exceptions, justify rejection of his bid, if otherwise 
acceptable, without giving the Small Business Administration oppor- 
tunity to issue him a certificate of competency. Section 1-1.708-2, 
FPR. Consequently, if the purpose to be served by descriptive data is 
assistance in evaluating a bidder’s responsibility or capacity, as is 
stated to have been the use intended for the data in the instant case, 
it contravenes applicable law and regulations, at least in the case of 
small business bidders, to provide that failure to furnish such data 
will for that reason alone require rejection of the bid. 

In the present case the “Descriptive Data” clause is stated to have 
been intended to elicit information as to bidders’ capacity, and the 
language used supports this intention. The clause states that the 
data is to be used “as evidence of the bidder’s technical knowledge,” 
and to determine whether the bidder “comprehends the specifications” 
and proposes to meet them “ by employing methods which can reason- 
ably be expected to result in full compliance with the specifications.” 
The clause further states specificially that the data submitted “will 
not be included in any resulting contract.” There can be no question, 
it seems to us, that this language serves to notify bidders that the 
data requested is not to be considered as a descriptive limitation of 
what is to be furnished, and that they will be required to meet the 
specification requirements, which are preponderantly of the “per- 
formance” type, even though this requires change in the product 
described by the data submitted. 


e 
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We have heretofore held that a bidder’s capacity or responsibility 
may be determined on the basis of information submitted after bid 
opening. 39 Comp. Gen. 247; id. 655; id. 881; 41 id. 555. We have 
also held that questions as to the capacity or responsibility of a small 
business bidder may not be treated as questions of responsiveness of 
his bid because of a statement to that effect in the bid invitation. 
40 Comp. Gen. 106. While the instant case involves a small business 
bidder, we believe the rule should be applied equally to all bidders. 

In view of what has'been said above, it is our opinion that the last 
sentence of Clause VII in the present case, which calls for rejection 
of bids unaccompanied by data, is not compatible with the rules appli- 
cable to the furnishing of data pertaining to capacity or responsibility 
and should not be considered controlling. The bid of Aeronautical 
Electronics, Incorporated, therefore, should not be considered non- 
responsive because it was not accompanied by the data requested. If 
that company is now determined to be a responsible bidder, and its 
bid is otherwise responsive and acceptable, the bid should be con- 
sidered eligible for award. 

The papers submitted are returned. 


[ B-150655 J 


Bids—Buy American Act—Criteria Other Than Price 


Under an advertised procurement for the conversion of two naval vessels, requir- 
ing certification pursuant to section 2 of the Buy American Act, 41 U.S.C, 10a, 
that the vessels are a domestic source end product, an award to the low domestic 
bidder whose bid on a “substantially all” domestic product, including midsections 
of the vessels constructed in Japan, is materially less than the bid of another 
domestic bidder proposing “all” domestic components would be a proper award 
and, although the Secretary of the Navy has discretionary authority under ad- 
vertised procurements to consider factors other than price, he may not award a 
contract to other than the low, responsible, qualified bidder; therefore, the 
domestic bidder offering to furnish an “all” domestic product may not be favored 
over the domestic bidder offering a “substantially all’ domestic product, which 
under the terms of section 2(a) of Executive Order No. 10582, dated December 
17, 1954, as amended, is regarded as a domestic bid, the cost of the domestic 
components exceeding the cost of the foreign origin components. 


Bids—Buy American Act—Rejection 


While section 3(a) of Executive Order No. 10582, dated December 17, 1954, as 
amended, implementing the Buy American Act of March 3, 1933, as amended, 
41 U.S.C. 10a-10d, expresses the intent not to interfere with any existing au- 
thority or responsibility of an executive agency to reject any bid or offer for 
reasons of national security, the section did not, and legally could not, confer 
on executive agencies any new or additional authority; therefore, the provision 
for favoring a domestic bidder over a lower foreign bidder does not vest an 
agency of the Government under an advertised procurement with discretionary 
authority to favor a higher domestic bidder offering an all domestic product over 
~ low domestic bidder proposing to furnish a product that is substantially all 
omestic, 
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Bids—Buy American Act—Procurement of Public Works v. Sup- 
plies 

Whether the alteration of two naval vessels is procured under section 2 of the 
Buy American Act, 41 U.S.C. 10a, covering contracts for supplies, or section 3 of 
the act, 41 U.S.C. 10b, covering contracts for public works, is immaterial, both 
sections restricting purchases of foreign products and providing exception to the 
restrictions when the cost of the domestic products is unreasonable; therefore, 
the low bid on a product that is substantially all domestic need not be rejected 
in favor of a higher bid offering an all domestic product on the basis that the 
invitation solicited bids on supplies, and absent a determination whether con- 
tracts for construction, alteration, or repair of naval vessels is governed by sec- 
tion 2 or 3, the Navy’s action in classifying the work as the procurement of 
items of supplies covered by section 2 of the act will be accepted under the rule 
of statutory construction that when a statute is susceptible of different con- 


structions, the administrative construction will not be disturbed unless erro- 
neous or for the most cogent reasons. 


To the Sun Shipbuilding & Dry Dock Company, March 7, 1963: 


Further reference is made to your telegram of January 17, 1963, 
and to your subsequent letters of January 19 and 24, February 13 
(including accompanying supporting memorandum of your counsel, 
Mr. John D. M. Hamilton), and February 25, 1963, protesting the pro- 
posed award of a contract to Puget Sound Bridge & Dry Dock Com- 
pany under Invitation for Bids No. 600-531-63-S, dated October 8, 
1962, issued by the Bureau of Ships, Department of the Navy, for 
the conversion of two naval fleet oilers. 

The record shows that the cited invitation covers, in addition to 
prescribed incidental services and work, the so-called “jumboizing” 
of the vessels, a process involving the removal of the midsection and 
the installation of a new and larger midsection in each of the vessels. 
Of the seven bids received from the 23 firms solicited, the lowest bid, 
in the total amount of $14,949,563, was submitted by Puget Sound and 
the second low bid, in the total amount of $16,548,900, was submitted 
by your firm. The grounds upon which you predicate your protest to 
the proposed award of the contract to Puget Sound, as the lowest re- 
sponsive bidder, are hereinafter separately considered. 

You contend that the Secretary of the Navy has discretionary 
authority under the law to consider factors other than price in making 
an award under this invitation and that, based on the fact that a 
portion of the material proposed to be furnished by Puget Sound is 
of foreign origin whereas your bid is based on furnishing material 
entirely of domestic origin, this factor, involving considerations of 
alleged national interest or national defense, may properly form and 
should form the basis of an award of the contract to your firm. In 
support of your position, the following authorities are cited in your 
letter of February 13, 1963: 

1. Under Section 2305 of the Armed Services Procurement Act of 1956 (10 


U.S.C.A. Par. 2305) and ASPR 2-407.1, other factors than price may be con- 
sidered in the award of competitively bid contracts ; 
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2. Under Subseetion 3(a) of Executive Order No. 10582 of December 17, 1954, 
as properly construed, all executive agencies are given the authority to reject 
any bid “for reasons of the national interest”, and 

3. Under Section 1 of the National Defense Contracts Act of 1958 (50 U.S.C.A. 
Par. 1431) and Executive Order No. 10789, dated November 14, 1958, as amended 
September 28, 1962, the Secretary is authorized “to enter into contracts .... 
without regard to other provisions of law relating to the making... . of 


contracts, whenever he deems that such action would facilitate the national 
defense.” 


Concerning this contention, it is evident you recognize that any 
authority which may be vested in the Secretary of the Navy to make 
an award, under the facts and circumstances of this case, to other 
than the low bidder is completely discretionary. In that connection 
it is administratively reported that “The Secretary of the Navy has 
determined that, subject to the disposition of the protest filed with 
your Office, award should be made to the low responsible and re- 
sponsive bidder, Puget Sound.” Further, with specific reference to 
the alleged discretionary authority to make an award to your firm 
under the terms of this invitation, the administrative report on behalf 
of the Secretary of the Navy in effect denies the existence of this 
authority, stating that— 

* * * it must be borne in mind that the bid of Puget Sound is a domestic bid 
and not a foreign one under the express provisions of the Invitation. Conse- 
quently, there is no basis for the rejection of the Puget Sound bid and the award 
to Sun Shipbuilding Company contrary to the terms of such invitation. Award 
to Sun Shipbuilding Company under this advertisement would be in violation of 
the Armed Services Procurement Regulation and the cardinal principle of formal 
advertising that bidders be permitted to bid on an equal basis and that the 
ground rules for bidding not be changed after bid opening. 

In the light of the foregoing and since the failure or refusal to 
exercise discretionary authority is not subject to review by this Office, 
we would ordinarily decline to comment on whether, under the facts of 
a particular case, an attempt to exercise such discretionary authority 
would be legal and proper. 41 Comp. Gen. 70; 39 id. 309. In this 
case, however, in support of your request for a ruling on your con- 
tention, it is stated in your letter of February 13, 1963, that— 

We request a ruling from you that the Secretary of the Navy does have 
discretion under the law to award this contract to our Company if he feels such 
an award to be advisable for national defense reasons. If a ruling to this 
effect is forthcoming we are confident that an award to us will then be made. 
While we have no knowledge of the basis for your confidence as to 
the effect of a favorable ruling on the matter by this Office, in view 
of the otherwise indicated importance of a decision on this issue and 
for the purpose of serving as a guideline in any future similar case, 
we feel called upon to make the following comments. 

The Buy American Act of March 3, 1933, as amended, 41 U.S.C. 
10a—10d, provides, in pertinent part, as follows: 

10a. American materials required for public use. 


Notwithstanding any other provision of law, and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be inconsistent 
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with the public interest, or the cost to be unreasonable, only such unmanufac- 
tured articles, materials, and supplies as have been mined or produced in the 
United States, and only such manufactured articles, materials, and supplies as 
have been manufactured in the United States substantially all from articles, 
materials, or supplies mined, produced, or manufactured, as the case may be, 
in the United States, shall be acquired for public use. This section shall not 
apply with respect to articles, materials, or supplies for use outside the United 
States, or if articles, materials, or supplies of the class or kind to be used or 
the articles, materials, or supplies from which they are manufactured are not 
mined, produced, or manufactured, as the case may be, in the United States in 
sufficient and reasonably available commercial quantities and of a satisfactory 
quality. 


10b. Contracts for public works; specification for use of American materials; 
blacklisting contractors violating requirements. 


(a) Every contract for the construction, alteration, or repair of any public 
building or public work in the United States growing out of an appropriation 
heretofore made or hereafter to be made shall contain a provision that in the 
performance of the work the contractor, subcontractors, material men, or sup- 
pliers, shall use only such unmanyfactured articles, materials, and supplies as 
have been mined or produced in the United States, and only such manufactured 
articles, materials, and supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies mined, produced, or manu- 
factured, as the case may be, in the United States except as provided in section 
10a of this title: Provided, however, That if the head of the department or inde- 
pendent establishment making the contract shall find that in respect to some 
particular articles, materials, or supplies it is impracticable to make such 
requirement or that it would unreasonably increase the cost, an exception shall 
be noted in the specifications as to that particular article, material, or supply, 
and a public record made of the findings which justified the exception. 

(b) If the head of a department, bureau, agency, or independent establish- 
ment which has made any contract containing the provision required by subsec- 
tion (a) of this section finds that in the performance of such contract there has 
been a failure to comply with such provisions, he shall make public his findings, 
including therein the name of the contractor obligated under such contract, and 
no other contract for the construction, alteration, or repair of any public build- 
ing or public work in the United States or elsewhere shall be awarded to such 
contractor, subcontractors, material men, or suppliers with which such con- 
tractor is associated or affiliated, within a period of three years after such finding 
is made public. 


In order that the provisions of the Buy American Act might be 
uniformly administered, and for other purposes, the President of the 
United States issued Executive Order No. 10582, dated December 17, 
1954, 19 F.R. 8723, which, as amended by Executive Order No. 11051, 
dated September 28, 1962, 27 F.R. 9683, provides, in part, as follows: 


Sec. 2(a) For the purposes of this order materials shall be considered to be of 
foreign origin if the cost of the foreign products used in such materials constitute 
fifty per centum or more of the cost of all products used in such materials. 

(b) For the purposes of the said act of March 3, 1933, * * * the bid or of- 
fered price of materials of domestic origin shall be deemed to be unreasonable, or 
the purchase of such materials shall be deemed to be inconsistent with the public 
interest, if the bid or offered price thereof exceeds the sum of the bid or offered 
price of like materials of foreign origin and a differential computed as provided 
in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance determine the 
amount of the differential referred to in subsection (b) of this section on the 
basis of following-described formulas, subject tu the terms thereof : 

(1) The sum determined by computing six per centum of the bid or offered 
price of materials of foreign origin. 

* * * * + * * 


Sec. 3. Nothing in this order shall affect the authority or responsibility of an 
executive agency : 
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(a) To reject any bid or offer for reasons of the national interest not described 
or referred to in this order ; or 
& * * 7 7 * 7 


(d) To reject any bid or offer for materials of foreign origin if such rejection 
is necessary to protect essential national-security interests after receiving advice 
with respect thereto from the President or from the Director of the Office of 
Emergency Planning. In providing this advice the Director shall be governed 
by the principle that exceptions under this section shall be made only upon a 
clear showing that the payment of a greater differential than the procedures 
of this section generally prescribe is justified by consideration of national 


—t * * * Tn any case in which the head of an executive agency proposing 
to purchase domestic materials determines that a greater differential than that 
provided in this order between the cost of such materials of domestic origin and 
materials of foreign origin is not unreasonable or that the purchase of materials 
of domestic origin is not inconsistent with the public interest, this order shall 
not apply. * * * 

The record shows that, as prescribed by ASPR 6-104.5, implement- 
ing section 2 (41 U.S.C. 10a) of the Buy American Act and the cited 
Executive order, covering the procurement of supplies, bidders were 
advised of the requirement that they certify that “the vessels are a 
domestic source end product,” defined in Clause 37 of the accompany- 
ing General Provisions as “an end product manufactured in the United 
States if the cost of the components thereof which are mined, pro- 
duced, or manufactured in the United States or Canada exceeds fifty 
percent (50%) of the cost of all its components.” In documents ac- 
companying its bid, Puget Sound showed that the midsections for the 
two vessels would be constructed in Japan at a total cost, including 
towing, duty, and miscellaneous expenses, of $2,610,350. Since the 
cost shown for the domestic components materially exceeded the cost 
of the components of foreign origin, under the terms of section 2(a) 
of the Executive order and the provisions of the invitation, the bid 
was properly regarded as a domestic bid. Based on the terms of the 
invitation which, in compliance with the requirements of 10 U.S.C. 
2305, provide that “The contract will be awarded to that responsible 
bidder whose bid, conforming to the Invitation for Bids, will be most 
advantageous to the Government, price and other factors considered,” 
the Navy proposes to make the award to Puget Sound. It is your 
contention that, on the basis of the authorities cited, such action is 
not required and that the Department has discretionary authority to 
award the contract to your firm under this invitation. We do not 
agree with this view. 

It has been consistently held by our Office and the courts that the 
rules of competitive advertised bidding and the integrity of the com- 
petitive bidding system require that bidders be informed of the basis 
upon which their bids will be evaluated and the award will be made. 
The invitation here involved complies with that requirement. We 
have also uniformly held that if bids are to be evaluated on some basis 
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in addition to price these additional factors and the weight to be 
given them should be clearly stated in the invitation so that all bidders 
may be aware thereof in the preparation of their bids. The purpose 
of statutes requiring the award of contracts to the lowest, responsive, 
responsible bidder after advertising is to give all persons equal right 
to compete for Government contracts, to prevent unjust favoritism, 
collusion, or fraud in awarding Government contracts, and to secure 
for the Government the benefits which flow from free and unrestricted 
competition. See United States v. Brookridge Farm, 111 F. 2d 461. 
Also, the application of these principles protects the administrative 
officers themselves from charges of favoritism, thus preserving to 
the Government the confidence and trust of the people. 8 Comp. Gen. 
252. We regard it of paramount importance in the protection of the 
interests of the Government that these rules and principles of the 
competitive bidding system be strictly and impartially enforced. Nor 
do we find, with respect to,the comprehensive procedures prescribed 
by the Congress governing procurement by the military agencies 
10 U.S.C. 2301-2314, either in the express language used or in the 
legislative history thereof, any intent to depart from or weaken these 
rules and principles in making awards under formally advertised 
procurements. 

With specific reference to the force and effect of the phrase “other 
factors considered” as used in 10 U.S.C. 2305, it should be noted that 
this statutory provision first appeared in section 3(b) of the Armed 
Services Procurement Act of 1947, 62 Stat. 23, 41 U.S.C. 152 (1952 
Ed.), and the legislative history of that statute indicates clearly that 
it was not intended to broaden the scope of then existing authority or 
to introduce new factors into the evaluation of bids submitted in re- 
sponse to advertised procurements. Rather, as set forth in 28 Comp. 
Gen. 662, wherein we reviewed the language of the act, as well as its 
legislative history, the phrase “other factors considered” does not 
authorize and was not intended to authorize the awarding of contracts 
under advertised procurements to other than the low,,. responsible, 
qualified bidder. While, as reflected in your correspondence, you dis- 
agree with the conclusion reached therein, you have presented no facts 
or legal authority in support of a contrary conclusion. Also, see 37 
Comp. Gen. 550 and sec. 523 of the Department of Defense Appropria- 
tion Act, 1963, Public Law 87-577, 76 Stat. 318, 332, which expressly 
provides “That none of the funds appropriated in this Act shall be 
used except that, so far as practicable, all contracts shall be awarded 
on a formally advertised competitive bid basis to the lowest respon- 
sible bidder.” [Italics supplied. ] 

Likewise, in our opinion, section 3(a) of Executive Order No. 10582, 
in providing that nothing in that order shall affect the “authority or 
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responsibility” of an executive agency to reject any bid or offer “for 
reasons of the national interest” not described or referred to in that 
order, affords no authority in advertised procurements to award the 
contract to one domestic bidder in disregard of the lower bid quoted 
by another responsible domestic bidder. The cited section of the 
Executive order, while expressing the intent not to interfere with any 
existing authority or responsibility of executive agencies to reject any 
bid for reasons of the national interest, did not and legally could not 
confer on executive agencies any new or additional authority con- 
trary to the mandates of the Congress. While, under the provisions of 
the Buy American Act and the implementing Executive order, execu- 
tive agencies are authorized by the Congress and the President to favor 
a domestic bid over a lower foreign bid, neither that act, the laws 
applicable to advertised procurements, nor any other enactment of 
the Congress of which we are aware, authorizes any agency of the 
Government to favor one domestic bidder over another domestic bidder 
under advertised procurements. It necessarily follows that where, as 
here, the low domestic bidder, Puget Sound, proposes to furnish, as 
authorized by the act and the invitation for bids, “substantially all” 
domestic products, as defined by the Executive order, an executive 
agency is not vested with any discretionary authority to award the 
contract to a higher domestic bidder on the ground that the latter will 
furnish “all” domestic products. 

Finally, with respect to the act of August 28, 1958, Public Law 
85-804, 72 Stat. 972, 50 U.S.C. 1431-1435, providing authority during 
time of national emergency for agencies designated by the President 
“to enter into contracts. . . without regard to other provisions of law 
relating to the making. . . of contracts. . .” this authority is confined 
to the negotiation of contracts and provides no authority for the exer- 
cise of administrative discretion in making an award under a formally 
advertised procurement such as here involved. Moreover, while ad- 
mittedly the negotiation authority under this act is broad, your at- 
tention is invited to the fact that the Congress has explicity provided 
that nothing contained therein “shall be construed to constitute author- 
ization... for... the negotiation of ... contracts . . . required by 
law to be procured by formal advertising and competitive bidding.” 
The procurement here involved is, at least at this time, the subject of 
“formal advertising and competitive bidding.” 

In summarization, the evaluation of bids in this case has been made 
by the Department of the Navy in accordance with the provisions of 
the Armed Services Procurement Regulation, the terms of the invita- 
tion, and the Executive order involved, and does not, in our opinion, 
violate the provisions or intent of the Buy American Act. It neces- 
sarily follows that, except for reasons hereafter to be discussed in 
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connection with another ground advanced by you for the rejection 
of Puget Sound’s bid, award, if any, under this invitation must be 
made to that firm. 

Separate and apart from the foregoing, we, of course, recognize and 
have consistently held that no bidder has an absolute right to public 
business but, rather, that the public interest is of primary considera- 
tion in determining whether any award should be made under an in- 
vitation for bids. An invitation for bids does not import an obligation 
to accept any of the offers received and, consequently, as expressly 
authorized by 10 U.S.C. 2305(c), “all bids may be rejected if the head 
of the agency determines that rejection is in the public interest.” See 
37 Comp. Gen. 12 and the court decisions and other Office decisions 
cited therein. In making the above observation, it should be clearly 
understood both by you and the Secretary of the Navy that we are 
not recommending such action in this case. In view of the obvious 
adverse effects on the spirit and purpose of the competitive bidding 
system by the rejection of all bids and the readvertisement or, if au- 
thorized by 10 U.S.C. 2304, the negotiation of the needs of the Gov- 
ernment, this discretionary authority should and must be exercised 
with the greatest of care and only upon a bona fide determination that 
the public interest, which must always be the paramount consideration, 
would thereby be served. Massman Construction Co. v. United States, 
102 Ct. Cl. 699. 

You further protest the proposed award of this contract to Puget 
Sound on the ground that the work involved, the alteration of two 
vessels, is governed by section 3 of the Buy American Act, 41 U.S.C. 
10b, covering contracts for public works, and under that provision 
of the law the use of Japanese midbodies, as proposed by Puget 
Sound, is prohibited. You, therefore, contend that, on that basis, 
the Navy must reject Puget Sound’s bid with the result that you will 
then be the low bidder and thus entitled to the award. 

Assuming, arguendo, that the work involved is governed by sec- 
tion 3 of the act, rather than by section 2, 41 U.S.C. 10a, covering 
contracts for supplies, as set forth in the invitation for bids, we do 
not agree that, standing alone, this would necessarily require the 
rejection of Puget Sound’s bid. While conceding that under sec- 
tion 3 of the act the Japanese midbodies would be regarded as a 
foreign product, your contention overlooks the fact that, while the 
act gives preference to domestic products, it does not prohibit, with- 
out any exception, the use of foreign products. To the contrary, 
the act expressly provides under section 3 for the same exceptions 
as provided under section 2, including that the restrictions against the 
purchase of foreign products do not apply where it is determined 
that the cost of domestic products is unreasonable, as well as a further 
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express provision, to the same effect, that those restrictions do 
not apply if it is found “that it would unreasonably increase the 
cost.” The provisions of Executive Order No. 10582, setting forth 
criteria for use in making such determinations apply equally to both 
sections 2 and 3 of the act. Further, while section 3a, 41 U.S.C. 
10(b) (a), requires that the exceptions so authorized shall be noted 
in the specifications, we do not agree, as apparently urged on your 
behalf, that they must be noted in the specifications of the invita- 
tion. Rather, a proper determination may be made at any time, 
including at the time of award, or during performance of the con- 
tract, to add items to, or delete them from, the exempt list. See 
40 Comp. Gen. 644. The invitation for bid form prescribed by the 
Armed Services Procurement Regulation for construction contracts 
specifically requests bidders to indicate whether they intend to fur- 
nish any foreign products in addition to those listed in the invita- 
tion and, if so, supporting data from which a determination can be 
made whether the cost of similar domestic products would be unrea- 
sonable. The fact remains, however, that since a supply invitation 
form was used, Puget Sound did not furnish necessary data from 
which it may now be determined whether the cost of domestic mid- 
bodies would be reasonable or unreasonable. Under such circum- 
stances, were we to hold that section 3 of the act is applicable the 
effect would not be, as stated by you, that Puget Sound’s bid must 
be rejected but that all bids must be rejected. If by reason of a 
defect in the invitation award cannot be made in accordance there- 
with, the principle of fairness to bidders and the integrity of the 
formal advertising system require that all bids be rejected and the 
Government’s needs readvertised on the basis of proper specifications. 
35 Comp. Gen. 7. 

Whether contracts for the construction, alteration or repair of 
naval vessels should be governed by section 3 (public works), or 
section 2 (supplies), of the Buy American Act is not an easy mat- 
ter to resolve. We recognize that there are strong and convincing 
arguments on both sides as ably presented in the detailed briefs by 
your counsel on your behalf and by the counsel, Bureau of Ships, 
presenting a contrary view on behalf of the Navy. Both sides admit 
that the question has never been submitted to a court for judicial 
determination and a most thorough review of the legislative history 
of this act discloses no positive statement by any member of the 
Congress as to the intended meaning of the term “public works” as 
used in this act. In its commonly accepted meaning, a “public work” 
is a fixed improvement, is associated with real property, and does 
not include movable or personal property, such as naval vessels. Like- 
wise, as stated by your counsel, “supplies” as defined as “Provisions, 
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clothing, arms, raw materials, etc., set aside to be dispensed at need; 
stores; as, to lay in supplies for the winter; in charge of supplies in 
a factory.” We agree that this definition scarcely includes vessels. 

The most persuasive argument presented in support of your 
view is the opinion of the Supreme Court in Jitle Guaranty & Trust 
Co. v. Crane, 219 U.S. 24 (1910), wherain, in holding that the Heard 
Act, act of August 13, 1894, 28 Stat. 278, as amended by the act of 
February 24, 1905, 33 Stat. 811, requiring that a penal bond be fur- 
nished for the protection of laborers and materialmen under Gov- 
ernment contracts for any “public work,” applied to the construction 
of a vessel, it was stated that “Whether a work is public or not does 
not depend upon its being attached to the soil” and “we do not think 
that ... we are bound to read ‘any public work’ as confined to work 
on the land.” The court therein applied a so-called “title” criteria 
in determining what was a “public work.” If title to the work 
passed to the Government during the progress of the work, or if the 
work belonged to the Government, it was a public work. Follow- 
ing that decision, the Attorney General held in 38 Op. Atty. Gen. 
418 (1936), that three other acts containing the term “public work” 
or “public works,” including the Miller Act (supplanting the Heard 
Act) of August 24, 1935, 49 Stat. 793, 40 U.S.C. 270a-270d, and the 
Davis-Bacon Act of August 30, 1935, 49 Stat. 1011, as amended, 40 
U.S.C. 276a—276a-5, applied to the construction of vessels. Until 
the subsequent passage of legislation, specifically removing or author- 
izing the waiver of those acts from applying to contracts for the 
construction or alteration of vessels, we likewise so held. The argu- 
ment that the term “public works” under the Buy American Act 
should be similarly interpreted is, at least, persuasive. 

In support of Navy’s view that a naval vessel is not a “public work” 
within the meaning of the Buy American Act, attention has been 
invited to the Armed Services Procurement Act of 1947, as amended, 
codified as permanent law in 10 U.S.C. 2301, et seg., which lists under 
10 U.S.C. 2303 the property covered by the act as: (1) public works; 
(2) buildings; (3) facilities; (4) vessels; (5) floating equipment; 
(6) aircraft; (7) parts; (8) accessories; (9) equipment; and (10) 
machine tools. It is contended that in listing vessels separately from 
public works, the Congress clearly indicated that under that act the 
term “public works” did not include naval vessels. It is further 
stated that since the enactment of that act in 1947, contracts for the 
construction or alteration of vessels have been uniformly considered 
as supply contracts under that act as well as the Buy American Act. 
It is also stated, and confirmed by our review thereof, that indicated 
provisions of the Armed Services Procurement Regulation as well as 
the Federal Procurement Regulations authorize this action. These 
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regulations have the force and effect of law. See 38 Comp. Gen. 248 
and G. L. Christian & Assocs. v. United States, Ct. Cl. No. 56-59, 
decided January 11, 1963. It is further pointed out that the Congress, 
on three separate occasions, to overcome the effect of decisions holding 
that the construction or alteration of vessels was subject to the Davis- 
Bacon Act, supra, enacted legislation, 1938 Naval Expansion Act, 
52 Stat. 403, 34 U.S.C. 498k (1952 Ed.) ; 1940 Naval Expansion Act, 
54 Stat. 395, 34 U.S.C. 4987 (1952 Ed.); and 10 U.S.C. 7299, pro- 
viding that contracts for such work were subject to the Walsh-Healey 
Act of June 30, 1936, 49 Stat. 2036, as amended, 41 U.S.C. 35-45, 
covering such matters as minimum wages and maximum hours under 
all contracts exceeding $10,000 for the manufacture or furnishing of 
supplies. Likewise, the Navy brief refers to the fact that, for the 
same reason, the Congress enacted legislation on April 29, 1941, 55 
Stat. 147, 40 U.S.C. 270e, authorizing the Army and the Navy to 
waive the requirements of the Miller Act, supra, under contracts for 
the construction, alteration or repair of vessels. Though no mention 
is made thereof by the Navy, we note that by the amendment of this 
waiver authority, act of June 3, 1955, 69 Stat. 83, 40 U.S.C, 270e, to 
extend its application to other agencies, this legislation now reads 
that the agencies designated therein are authorized to waive the Miller 
Act with respect to certain types of contracts “for the construction, 
alteration, or repair of any public building or public work of the 
United States and with respect to contracts for the . . . construction, 
alteration, repair... of vessels.” (Italics supplied.) We deem 
it significant that here again the Congress has deliberately dif- 
ferentiated between “public works” and “vessels.” While a number 
of other significant factors have been presented in support of Navy’s 
view that the Congress did not and does not intend that the construc- 
tion of vessels be characterized as “public works,” we shall, in closing 
the arguments in support thereof, only refer to the fact that in the 
military appropriation bills, Congress distinguishes between “public 
works” and naval vessels by making separate appropriations therefor. 
See the Military Construction Appropriation Act, 1963, Public Law 
87-684, 76 Stat. 576, and Title III, Procurement, under subheading 
“Shipbuilding and Conversion, Navy,” in the Department of Defense 
Appropriation Act, 1963, Public Law 87-577, 76 Stat. 318, 324, 
respectively. 

It is a well-established rule of statutory construction that when 
a statute is fairly susceptible of different constructions, the construc- 
tion given it by those charged with its administration is always en- 
titled to the highest respect and, though not controlling, if acted upon 
for a number of years will not be disturbed except for the most cogent 
reasons and unless clearly erroneous. See Webster v. Luther, 163 U.S. 
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331, 342; McLaren v. Fleischer, 256 U.S. 477; National Land Co. v. 
United States, 102 Ct. Cl. 180; Plunket v. United States, 58 Ct. Cl. 359; 
and Day v. United States, 123 Ct. Cl. 10. Since we find no such bases 
for disturbing the action followed by the Navy for approximately 15 
years in classifying the construction or alteration of naval vessels 
as the procurement of items of supplies covered by section 2 of the 
Buy American Act and since such action has at least received the 


tacit approval of the Congress, we find no legal basis for objection 
to the proposed award of the contract to Puget Sound. 


[ B-150835 J 


Compensation—Downgrading—Saved Compensation—Effect of 


Federal Salary Reform Act of 1962 


The amendments to the salary retention provisions of section 507 of the Classi- 
fication Act of 1949, 5 U.S.C. 1107, enacted as part of the Federal Salary Reform 
Act of 1962, approved October 11, 1962, which included employees in grades 16, 
17, and 18 under the benefits and permitted the counting of any higher grade 
service prior to demotion toward the 2-year qualifying period rather than only 
service in the same grade or higher grades from which reduced are to be re- 
garded as effective for reductions occurring on or after October 14, 1962, the 
first day of the pay period after the date of enactment of the 1962 act in the 
absence of any language specifying a retroactively effective date; therefore, 
employees who would only be eligible for benefits under the 1962 amendments 
but who were demoted prior to October 14, 1962, are not entitled to salary 
retention. 


To the Chairman, United States Civil Service Commission, March 11, 
1963: 


Your letter of February 13, 1963, presents for our determination 
two questions concerning the effect of the amendments made by sec- 
tion 605 of the Federal Salary Reform Act of 1962, Public Law 
87-793, 76 Stat. 848, 5 U.S.C. 1107 (a). 


Section 605 reads as follows: 


Sec. 605. Section 507 of the Classification Act of 1949, as amended (72 Stat. 
830; 5 U.S.C. 1107), is amended— 


(1) by striking out “(other than grade 16, 17, or 18 of the General Schedule)” 
in paragraph (1) of subsection (a) of such section; and 

(2) by striking out “(B) in the same grade or in the same and higher grades ;” 
in paragraph (4) of subsection (a) of such section; and by inserting in lieu 
thereof “(B) in any grade or grades higher than the grade to which demoted ;”. 


It is evident therefrom that the amendments are limited to subsection 
(a) in section 507, 5 U.S.C. 1107(a). Subsection (a) reads, in perti- 
nent part, including the amendment set out above, as follows: 


(a) * * * each officer or employee * * * 

(1) who at any time after June 17, 1956, is or was reduced in grade from 
any grade of a basic compensation schedule of this Act; 

* 7 * a 7. - * 

(4) who, for two continuous years immediately prior to such reduction in 
grade, served (A) in the same department and (B) in any grade or grades 
higher than the grade to which demoted ; 

* 2 * + . ‘ + 
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shall be entitled, as of the effective date of such reduction in grade or as of the 
first day of the first pay period which begins after the date of enactment of this 
amendment, whichever is later, * * * until the expiration of a period of two 
years immediately following the effective date of such reduction in grade or 
immediately following the first day of such first pay period, as applicable, to 
receive the rate of basic compensation to which he was entitled immediately prior 
to such reduction in grade * * *. 


Your specific questions read as follows: 


In the first instance, the question is asked whether an employee who was 
demoted from GS-16 to GS-15 after June 17, 1956, but before the recent amend- 
ment, and who meets all the other conditions prescribed by section 507(a) as 
amended, became entitled as of the effective date of the recent amendment to the 
two-year benefit provided by the section. 

In the second instance, the question is whether an employee who was down- 
graded from GS-7 to GS-4 after June 17, 1956, but before the recent amendment, 
who immediately prior to the downgrading had served one year in GS-7, and 
immediately before that ten years in GS-5, and who meets all the other condi- 
tions, became entitled as of the effective date of the recent amendment to the 
two-year benefit provided by section 507(a) as amended. 


Section 507(a), as amended by section 605 quoted above, still con- 
tains the language “shall be entitled, as of the effective date of such 
reduction in grade or as of the first day of the first pay period which 
begins after the date of enactment of this amendment, whichever is 
later.” The date of enactment referred to therein is August 23, 1958. 

S. Rept. No. 2120, 87th Cong., 2d sess. 25, contains a statement on 
section 605 which reads as follows: 

This section amends section 507 of the Classification Act which provides for 
the retention of salary when an employee is demoted to a lower grade. The 
amendment in paragraph (1) makes provisions of the section applicable in all 
grades of the Classification Act. The amendment in paragraph (2) is a minor 


change in language which will permit salary retention in some cases not now 
permitted. 


A similar statement is contained in H. Rept. No. 2525, 87th Cong., 2d 
sess. 62. 

In addition, attention is invited to the amendments made to section 
507 of the Classification Act of 1949, as amended (72 Stat. 830; Public 
Law 85-737; 5 U.S.C. 1107), by section 101 of Public Law 87-270, 75 
Stat. 567. The Congress by specific language made certain of the 
amendments effective August 23, 1958, which was the effective date of 
Public Law 85-737, and the remaining amendments effective on the 
date of enactment of the act. 

Since there is no language in section 605 specifying a retroactive 
effective date of the amendments here involved, the provisions of sec- 
tion 610, 76 Stat. 850, 5 U.S.C. 1105 note, which read “Except as other- 
wise expressly provided in this title, the provisions of this title shall 
become effective on the first day of the first day period which begins 
on or after the date of enactment of this Act,” are for application 
making the amendments effective prospectively. 

In view of the foregoing we conclude that section 507 (a) as amended 
by section 605 of the Federal Salary Reform Act of 1962, applies only 
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to those reductions in grade occurring on or after the effective date 
thereof, generally October 14, 1962, upon the meeting of the other 
specific conditions of section 507(a) by employees. Therefore, your 
questions are answered in the negative. 


[B-141839] 


Appropriations—Availability—Expenses Incident to Specific Pur- 
poses—Necessary Expenses 


The cost of permanent improvements to private property, an estimated 10 percent 
of the total sum to be expended under a Public Health Service cost-reimburse- 
ment contract for the experimental breeding of primates for cancer research by 
the National Institutes of Health, is a proper charge against appropriated fund, 
notwithstanding the general rule that in the absence of specific legislation ap- 
propriated funds may not be used for permanent improvement of private prop- 
erty, the rule being one of policy and not of positive law, and one which has not 
been applied where the improvements are incidental to and essential for the 
accomplishment of the purposes of the appropriations, the cost is reasonable, and 
the interests of the Government are fully protected ; however, the facts and cir- 
cumstances of each case must be considered, and in view of the fact that under 
the proposed contract the permanent improvements to the contractor’s property 
are essential for the cancer research, the contractor is particularly well qualified 
to perform, and in a climate ideally suitable for the project, and the cost of the 
improvements is nominal in comparison with total costs, the contemplated im- 
provements will not contravene the rule. 


Public Health Service—Private Property Improvement—Authority 


In view of the difficulty in applying the established rule against the use of Gov- 
ernment funds for the permanent improvement of privately owned property to 
distinguish between improvements that are permanent or temporary in character, 
and to determine the residual value of the improvements that remains after 
contract completion, the National Cancer Institute, Public Health Service, should 
seek specific statutory authority to expend appropriated funds for permanent 
improvements on privately owned property under cost-reimbursement contracts 
in order to facilitate its authorized cancer research work. 


To the Secretary of Health, Education, and Welfare, March 12, 
1963: 


Reference is made to your letter of December 3, 1962, requesting 
a decision as to whether the Public Health Service may reimburse the 
Zoological Society of San Diego, California, for certain items of cost 
involving alterations to its premises under a cost-reimbursement con- 
tract for the experimental breeding of primates. You say it is antic- 
ipated that our decision will not only resolve the question concerning 
this contract, but will also serve as a guide to the Public Health Service 
in negotiating future research contracts involving alterations to, and 
rearrangements of, contractors’ premises. 

There accompanied your letter a memorandum of the General Coun- 
sel of your Department in which the facts involved are stated as 
follows: 

The Department of Health, Education, and Welfare Appropriation Act, 1963, 


under the heading “General Researeh and Services, National Institutes of Health” 
(Public Law 87-582, 76 Stat. 373), provides that “all appropriations made to 
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the Public Health Service in this Act, and available for research or training 
projects, may be expended pursuant to contracts made on a cost or other basis for 
supplies and services ...”. Pursuant to this authority, and to carry out the 
provisions of Section 301 of the Public Health Service Act, as amended (42 
U.S.C. 241), the Public Health Service has entered into a cost-reimbursement 
contract with the Zoological Society of San Diego, a nonprofit corporation, for 
the experimental breeding of primates. In order to accommodate the animals 
to be bred, the contracter will be required to provide facilities to house them. 
The animals would be housed in cages which would be located on a steep slope 
on the zoo property. It will be necessary for the contractor to have the following 
alterations made to his property in order to have the research performed under 
the requisite scientific conditions : 

1. Installation of the cages, including the following work, at a total estimated 
cost of $9,918: 

. Clearance of the site—$300 
. Excavation for footings—$585 

Fine grading—$633 
. Concrete footings (35 cu. yds.) —$1,220 
. Concrete slab (130 cu. yds. )—$4,552 
Masonry retaining walls—$2,628 

2. Installation of floor drains within the concrete slabs supporting the cages— 
at an estimated cost of $310. 

3. Installation of a water line, above ground, leading from the zoo’s animal 
hospital to the project site—at an estimated cost of $500. 

4. Installation of a chain link fence surrounding the project site—at an esti- 
mated cost of $2,009. 

The total estimated cost of the contract is $121,394, of which the estimated sum 
of $12,737 is for alterations to the contractor’s premises. The estimated cost 
of those alterations which may be deemed to be permanent improvements is 
$10,228 (installation of cages and floor drains, items 1 and 2 above). The water 
line and the fence (items 3 and 4 above) are both removable, and under the 
terms of the contract, title to these items would be in the Government. 


meonaosrp 


The specific question for determination, based upon the facts quoted 
above, is whether the total amount of items 1 and 2, $10,228, which 
represents the estimated cost of alterations in the nature of perma- 
nent improvements of the contractor’s property, is a proper charge 
against Public Health Service funds in view of the established rule 
that appropriated funds may not generally be used for the permanent 
improvement of privately owned property by an agency of the United 
States in the absence of express statutory authority therefor. 

The General Counsel states that while your Department acknowl- 
edges the rule referred to and the principle upon which it is based, 
namely, that no Government official, in the absence of specific legis- 
lation, is authorized to give away Government property, it is of the 
opinion that the rule is not applicable to situations in which the im- 
provements are incidental and necessary to the performance of re- 
search or other services for the Government by a contractor. In 
support of that view there are cited and discussed a number of past 
decisions of the accounting officers, in which the rule was considered 
and applied, in some of which the rule was invoked while in others 
the rule was held not to apply. 

In further support of that view the General Counsel explains that 
the contract here involved was not entered into for the purpose of 
making improvements to the contractor’s property but to secure an 


722-809 O-64—33 








482 DECISIONS OF THE COMPTROLLER GENERAL [42 


end product, viz., certain research services. He points out that the 
rule would not be applicable where the services are obtained on a fixed- 
price basis by competitive bidding, even though the contractor has to 
make permanent improvements to his property in order to perform the 
services, and even though the bid price reflects the cost of such im- 
provements. The General Counsel expresses the view that the factor 
of competitive bidding does not affect the principle of the rule, but 
relates to the question of price rather than allowability of cost 
elements. 

With reference to a fixed-price contract awarded after competitive 
bidding, he suggests that it could not be said that a Government of- 
ficial has given away Government property and contends that if the 
rule is not applicable to such a contract, the Department sees no reason 
why it should be applicable to a cost-reimbursement contract. He ex- 
presses the view that if the Public Health Service finds it is in the best 
interest of the Government to enter into a cost-reimbursement contract, 
the choice of this type of contract should not result in the denial to 
the Government of the right to reimburse the contractor for expendi- 
tures for plant alterations necessary to the performance of the re- 
search, if such expenditures would have been permissible under a 
fixed-price contract. 

Summarizing, the General Counsel expresses the view that the gen- 
eral rule should not be invoked in the case of the contract under 
consideration because (1) the purpose of the contract is to secure an 
end product (research services) rather than the improvement of the 
contractor’s property; (2) the expenditures for the improvements are 
necessary to enable the contractor to perform the required research; 
(3) the total cost of the improvements is but a small fraction of the 
total price of the contract; and (4) the improvements will not prove 
useful or beneficial to the contractor after the completion of the 
contract. 

The appropriation “National Cancer Institute, Public Health Serv- 
ice,” contained in the Department of Health, Education, and Welfare 
Appropriation Act, 1963, Public Law 87-582, approved August 14, 
1962, 76 Stat. 373, is proposed to be charged with the cost of the re- 
search project considered herein. This appropriation together with 
the language of the preamble to appropriations for the Public Health 
Service (76 Stat. 369), authorizes the Surgeon General, upon the rec- 
ommendations of the National Advisory Cancer Council, to incur 
necessary expenses in connection with a research program designed 
to prevent, control and eradicate cancer and to otherwise carry out 
the provisions of Title IV, part A of the Public Health Service Act, 
as amended. 
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Section 402(a), Title IV of the Public Health Service Act, ap- 
proved July 1, 1944, Ch. 373, 58 Stat. 707, as amended, 42 U.S.C. 
282(a), provides that in carrying out the purposes of section 301 of 
the act (42 U.S.C, 241) with respect to cancer the Surgeon General, 
through the National Cancer Institute and in cooperation with the 
National Cancer Advisory Council, shall conduct, assist, and foster 
researches, investigations, experiments, and studies relating to the 
cause, prevention, and methods of diagnosis and treatment of cancer. 
By the terms of section 403(a) of the act (42 U.S.C. 283(a)) all 
appropriate provisions of section 301 are made applicable to the 
authority of the Surgeon General in carrying out the provisions of 
section 402(a) including, among other things, the authority to en- 
courage, cooperate with, and render assistance to other appropriate 
public authorities, scientific institutions, and scientists in such 
activities. 

We find nothing in the cited appropriation or enabling legislation 
for the National Cancer Institute, Public Health Service, which ex- 
pressly authorizes appropriations made to the Institute for cancer 
research to be expended, under contracts entered into either as a 
result of competitive bidding or on a cost-reimbursement basis, for the 
erection of permanent improvements on land which is not owned by 
the Government and which would inure to the benefit of private 
parties. However, we recognize that, where as here, the Congress has 
authorized the Public Health Service to undertake and carry out a 
comprehensive cancer research program, and to cooperate with and 
assist other public and private scientific authorities, institutions and 
scientists in an effort to prevent, control and eradicate cancer, special 
situations occur where it becomes absolutely essential to the successful 
accomplishment of the research program that lands in private owner- 
ship be benefited thereby. 

As stated above, the established rule is that appropriated funds 
ordinarily may not be used for permanent improvements to private 
property unless specifically authorized by law. 5 Comp. Dec. 478; 
6 id. 295; 2 Comp. Gen. 606; 15 id. 761; 19 zd. 528. The rule is one 
of policy and not of positive law; consequently, such improvements 
are not regarded to be prohibited in all cases. Section 322 of the 
Economy Act, as amended, 40 U.S.C. 278(a), relating to the amount 
that may be expended for repairs, alterations and improvements, to 
leased premises, in effect, constitutes a limited exception to the rule. 
21 Comp. Gen. 906 ; 29 zd. 279. 

In addition, the decisions of the accounting officers have recog- 
nized that, notwithstanding the rule, improvements of a permanent 
character on land not owned by the Government are permissible in ex- 
ceptional cases. That is, if appropriations are otherwise available 
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therefor, provided such improvements are determined to be incident 
to and essential for the effective accomplishment of the authorized 
purposes of the appropriations; that expenditures for such purposes 
are in reasonable amounts and the improvements are used for the 
principal benefit of the Government; and provided that the interest 
of the Government are fully protected with respect thereto. 18 Comp. 
Gen. 463; 19 id. 679; 20 id. 927; 35 td. 715; 38 td. 148. In applying 
the rule, these are the general principles we consider in determining 
the propriety of proposed expenditures for permanent improvements 
to private property from appropriations not made expressly available 
therefor. 

In light of these general principles and considering the various 
purposes and extent of expenditure, in connection with research 
contracts involving reimbursement for permanent improvements to 
private property, the facts and circumstances of each particular case 
must be for consideration in determining the propriety of exceptions 
to the rule. Consequently, we do not agree with the opinion ex- 
pressed by your General Counsel to the effect that when such improve- 
ments are incidental and necessary to the performance of research 
or other services for the Government by a contractor the rule per se 
is not applicable. To conclude otherwise would render the rule in- 
effective against pressures to regard all expenditures under contracts 
for research, which involve permanent improvements to private prop- 
erty, to be incidental and necessary to the performance thereof. And, 
we trust you will understand that it is impracticable under the cir- 
cumstances to express more precise principles or guides in advance 
which would govern in all cases. 

Furthermore, we do not agree with the contention that since per- 
manent improvements to private property may be accomplished under 
a fixed-price contract for research services awarded after competitive 
bidding, such improvements should be permitted under a cost-reim- 
bursement contract without regard to the rule. Under a fixed-price 
contract awarded after competitive bidding the Government’s obliga- 
tion is fixed and it is not concerned with the individual items of cost 
going to make up the lowest contract price, because it has received 
the benefit of competition from bidders who are induced by the 
bidding process to offer competitive prices for the contract work. On 
the other hand, under a cost-reimbursement contract the Government 
has selected the contractor after having determined that he is the 
best qualified available contractor from the standpoint of price, tech- 
nical competency, plant facilities and other factors. The questions 
then arise, as to proposed permanent improvements to his property, 
whether they are essential for the performance of the contract, what 
part of their cost is allocable to the contract, whether they have 
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residual value and what steps can or will be taken to protect the Gov- 
ernment’s interest in their residual value if the contractor will not 
agree to an allocation of their cost. 

Therefore, it is our view that a comparison of a competitively 
awarded fixed-price contract with a cost-reimbursement contract, from 
the standpoint of the items of cost properly payable thereunder, does 
not offer a valid basis for disregarding the referred-to rule in respect 
of a cost-reimbursement contract. 

Regarding the cost-reinibursement contract entered into with the 
Zoological Society of San Diego, California, for the experimental 
breeding of primates, the record discloses that the research provided 
for thereunder was determined necessary for the effective accomplish- 
ment of the purposes of the appropriation; that the contractor was 
selected because the San Diego Zoological Garden, which is under the 
management of the contractor, possessed the most adequate facilities, 
personnel, and professional proficiency of the nature required to under- 
take the research work; and that the climate in the area, an important 
aspect in the research, is ideally suitable for the project. 

On the basis of these facts, the permanent improvements authorized 
to be made to the facilities, in order to enable the contractor to perform 
the research services for the primary benefit of the Government, 
reasonably appear to be incident to and essential in the accomplish- 
ment of the authorized purposes of the appropriation. In addition, it 
appears that the cost of the permanent improvements is nominal in 
comparison with the total price of the contract and that such improve- 
ments will not be useful or beneficial to the contractor after the comple- 
tion of the contract. 

In applying the established rule against the expenditure of appro- 
priated funds for permanent improvements to private property unless 
specifically authorized by law to the facts of record in this case, it 
clearly appears that the conditions of the general principles outlined 
hereinbefore for determining the propriety of the proposed expendi- 
tures in question have been affirmatively met and satisfied. Accord- 
ingly, we are of the opinion that reimbursement by the Public Health 
Service to the Zoological Society of San Diego, California, for the cost 
of the permanent improvements to its premises under the subject 
contract is not in contravention of the rule and, if otherwise proper, 
expenditures therefor will not be questioned here. 

In this connection, our Civil Accounting and Auditing Division, in 
reporting upon the contract considered herein, pointed out that the 
facts and circumstances in this case are much clearer than those found 
to exist in other Public Health Service research contracts involving 
more extensive plant improvements. Representatives of our respective 
agencies have had a number of informal discussions concerning the 








486 DECISIONS OF THE COMPTROLLER GENERAL [42 


legal propriety of expending funds under a cost-reimbursement con- 
tract for research work which involve permanent improvements to 
contractors’ premises. 

As a practical matter in applying the established rule against the 
use of Government funds for the permanent improvement of privately 
owned property, it is very often difficult to draw a clear line between 
improvements that are permanent or temporary in character, and to 
determine the residual value, if any, of the improvements that remain 
after completion of a contract. In view thereof and considering the 
extensive program of research provided by the Congress for the Na- 
tional Cancer Institute, Public Health Service, in the field of cancer, 
we suggest it would facilitate the program of research work if the 
matter were submitted to the Congress with the view of obtaining 
specific legislative authority therefor. As an example of such legisla- 
tion, see the provisions of 10 U.S.C. 2353, relating to the performance 
of research work by contractors under contracts with the military 
departments. 


[ B-150069 J 


Pay—Courts-Martial Sentences—Forfeitures—Unliquidated Por- 
tion 


The unliquidated portion of a forfeiture of pay and allowances imposed by a 
courts-martial sentence, the member’s total statutory pay and allowances before 
forfeiture having been applied to the charges against him and the excess over 
the charges transferred to the Soldiers’ Home Permanent Fund, pursuant to 
24 U.S.C. 44, remains in the pay appropriation until the indebtedness is liqui- 
dated, and as the member’s statutory pay is reduced by the amount of the forfeit- 
ure it is unavailable to liquidate his indebtedness, which is neither increased 
nor decreased by the retention of the forfeiture in the appropriation until the 
indebtedness is liquidated, nor by the releasing to the Fund only those amounts 
of the forfeiture which are “over and above” the amount of the indebtedness, 
and, therefore, the balance of the forfeiture due should be collected from the 
member, and the amount credited to the Soldiers’ Home Permanent Fund. 


Pay—Courts-Martial Sentences—Forfeitures—Execution—Status 
of Indebtedness 


The requirement that items of indebtedness due the Government by members 
of the Armed Forces should be reimbursed to the Government by making deduc- 
tions of the amount of the indebtedness from forfeitures of pay and allowances 
or fines imposed by courts-martial sentences before transfer of the forfeitures or 
fines to the Soldiers’ Home Permanent Fund, pursuant to 24 U.S.C. 44, for the 
support of the Home, has no application to any indebtedness which accrues or 
is incurred after the courts-martial forfeiture has been executed, thereby avoiding 
delay in transferring the amounts of forfeitures or fines to the Fund, which in 
some instances might defeat the purpose of the statute, and the deductions of 
amounts due for the reimbursement of Government which are required to be made 
from forfeitures or fines applies as well to an indebtedness due a Government 
instrumentality, and to advances of pay or travel expenses or allowances, but 
does not apply to an income tax liability, payment of which does not constitute a 
“reimbursement of Government.” 
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Pay—Courts-Martial Sentences—Forfeitures—Cancellation of In- 
debtedness 


The court-martial forfeitures of pay and allowances imposed on Armed Forces 
members which were reduced by amounts due the Government before transfer 
to the Soldiers’ Home Permanent Fund, pursuant to 24 U.S.C. 44, need not be 
adjusted when a debt is uncollectible, canceled, or collection waived, absent a 
statutory requirement that any advantage accrue to the Fund; however, the 
same principle does not apply to erroneous payments and, therefore, erroneous 
payments of Class Q allotments under the Dependents Assistance Act of 1950, 
although subsequently waived, are for adjustment. 


To the Secretary of Defense, March 12, 1963: 


Reference is made to letter of October 4, 1962, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on certain 
questions arising in connection with the implementation of our deci- 
sion of May 28, 1959, 38 Comp. Gen. 796, relating to the transfer of 
amounts representing forfeitures of pay and allowances or fines im- 
posed by courts-martial sentences against members of the Armed 
Forces to the Soldiers’ Home Permanent Fund pursuant to 24 U.S.C. 
44. 

The questions for decision are set forth and discussed in Committee 
Action No. 272 of the Department of Defense Military Pay and Allow- 
ance Committee. 

Question 1. 


Comptroller General Decision B-127765/B-—130036, 28 May 1959 (38 CG 796) 
gives an example of the amount to be transferred to the Soldiers’ Home Permanent 
Fund when a court-martial fine and indebtedness to the Government is involved. 
The decision does not indicate what action is to be taken in connection with the 
remaining $400.00 indebtedness. 

a. Is the amount of $400.00, which is not to be transferred to the Soldiers’ 
Home Permanent Fund, to be used to liquidate known indebtedness? 

b. If so, is the amount of $400.00 indebtedness stated in the example to be 
collected from an enlisted member of the Army or Air Force? 

c. If the answer to question “b” is in the affirmative and the $400.00 is col- 
lected, what appropriation should it be collected into? 


In our decision of May 28, 1959, 38 Comp. Gen. 796, we stated that: 


While the 1951 Manual [for Courts-Martial, United States] changed the effect 
of court-martial forfeitures on a member’s pay and allowance account as between 
the member and the Government, there was no corresponding change with 
regard to the amount of forfeitures to be transferred to the Soldiers’ Home 
Permanent Fund. 


* * * * * “ a 


* * * the amount to be transferred to the Soldiers’ Home Permanent Fund 
is to be determined in the same manner in which it was determined prior to 
the promulgation of the 1951 Manual and our decision of August 3, 1956, 36 
Comp. Gen. 79, notwithstanding the fact that the amount so transferred may 
not be the same as the amount of the forfeiture. For example, if the total 
statutory pay and allowances before forfeitures amounts to $1,300, charges 
(which would not include forfeitures) total $1,200 and forfeitures are in the 
amount of $500, as between the Government and the service member, the member 
would be indebted in the amount of $400 ($1,300 less $500 in forfeitures less 
$1,200 indebtedness to the Government), but only $100 should be transferred 
to the Soldiers’ Home Permanent Fund ($1,300 statutory pay and allowances 
less charges totaling $1,200). 
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The answer to question a is in the negative. The balance of $400 in 
forfeitures remains in the pay appropriation until such time as the 
indebtedness is liquidated. The member’s statutory pay is reduced 
by the amount of the forfeiture and this amount is not available for 
liquidation of his indebtedness. It follows that the member’s in- 
debtedness should be collected from him, and the answer to part db of 
question 1 is in the affirmative. The amount collected against the 


indebtedness should be credited to the Soldiers’ Home Permanent 


Fund, since that amount would have been credited to such fund 
originally if the member had not been indebted to the Government. 
Question 1, part c, is answered accordingly. 

Question 2 is as follows: 


2. An enlisted member is sentenced to forfeit $50.00 per month for two months 
commencing on 16 March. The final forfeiture is collected on 15 May and the 
member is discharged 30 May. On date of discharge, he lost or destroyed Gov- 
ernment property and it is administratively ascertained that he is indebted in 
the amount of $50.00. The $50.00 remains an unsatisfied indebtedness on the 
date of discharge. 

a. Should the $100.00 court-martial forfeiture held for transfer to the Soldiers’ 
Home Permanent Fund be reduced by the unsatisfied indebtedness of $50.00? 

b. If the answer to question a is in the negative, would the answer be the 
same if actual loss or destruction of Government property occurred prior to 
approval of the court-martial on 16 March and the indebtedness is not adminis- 
tratively ascertained until 30 May? 

ec. If actual loss or destruction of Government property occurred on 30 May 
and the $50.00 indebtedness is discovered after discharge, should adjustment 
in the Soldiers’ Home Permanent Fund be made? That is, should the $100.00 
forfeitures previously transferred be adjusted by reducing the amount $50.00 if 
the indebtedness is declared uncollectible? 

d. If the answer to question c is in the negative, would the answer be the 
same if actual loss or destruction of Government property occurred prior to 
approval of the court-martial on 16 March and the loss is actually discovered 
after discharge. 


The answer to question 2a is in the negative. Section 44 of Title 
24, U.S. Code, provides in pertinent part, as follows: 

For the support of the Soldiers’ Home the following funds are set apart and 
appropriated: All stoppages or fines adjudged against soldiers by sentence of 
courts-martial, over and above any amount that may be due for the reimburse- 
ment of Government, or of individuals; * * * 

We do not view this statute as contemplating indebtednesses which 
accrue or are incurred after the court-martial fines or forfeitures have 


been executed. To hold otherwise would unduly delay the transfer 


of the amounts of fines or forfeitures, and in some instances might 
operate to defeat the purpose of the statute. 

Question 26 is answered in the negative. Although 10 U.S.C. 4835 
and 9835 provide that action taken on reports of survey pertaining to 


the loss or destruction of Government property shall not be final until 


approved by the Secretary concerned, it is believed proper to view 
such approval as relating back to the time of loss or destruction as 
far as the matter here involved is concerned, and the debt is regarded 


as coming into existence at that time. 
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On the basis of the answer to question 2a, question 2¢ is answered 
in the negative. 

Question 2d is answered in the negative. See the answer to question 
2b. 


Question 3. 


The decision cited in question 1 appears to have the effect of decreasing the 
indebtedness by an additional amount of $400.00 and transferring only $100.00 
of the $500.00 forfeiture to the Soldiers’ Home Permanent Fund. Should with- 
holding be made from the $400.00 for Federal income and FICA taxes? 


The amount of the indebtedness is in no way reduced or affected by 
the amount of the court-martial forfeiture. In our decision 38 Comp. 
Gen. 796 we pointed out that two separate and distinct matters are 
involved—one concerning the enlisted man’s loss of entitlement to pay 
pursuant to a court-martial sentence of forfeiture and its relation to 
items of indebtedness to the Government in his pay account, and the 
other matter concerns the ultimate disposition of the collected forfeit- 
ures to the Soldiers’ Home Permanent Fund. The amount of the 
indebtedness is neither increased nor decreased by the retention of the 


forfeiture in the appropriation until the indebtedness is liquidated, nor 
by releasing to the Soldiers’ Home Permanent Fund only those 
amounts of the forfeiture which are “over and above” the amount of 
the indebtedness. 

Your question concerning withholding for Federal income and 
FICA taxes is a matter that can be answered authoritatively only by 
the Commissioner of Internal Revenue. However, in this connection, 
attention is invited to Department of Defense Military Pay and Allow- 
ance Committee Action No. 142, in which the following is quoted 
from a letter dated October 31, 1955, of a former Commissioner of 
Internal Revenue: 

On the other hand since forfeitures of pay under court-martial proceedings 
are stated to deprive the member of whatever amounts of pay are stipulated in 
the court-martial, and since the member accordingly does not become entitled 
to pay to the extent of the forfeitures, this office agrees with the conclusion 


expressed in the letter that such amounts should not be considered subject to 
levy. 


Question 4. 


Does the term “any amount that may be due for the reimbursement of Govern- 
ment” in 24 U.S.C. 44 apply to: 
a. Indebtedness to a Government instrumentality? 


b. Levies for delinquent Federal income taxes? 
ec. Advances of travel and/or pay? 


Question 4a is answered in the affirmative as to items of indebted- 
ness of a type which involve “reimbursement of Government.” Ques- 


tion 4d is answered in the negative, since it is not believed that payment 
of an income tax liability constitutes “reimbursement of Government.” 
Question 4c is answered in the affirmative as to advances of pay or 
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travel expenses or allowances which result in an indebtedness to the 
Government. 
Question 5. 


It has been ascertained that an enlisted member of the Army or Air Force is 
indebted to the Government. The member has applied for remission and cancella- 
tion of the indebtedness. Should court-martial forfeitures as reduced by the 
indebtedness and transferred to the Soldiers’ Home Permanent Fund be ad- 
justed if the Secretary of the Army or Air Force subsequently approves the 
application for remission and cancellation of the indebtedness? 

a. Would the same principle apply if (1) erroneous payments of allowances 
based on purported marriages are subsequently validated, or (2) erroneous 
payments of class Q allotment under the Dependents Assistance Act of 1950 are 
subsequently waived when such recovery would be against equity and good 
conscience? 

A court-martial sentence of forfeiture of pay and allowances results 
in no savings to the Government, since the amount involved is trans- 
ferred to the Soldiers’ Home Permanent Fund. However, if the 
member whose pay is forfeited is indebted to the Government with 
respect to a matter involving “reimbursement” to the Government, 24 
U.S.C. 44 requires a reduction in the amount to be transferred to the 
extent of the uncollected indebtedness. If the debt should turn out 
to be uncollectible or if it is canceled or collection is waived under 
applicable provisions of law, there appears to be no statutory require- 
ment that any advantage shall accrue to the Soldiers’ Home Permanent 
Fund in either of such eventualities. Accordingly, question 5 is 
answered in the negative, and question 5a(2) in the affirmative as to 
erroneous payments of class Q allotments for which the enlisted man 
concerned is liable. 

Question 5a(1) requires no answer since no erroneous payment ap- 
pears to be involved. Under 37 U.S.C. 303 (1958 Ed.), payments of 
allowances based on a purported marriage are valid if proper determi- 
nation is made that the marriage was entered into in good faith on 
the part of the spouse in the uniformed service. Such determination 
does not validate an erroneous payment, it merely furnishes proof 
that the payment was valid when made. 

There have now been received draft copies of proposed changes to 
AR 37-104, implementing 38 Comp. Gen. 796. In view of the above 
conclusions, it is believed that the Departments of the Army and Air 
Force may wish to review and adjust the proposed changes in the light 
of this decision. 


[ B-150798 J 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Addenda Acknowledgment 


To permit consideration of a low bid by a bidder who at bid opening time had 
not acknowledged an amendment to the specifications which affected the price, 
quantity or quality of the bid would be permitting the bidder to perform in 
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accordance with the specifications, not including the amendments, or to permit 
consideration of the low bid on the basis of the bidder’s telephone acknowledgment 
to the contracting officer after some bids had been opened would be permitting the 
bidder to amend his bid after opening to conform to the specifications as modi- 
fied by the amendment, either alternative being in contravention of the competi- 
tive bidding statutes; therefore, the failure to timely acknowledge the amend- 
ments makes the bid nonresponsive and requires rejection. 


To Bradley, Gebhardt, DeLaney and Millette, March 14, 1963: 


By telegram of February 8 and letter of February 11, 1963, you 
have protested on behalf of Arrow, Incorporated, against the proposed 
rejection of that firm’s low bid submitted in response to Invitation 
for Bids No. 1-63-122B1, issued January 3, 1963, by the Federal Avia- 
tion Agency for the construction of a standard approach lighting 
system at Preston Glenn Airport, Lynchburg, Virginia. 

Bids were scheduled for opening at 2:00 p.m., e.s.t., on February 5, 
1963. On January 22, 1963, an amendment to the invitation was 
issued making certain changes in the specifications which, the pro- 
curing agency contends without apparent objection, would materially 
increase the cost of performance. The amendment provides at page 
2 as follows: 

This Amendment is furnished in duplicate. Bidders are requested to sign one 
copy in ink and return it to Room 336, Federal Building, New York International 
Airport, Jamaica 30, New York. 

No change in the Date of Bid Opening, the Date of Notice to Proceed, nor time 
of Contract Completion shall be made because of the above changes. Failure 
to acknowledge this Amendment will cause the Bid to be considered not respon- 
sive to the Invitation which would require rejection of the Bid. 

When bids were opened at the time and place set by the terms of 
the invitation it was found that the low bid had been submitted by 
Arrow at $60,000, while the next low bid was $64,464. Doubt as to 
the acceptability of the Arrow bid arises because of time and manner 
of acknowledgment of receipt of the amendment. 

In your letter you state that Arrow acknowledged receipt of the 
amendment and reaffirmed its bid by telephone prior to the time bids 
were opened. On the other hand, the events are described in the con- 
tracting officer’s report as follows: 

At approximately 2:02 PM, while the bids were in the process of being opened 
by the Bid Opening Officer, Mr. Waksman, in the bid opening room, Mr. Jamison, 
a contract specialist, in another room received a telephone call from Mrs. Betty 
Sanders of Arrow, Inc. Mrs. Sanders requested information as to whether it 
was possible to modify the bid of Arrow, Inc. Mr. Jamison, advised her that 
he would inquire. He then called the Contracting Officer out of the bid opening 
room and related the question to him. The Contracting Officer advised Mr. 
Jamison that we cannot accept a telephonic modification of a bid, and Mr. 
Jamison so advised Mrs. Sanders. It should be noted, that Mrs. Sanders is 
known to both Mr. Jamison and the Contracting Officer, as a clerical employee 
of Arrow, Inc. 

In response to a further check on the significant events we have 
been informally advised that several bids had already been opened by 
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the time the contracting officer had been called out of the bid opening 
room to respond to the telephone call described above. 

It is well established that the failure of a bidder to acknowledge 
receipt of an amendment to an invitation prior to bid opening renders 
the bid nonresponsive where such amendment could, as here, affect 
price, quantity or quality. 37 Comp. Gen, 785. The term “prior to 
bid opening” must refer to the scheduled time of opening. This is 
made clear in our decisions holding that bids submitted even a short 
time after the deadline stated in the invitation for bids, regardless of 
whether other bids have been opened, may not be considered for award. 
See B-145690, June 20, 1961; B-137550, December 18, 1958; B-135237, 
February 25, 1958; B-130889, March 26, 1957. In the last-cited de- 
cision the case involved a bid submitted two minutes after the deadline 
stated in the invitation and prior to the time any bid had actually 
been opened. In upholding the contracting agency’s refusal to con- 
sider the bid for award, we stated : 


Under the express terms of the invitation, hand carried bids were required 
to be submitted prior to 10:00 a.m. Your bid was not submitted prior to the 
time specified. Your lack of knowledge of the other bids and good faith are, 
under the circumstances, not for consideration. There must be a time after 
which bids may not be received, and to permit such considerations to affect or 
alter the fixed and exact time clearly stated in an invitation would, in our 
opinion, tend to weaken the competitive system. While the requirement in cer- 
tain instances may operate harshly any relaxation of the rule would inevitably 
create confusion and disagreements as to its applicability in many cases and 
facilitate the perpetration of frauds. 

While the present case does not, in the strict sense, concern the tardy 
submission of a bid, the principle is the same since the acknowledg- 
ment of the receipt and consideration of the amendment is a prerequi- 
site to eligibility for award. 

Strict adherence to the deadline is even more important where one 
or more bids have been opened. Any other conclusion could well lead 
to the possibility that an individual could obtain an option to make 
himself eligible for award after getting some information as to the 
bids of his competitors. 

In this case the quoted language of the amendment with respect 
to acknowledgment is sufficiently indefinite to permit an interpreta- 
tion which would nat necessarily require acknowledgment in writing. 
However, the fact that the amendment was furnished in duplicate 
and that provision was made for written acknowledgement on the 
face thereof—as well as on the bid form—supports the position taken 
in the administrative report that it was the contracting officer’s inten- 
tion to require acknowledgment in writing as in the case of the vast 
majority of competitive procurements. Unless a written acknowl- 
edgment of the amendment is required, the purpose accomplished 
by the public opening of sealed bids at a given time is largely vitiated, 
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since the contracting officer would then be in a position of deciding 
on the basis of a private conversation between him and the bidder 
that the bid was or was not responsive. We think you will agree that 
such a situation would be intolerable. 

A bid submitted in response to an invitation is an offer; the award 
is an acceptance which effects a binding agreement between the bidder 
and the Government. If an amendment which affects price, quantity 
or quality is not acknowledged by the bidder prior to bid opening, 
his offer is for something other than the performance solicited by 
the terms of the invitation, including any amendments, To permit 
him to perform in accordance with the invitation without the un- 
acknowledged amendment would be contrary to the statutes governing 
advertised procurements: United States v. Ellicott, 223 U.S. 525 
(1911). On the other hand, to permit the bidder to amend his bid 
after opening to conform to the specification as modified by all the 
amendments would also contravene the competitive bidding statutes. 
63 C.J.S. Municipal Corporations, sec. 1003; 40 Comp. Gen. 447, 448. 

On the basis of the facts reported by the Federal Aviation Agency, 
on which we are required to rely in the absence of clear evidence to 
the contrary, the amendment had not been acknowledged even orally 
by the deadline for the submission of bids clearly established by the 
terms of the invitation. At the deadline, Arrow had offered to per- 
form in accordance with the specifications, not including the amend- 
ment, Therefore, its bid could not be considered responsive to the 
terms of the invitation and we agree with the contracting officer’s 
conclusion that the low bid must be rejected. 


[B-150973] 


Contracts—Default—Procurement From Another Source—Adver- 
tising v. Negotiation 


An award of a replacement contract to a low bidder whose substantially lower 
bid did not conform to the advertised invitation for bids in that it exceeded the 
specified delivery limitation by one day is not improper, the purchase being 
for the account of the defaulted contractor, the statutory requirement that 
contracts be let after competitive bidding does not apply and the Government 
is obligated to minimize damages under the replacement contract, and to secure 
a lower bid; therefore, the contracting agency, which was not required to 
advertise, may reject all bids and enter into private negotiations with one of 
the bidders. 


To Arthur S. Lowell, March 18, 1963: 

Reference is made to your letters of March 6 and 14, 1963, pro- 
testing against the General Services Administration awarding a ¢on- 
tract to The Globe-Wernicke Company for bookcase sections 
advertised in invitation for bids FPNFO-P-26580/3—A-2-20-63. 
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With respect to time of shipment, section 8 of the invitation 
provided : 


The Government desires that shipment be made as stated herein: 


Schedule A—During period April 1 through April 30, 1963 
Schedule B—During period June 1 through June 30, 1963 


If the bidder does not insert a shipping time, his bid shall be deemed to 
offer shipment in accordance with the Government's desired time stated above. 
Although time of shipment will not be a factor in determining award, any 
bid offering a shipment time which exceeds the schedule stated above by 15 
calendar days will not be considered for award, on the basis that the time for 
shipment offered is unreasonable. 


The Globe-Wernicke Company bid, which was $41,178.36 lower than 
the Hillside Metal Products Inc. bid, specified that delivery on Sched- 
ule A would be “On or before May 15” and that on Schedule B it 
would be “On or before July 15.” 

As the invitation specified, in effect, that bids offering delivery in 
excess of 14 days beyond the prescribed schedules would not be con- 
sidered for award and as The Globe-Wernicke Company bid exceeds 
that limitation by one day, its bid clearly did not conform to the 
invitation. However, the contracting agency proposes to make award 
to the company because it believes the language in section 8 of the 
invitation may have misled the company into providing a schedule 
within the limits it did; because there is a difference of only one day 
in time for delivery; and because there is a substantial difference in 
price between the company’s and Hillside’s bid, and there is a neces- 
sity to minimize damages. 

As to the necessity to minimize damages, the contracting agency 
has reported that the contract to be awarded is a replacement for 
a contract previously defaulted. In such a situation, the purchase 
made is for the account of the defaulted contractor and the statu- 
tory requirement that contracts be let after competitive bidding is 
not understood by our Office to apply. When competitive bidding 
is not required by statute and the public authority voluntarily adver- 
tises for bids, it can reject all bids and enter into private negotiations 
with one of the bidders in order to secure a lower bid. -48 Am. Jur., 
Public Works and Contracts, section 49. 

Further, in the case of the replacement of defaulted contracts, the 
Government is under an obligation to mitigate the damages of the 
defaulting contractor whenever possible. In Alabama Shirt & Trou- 
ser Co. v. United States, 121 Ct. Cl. 313, the court found that the 
Government failed to mitigate damages when it awarded a replace- 
ment contract to the sole bidder that responded to a telegraphic invi- 
tation for bids sent to 117 firms when it possibly could have 
repurchased from other manufacturers at a lesser cost than that 
stipulated in the replacement contract. 
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In the circumstances, since the contracting agency was not required 
to advertise and the action it proposes to take in making an award 
would minimize the damages chargeable to the defaulting contractor, 
our Office does not feel compelled to object to an award to The Globe- 
Wernicke Company. 


[ B-150847 J 


Appointments—Presidential—Effective Date 


A fixed statutory term of office of a Presidential appointee in accordance with 
the rule of accounting officers commences when the Presidential commission is 
signed after confirmation of the nomination by the Senate, and the fact that 
the appointee does not enter upon duty until a later date and that the incumbent 
remains in the position is immaterial; therefore, the 4year term of the Gen- 
eral Counsel, National Labor Relations Board, fixed by section 3(d) of the 
Labor-Management Relations Act, 29 U.S.C. 153(d), became effective May 14, 
1959, the date the President signed his commission following Senate confirma- 
tion, and not June 29, 1959, the date he entered on duty, and the issuance of 
the Presidential commission being tantamount to accepting the resignation of 
the incumbent, his continued services were in a de facto status, and the official 
acts performed while serving in that status were as valid as though he were an 
officer de jure. 


To the Chairman, National Labor Relations Board, March 19, 1963: 


On February 15, 1963, the General Counsel of the National Labor 
Relations Board requested our decision concerning the date that his 
term of office will expire. The facts pertinent to the question pre- 
sented are set forth in the General Counsel’s letter and are hereafter 
reiterated in pertinent part as follows: 

The nomination of Mr. Rothman, the present incumbent of the 
Office of General Counsel, National Labor Relations Board, was con- 
firmed by the Senate on May 14, 1959. The Presidential commission 
appointing him to the position of General Counsel was signed by 
President Eisenhower on the same date (May 14, 1959) and was 
delivered to Mr. Rothman on or about that date. 

At the time Mr. Rothman received the commission he was serving 
in the position of Solicitor of Labor. Mr. Jerome D. Fenton held 
the position of General Counsel, National Labor Relations Board. 
Mr. Fenton, whose term was due to expire in 1961, had tendered a 
letter of resignation from the position of General Counsel, National 
Labor Relations Board on March 13, 1959. While a copy of that 
letter was not transmitted to us, apparently Mr. Fenton had expressed 
a willingness to continue to perform the duties of General Counsel, 
National Labor Relations Board, until his successor was appointed. 
The General Counsel of the Board states that “in accepting Mr. Fen- 
ton’s resignation, the President expressed his pleasure at Mr. Fenton’s 
willingness to stay on as General Counsel until a new appointment 
was made and stated ‘hence I am accepting your resignation as of a 
date hereafter to be determined.’ ” 
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Apparently, Mr. Rothman was requested by the President to windup 
certain undertakings in the position of Solicitor of Labor prior to the 
date he assumed the Office of General Counsel, National Labor Rela- 
tions Board. It was not: until the latter part of June 1959 that these 
undertakings were completed, and on June 29, 1959, Mr. Rothman 
took the oath of office and actually assumed the duties of the posi- 
tion of General Counsel, National Labor Relations Board. Mr. Fen- 
ton was advised that his resignation had been accepted effective the 
same day, June 29, 1959. 

Since section 3(d) of the Labor-Management Relations Act, as 
added June 23, 1947, 61 Stat.’ 139, 29 U.S.C. 153(d), specifically fixes 
the term of appointment of the General Counsel of the National Labor 
Relations Board at 4 years, the primary question to be decided in 
the instant case is the date when Mr. Rothman’s term of office as 
General Counsel began. The Supreme Court of the United States in 
the case of United States v. LeBaron, 19 How. 73, very aptly explains 
when a Presidential appointment—requiring Senate confirmation— 
is complete. On page 78 of that decision the court said— 

When a person has been nominated to an office by the President, confirmed by 
the Senate, and his commission has been signed by the President, the seal of the 
United States affixed thereto, his appointment to that office is complete. Con- 
gress may provide, as it has done in this case, that certain acts shall be done 
by the appointee before he shall enter on the possession of the office under his 
appointment. These acts then become conditions precedent to the complete 
investiture of the office; but they are to be performed by the appointee, not by 
the Executive; all that the Executive can do to invest the person with his 
office has been completed when the commission has been signed and sealed; and 
when the person has performed the required conditions, his title to enter on the 
possession of the office is also complete. 

The case of Marbury v. Madison, 1 Cr. 137, is to the same effect. 

In line with these decisions the rule of accounting officers has been 
that the term of office of a Presidential appointee—appointed for a 
fixed statutory term—commences when the Presidential commission 
is signed after confirmation of the nomination by the Senate. This 
rule has been applied by accounting officers since August 29, 1894, 
when the First Comptroller of the Treasury (Bowler) held that the 
term of office of Assistant United States Treasurer, being limited by 
statute to 4 years, begins to run from the date of his commission 
and not from the date of the oath of office and entrance upon duty. 
See page 306 of Decisions of the First Comptroller of the Treasury, 
1893-1894 (Bowler). See, also, 12 Comp. Dec. 754; 27 id. 861; 17 
Comp. Gen. 249; 35 id. 450; 38 id. 340; 41 id. 43. 

Mr. Rothman suggests that there is an inconsistency in the holding 
of the cases cited above and the holding in the cases of Glavey v. 
United States, 182 U.S. 595; 20 Comp. Gen. 90; 18 id. 907; 4 id, 845; 
id. 754; 19 OAG 219; id. 283. However, we do not view the two 
classes of cases as being inconsistent. The latter class of cases primarily 
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involves the question of when an appointee is entitled to salary 
rather than the question of when the appointment itself is com- 
plete and the term begins to run. The Supreme Court in Marbury 
v. Madison; LeBaron v. United States, and even in Glavey v. United 
States, which the letter from the General Counsel of the Board indi- 
cates may be inconsistent with the two former cases, recognizes that 
the appointment is a thing separate from the acceptance, and is com- 
plete when the commission is signed by the President irrespective of 
when the appointee. enters upon duty and otherwise qualifies for 
salary. Thus, it is our view that the date of entrance upon duty and 
entitlement to salary is not determinative of the question when the 
appointee’s term of office begins. Also, upon analysis of the decision 
in 12 Comp. Dec. 754, which the General Counsel indicates may be 
contrary to the principle enunciated in the first group of decisions 
discussed, discloses that no such inconsistency in fact exists. Admit- 
tedly, the syllabus of that decision is misleading. However, the deci- 
sion itself fully supports the principle that the term of office begins 
to run from the date the commission is signed. See especially the last 
sentence in that decision. 

The one remaining point to be considered is the fact that Mr. Fenton 
continued to serve as General Counsel of the National Labor Rela- 
tions Board until the date (June 29, 1959) the present incumbent 
General Counsel assumed the duties of that office. As stated above, 
when Mr. Fenton submitted his resignation in March 1959, it ap- 
parently was with the understanding that he would stay on until 
his successor was appointed. However, the act of the President in 
issuing a commission to Mr. Rothman was tantamount to an acceptance 
of the resignation of Mr. Fenton, and our opinion is that that act ipso 
facto operated to divest Mr. Fenton of legal title to the office. See 
Edwards v. United States, 103 U.S. 471; State v. Augustine, 20 S.W. 
651; Commonwealth v. Berninger, 74 S.W. 2d 932; State v. Superior 
Court, 91 P. 4; State v. Jefferis, 178 P. 909. Had the President in- 
tended that Mr. Fenton continue as the legal officeholder until Mr. 
Rothman actually entered upon duty, the commission should have 
specified that Mr. Rothman’s term would begin at a later date, for 
example, the date of entrance upon duty. Compare 22 Comp. Dec. 
654, 655. Following the date of issuance of the commission to Mr. 
Rothman, Mr. Fenton remained in the position of General Counsel, 
National Labor Relations Board, in a de facto status only. His offi- 
cial acts performed while serving in such status were as valid and 
effectual insofar as they concerned the public and the rights of third 
persons as though he were an officer de jure. See 67 C.J.S. Officers 
146; 12 Comp. Dec. 754, 756. However, Mr. Fenton’s continuance 
in that position as a de facto officer had no bearing upon the 
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commencement date of Mr. Rothman’s term of office. See, generally, 
Graham v. Lockhart, 91 P. 2d 265; State v. Hodges, 133 So. 623. 
Upon the basis of the foregoing legal considerations we are of the 
view that Mr. Rothman’s term of office commenced on May 14, 1959, 
the date of issuance of his commission, and will terminate on May 13, 
1963, and we so hold. 
Mr. Rothman is being furnished a copy of this decision. 


[ B-150885 J 


Medical Treatment—Officers and Employees—Examinations, Ete. 


Where no professional services are performed because the employee failed to 
keep a fitness-for-duty examination made by the Post Office Department, the 
Government has no obligation to pay the psychiatrist a fee for the value of his 
time reserved in connection with the scheduled examination, the professional 
services not having been rendered, the contract contemplated did not materialize, 
and as a physician is only entitled to recover for his services as any other person 
who performs services for another, there is no implied contract and he, therefore, 
may not be paid compensation on the basis of the reservation of his time. 

To John W. Hall, Post Office Department, March 19, 1963: 

We have your letter of February 19, 1963, and enclosures requesting 
a decision as to whether payment may be made to Dr. Henry Goldhirsch 
in the amount of $20 representing the value of his time reserved in 
connection with a scheduled fitness-for-duty examination of a postal 
employee. 

The file transmitted to this Office is not complete as to all of the facts 
and circumstances giving rise to the claim. The record before this 
Office shows the Postmaster, Cleveland, Ohio, upon determination 
that a fitness-for-duty examination was required in the case of the 
employee involved, referred the matter to the local Public Health 
Service facility for arrangement. The Post Office Regional Director, 
Cincinnati, Ohio, approved the professional examination of the em- 
ployee and thereafter apparently the local Public Health Service office 
contacted Dr. Goldhirsch and made an appointment for the postal 
employee involved for the hour between 9 and 10 a.m. on December 22, 
1962. On the date reserved the post office employee did not appear 
and upon inquiry by the doctor at 9:40 a.m. of the day, the employee’s 
wife advised him that the appointment was being ignored and was 
not necessary. Therefore, the doctor submitted his bill in the amount 
of $20 for his time. 

Your letter of February 19, 1963, cites certain decisions of this Office 
in support of the payment. First you call attention to 29 Comp. Gen. 
468 which sets forth the rule in Dolton v. Cain, 14 Wall. 472, wherein 
it was stated that a party who had done all that could be reasonably 
expected of him to perform his part of an agreement will be considered 
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to have performed it. Second you refer to B-148550, May 24, 1962, 
41 Comp. Gen. 780, where our Office approved a payment for hotel 
reservations in Sydney, Australia, which were not utilized by Gov- 
ernment personnel due to unavoidable travel delay. You also 
call attention to the claims disallowance by our Claims Division in 
Z-2124093, August 7, 1961, concerning circumstances similar to the one 
presented. Disallowance in this case was based on the lack of profes- 
sional service and the law, section 3678, Revised Statutes, 31 U.S.C. 
628, restricting the payment of appropriated money to the objects for 
which they are made. 

The two cases cited in support of payment are distinguishable from 
the case athand. Inapplying the principle set forth in Dolton v. Cain, 
supra, there was involved an unconditional promise (offer) by the 
Government to pay for ambulance transportation for an ill veteran 
from his home to the Veterans Administration hospital. The claimant 
provided the ambulance but because the veteran had obtained other 
transportation the service contracted for could not be accomplished. 
In providing the ambulance for service under this arrangement there 
would be created an implied contract and an obligation for compensa- 
tion for the value of the services actually performed under the doctrine 
of quantum meruit. In B-148550 the payment was authorized on the 
basis of a firm unconditional reservation (contract) to pay for the hotel 
rooms. The reservation having been made there remained nothing 
for the hotel to do and the contract was thus fully performed except 
for the payment by the Government for the hotel rooms so reserved. 

The case for discussion here involves a contract for the professional 
services of a psychiatrist. The contract in its essence was a promise 
by the Government to pay the professional fee (offer) upon the rendi- 
tion of the professional services on behalf of the post office employee. 
Since the professional services were not rendered it follows that the 
contract contemplated did not materialize. There has been offered no 
evidence that there was any agreement to pay the fee on the basis of 
the reservation of time, i.e., whether or not the employee kept the 


appointment and the professional services were rendered, and none 
will be inferred. 


Failing to find an obligation of the Government to pay for the pro- 
fessional time of Dr. Goldhirsch under the terms of the express agree- 
ment we must determine whether an implied agreement so to do may 
be recognized under the circumstances. We-have been unable to find 
a single court case concerning the right of a physician to collect com- 
pensation on the basis of the reservation of his time. A physician is 
entitled to recover for his services in the same manner as any other 
person who performs services for another. 70 C.J.S. Physicians and 
Surgeons, section 68. Thus the right to compensation of a physician 
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has been recognized only in the cases involving the rendition of services 
and accordingly no basis appears proper for the recognition of the 
obligation by the Government on the theory of an implied obligation 
to pay for the time reserved where no professional services were 
rendered. 

Since the record before us in the instant case fails to indicate a con- 
tractual undertaking by the Government for the payment of the doc- 
tor’s fee on the basis submitted, there is no legal basis for the payment 
of the bill enclosed. 


The file is returned herewith. 


[ B-141945 J 


Pay—Retired—Annuity Elections for Dependents—Annulment of 
Widow’s Remarriage 


The annulment of a second marriage does not revive entitlement to annuity 
payments under the provisions of the Uniformed Services Contingency Option 
Act, approved August 8, 1953 (now Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446), which were terminated when the second marriage 
was entered into, in the absence of legislation authorizing the reinstatement of 
the annuity, and in view of the conflicting court decisions concerning the effect 
of the annulment of a second marriage on the revival of terminated benefits. 


To Mrs. Frances Rosenfield, March 21, 1963: 


Reference is made to your letter of January 22, 1963, requesting 
reconsideration of our decision that your remarriage on July 28, 1956, 
terminated your entitlement to annuity payments as widow of Lieuten- 
ant Myron Rosenfield under the provisions of the Uniformed Services 
Contingency Option Act, approved August 8, 1953, Ch. 393, 67 Stat. 
501, as amended (now Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446), and that the subsequent annulment of your 
remarriage did not revive your entitlement to such annuity payments. 

In the case of Yeager v. Flemming, 282 F. 2d 779 (1960), cited by 
you, the court authorized revival of Social Security benefits after 
interruption by a purported remarriage which was declared by the 
Connecticut court to be null and void ab initio. That decision was 
based on the laws governing the Social Security program, referred to 
by the court as “a program which the courts have declared should be 
liberally enforced.” The case of Santuelli v. Folsom, 165 F. Supp. 
224 (1958), involved a similar situation and the court therein also 
allowed reinstatement of a widow’s Social Security benefits upon an- 
nulment of her remarriage. As indicated by you, however, the annuity 
system set up under the Contingency Option Act is entirely separate 
and distinct from the Social Security system, is governed by different 
laws, and court decisions interpreting the laws governing one system 
are not necessarily proper for application in cases involving the other. 
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liberally construing the Social Security laws, therefore, do not provide 


a basis for reviving your annuity under the Contingency Option Act 
upon annulment of your remarriage. 

In the case of Helen J. Gloss v. Railroad Retirement Board, case 
No. 16,906, United States Court of Appeals for the District of Colum- 
bia, decided December 27, 1962, involving a situation similar to yours, 
the court held that the annulment of the petitioner’s second marriage 
“from its inception” did not revive her right to an annuity under sec- 
tion 5(b) of the Railroad Retirement Act, approved June 24, 1937, 
Ch. 382, 50 Stat. 312, as amended, 45 U.S.C. 228e(b). The court dis- 
tinguished between benefits under the Railroad Retirement Act and 
those provided under the Social Security Act and referred to a recent 
amendment to the latter act which provides that where a protected 
widow’s second husband dies within a year of the marriage, the 
widow’s Social Security rights revive. (Section 113, act of August 1, 
1956, Ch. 836, 70 Stat. 831, 42 U.S.C. 402.) The court pointed out that 
its decision was in accord with the decision in the case of Nott v. Flem- 
ming, 272 F. 2d 380 (1959), involving Social Security benefits, and 
that Congress has not made provision for revival of annuity under the 
Railroad Retirement Act. 

Attention is invited to the fact that Congress has made specific 
provision for reviving widows’ benefits under the Veterans Adminis- 
tration laws in certain cases upon annulment of a remarriage. Public 
Law 87-674, approved September 19, 1962, 76 Stat. 558, 38 U.S.C. 103. 
However, no legislation has been enacted to authorize reinstatement of 
an annuity under the Contingency Option Act upon annulment of a 
remarriage. 

In the Gloss decision, the court referred to the laws of New York 
which provide authority to award alimony where a marriage has been 
annulled and stated: 

Thus, to this extent at least, the annulment does not relate back to the marriage 
and obliterate it, as appellant here argues. Moreover, there are other more 
obvious legal sequelae of annulled marriages which, under the laws of various 
states, including New York, cannot be obliterated: for example, the rights of 
children. Such children are usually legitimate. Thus it cannot now be said, 
as Chief Justice Cardozo, speaking for the New York Court of Appeals, once did, 
that annulment effaces a marriage “as if it had never been.” Sleicher v. Sleicher, 
251 N.Y. 366. 

Lieutenant Rosenfield could have elected to provide an annuity 
payable to or on behalf of his surviving children in the event of your 
remarriage which, presumably, would have required a larger deduction 
from his retired pay. The amounts of the deductions are based on 
actuarial tables and in the computations thereof the probability of 
remarriage of widows is one of the factors considered. 
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In view of the conflict in the court decisions concerning the effect 
of the annulment of a second marriage with respect to the revival of 
benefits which were terminated when that marriage was entered into, 
and in the absence of evidence of Congressional intent to revive an 
annuity under the Contingency Option Act, or its' successor, the Re- 
tired Serviceman’s Family Protection Plan, upon annulment of a re- 
marriage, we find no basis for the reinstatement of your annuity. 
Accordingly, we must adhere to the action previously taken in your 
case. 


[ B-150414 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Invitation to Bid Provisions 

Under an invitation subject both to the Schedule and Special Provisions attached 
thereto and to the additional Terms and Conditions, and the General Provisions 
incorporated by reference, a bid submitted with several pages of the invitation 
missing, which contained substantive provisions concerning the specifications 
and contractor obligations, is a nonresponsive bid properly for rejection, the 
bidder being free to elect to be bound only by the Special Provisions attached 
to the bid, notwithstanding intent to be bound, the determining factor being 
whether that intention is apparent from the bid submitted, and the missing 
pages going to the substance of the bid, the execution of an amendment pro- 
viding that the “terms and conditions of the original advertisement remain 
unchanged” would not overcome the failure to attach the required provisions 
of the invitation to the bid. 


To Robert D. Witte, March 21, 1963: 

Reference is made to your letter of December 19, 1962, with an 
affidavit by Michael T. Gasparik, president of General Electronics, 
Inc., protesting the rejection of the firm’s bid as not being responsive 
to invitation issued by the General Services Administration for bids 
on electron tubes, FSC Group 59, for the period November 1, 1962, 
through October 31, 1963. 

Bids to be opened June 11, 1962, were requested on various types of 
electron tubes as indicated above. Before bid opening Special Notice 
No. 1 was issued emphasizing that contractors would be required to 
comply fully with the provisions of Military Specifications Mil-E-1 
during the schedule period and requesting quotations on additional 
tube types. This Special Notice states that bidders should acknowl- 
edge receipt of same by forwarding three signed copies together with 
their bid sets and that the terms and conditions of the original ad- 
vertisement remain unchanged. 

It appears that General Electronics’ bid was low on certain items, 
but was rejected as nonresponsive because the bid, when received by 
the procuring agency, did not include pages 3, 4, 7, 8, and 9 of the 
invitation. These pages contained provisions relative to the obliga- 
tion of the contractor to fill orders placed by various Government 
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agencies under any resulting contract and also included special pro- 
visions relating to (1) the method of award; (2) the applicable speci- 
fication for electron tubes; (3) the time within which the bidder 
would make deliveries; and (4) the requirement that bid prices must 
include delivery to any destination within the 50 States, the District 
of Columbia and Puerto Rico. 

Mr. Gasparik’s affidavit states that to the best of his knowledge the 
bid was complete when submitted by General Electronics. However, 
the General Services Administration reports that three copies of the 
bid were submitted by General Electronics and that as to each copy, 
pages 3, 4, 7, 8, and 9 were missing when the bid was received. Since 
there would be no reason to remove parts of a bid after receipt and 
since it is highly unlikely that the same pages could become separated 
inadvertently from three different copies the conclusion seems justi- 
fied that these pages were, in fact, missing. 

It is your position that if these pages were omitted from the bid, 
their omission constituted an innocuous, clerical error, which was 
subject to correction without affecting the status of the bid and that, 
regardless of whether the pages were missing or not, the bid was 
responsive for the reasons that (1) there was nothing to be completed 
by the bidder on the pages in question; (2) General Electronics has 
been a regular supplier for many years, has never taken exception 
to any clause and knows that any exception would vitiate the bid; 
(3) the invitation is stated to be “subject to the SCHEDULE and the 
SPECIAL PROVISIONS which are attached hereto” and the bidder 
was therefore obligated to comply with all terms and conditions 
whether he returned them attached or not; and (4) the amendment to 
the bid (you apparently refer to Special Notice No. 1), which General 
Electronics acknowledged, required that the terms and conditions of 
the original advertisement remain unchanged, which bound the bidder 
to all provisions of the invitation, whether physically incorporated 
in the bid or not. 

With respect to your first two contentions, it is noted that page 3 
of the invitation requested the bidder to insert in the appropriate 
spaces provided therefor the time within which delivery would be 
made after receipt of order; and the failure of General Electronics 
to take exception to previous invitations would not appear to be 
material since we must determine the bidder’s intentions from the bid 
as submitted. It states that it is subject to the Schedule and Special 
Provisions “which are attached hereto” and subject to certain addi- 
tional “Terms and Conditions” and “General Provisions” both of 
which are incorporated therein by reference. The invitation notifies 
bidders where they may obtain copies of the provisions which are 
incorporated by reference, and these provisions appear clearly to be 
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binding on any bidder who fails to take exeception to same, but it 
is not perceived how a bidder could be obligated to comply with any 
“Special Provisions” which were not, in fact, attached to the bid. 
Some of the “Special Provisions” were attached to the bid and, while 
the invitation apparently included a full set of “Special Provisions,” 
a bidder was at liberty to remove any provisions to which he took 
exception, and when the invitation became a bid through execution 
by the bidder, it reasonably should be considered as referring only 
to Special Provisions which were “attached” when submitted to the 
procuring agency. 

It is true that the failure to comply with a substantial requirement 
will vitiate the bid, and the representatives of General Electronics 
may well have known this and intended to be bound by all terms and 
conditions, but the determining factor is not whether the bidder in- 
tends to be bound, it is whether this intention is apparent from the 
bid as submitted. In the present situation, a bidder could take the 
position that he was bound only by the Special Provisions actually 
attached to the bid—a contention which if made would appear to be 
legally sound. Furthermore it is not believed that the execution of 
an amendment providing that the “terms and conditions of the origi- 
nal advertisement remain unchanged” would alter the situation, since 
the missing pages could have been omitted from the invitation for- 
warded to General Electronics, and even if there was no question 
about the receipt of a complete invitation, the inclusion in the amend- 
ment of the provision last quoted would not appear to overcome the 
positive action of the bidder in failing to attach certain provisions 
which, to be binding, the bid states must be attached. At best, the bid 
would be ambiguous and, as such, subject to rejection. 

For the reasons stated, we believe that General Electronics could 
have elected to be bound only by the Special Provisions which were 
attached to its bid and that the corporation therefore could not have 
been obligated to all of the terms and conditions of the invitation by 
acceptance of its bid, as submitted, without further clarification, and 
since the missing provisions go to the substance of the bid, we con- 
clude that the bid was not responsive and was properly rejected. 
Your protest must therefore be denied. 


[ B-150820 J 


Transportation—Dependents—Military Personnel—Amendment 
or Revocation of Orders 


Where in contemplation of the deactiviation of an Air Force Base an officer is 
selected for an overseas assignment at which he elected to serve unaccompanied 
by his dependents, but before the overseas orders were issued he was given a hu- 
manitarian assignment within the United States under orders issued about the 
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same time the overseas transfer would have been made, the officer is entitled to re- 
imbursement for the advance travel of his dependents and to a dislocation allow- 
ance incident to his permanent duty station transfer within the United States 
on the basis of an administrative determination that the transfer was for the 
need of the service, and the acceptance of the commanding officer’s certificate 
submitted under paragraph 7000-9 of the Joint Travel Regulations that the 
officer was advised prior to the issuance of the overseas assignment orders that 
they would issue as applying to the advance travel of the dependents to the 
officer’s new duty station in the United States. 


To Major T. C. Grabfelder, Jr., Department of the Air Force, March 
21, 1963: 

Your letter of November 29, 1962, forwarded here by letter of 
February 11, 1963, from the Directorate of Accounting and Finance, 
Headquarters, United States Air Force, requests an advance deci- 
sion as to the propriety of making payment to Major William N. 
Gremillion, 37598A, United States Air Force, for dependents’ trans- 
portation and dislocation allowance for the travel of his family from 
Harlingen, Texas, to San Antonio, Texas, May 28 to June 28, 1962, 
incident to permanent change of station orders of June 11, 1962. We 
have ascertained informally that your request has been assigned 
PDTATAC Control No. 63-2. 

In your letter you state that Major Gremillion was reported for 
reassignment due to the deactivation of Harlingen Air Force Base, 
Texas. By letter of April 17, 1962, he was notified of his selection 
for an overseas assignment. His commanding officer at Harlingen 
Air Force Base has certified that on April 17, 1962, Major Gremillion 
was notified that orders would be issued, upon receipt of a port call, 
for his assignment to APO 140, San Francisco, California. The port 
call was received on June 30, 1962, While this officer’s dependents 
would have been permitted to join him at the overseas station, because 
of the remote location he elected to serve the tour unaccompanied by 
dependents. Major Gremillion has stated that, because of the lack 
of medical and school facilities at the overseas station, he planned to 
have his family stay in San Antonio, Texas, and that early in May 
he rented a house for that purpose. 

You state further that prior to issuance of orders assigning the 
officer overseas, his wife became ill and he brought his family to San 
Antonio, Texas, placing his wife in a hospital and his son with rela- 
tives. The officer applied for a 90-day deferment from his overseas 
assignment when his wife became ill on or about May 12, 1962, and 
later, after her hospitalization in San Antonio on May 28, he requested 
a humanitarian reassignment to Randolph Air Force Base, Texas. 
By Special Order AA-384 issued June 11, 1962, at Harlingen Air 
Force Base, he was assigned to Lackland Air Force Base, Texas. On 
June 16, 1962, the officer established a residence in San Antonio, 
Texas, with his son and on June 28, 1962, his wife joined him although 
she apparently was still under medical care. 
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You request an advance decision because of doubt that the officer 
qualified for entitlement to dependent travel under the provisions of 
paragraph 7000-9 of the Joint Travel Regulations and, if qualified, 
you inquire, whether our decision 34 Comp. Gen. 241 affects the en- 
titlement due to the lapse of time between the date the officer was noti- 
fied and the date the permanent change of station orders were issued. 
If entitlement to dependent travel does not exist, you ask whether the 
officer’s move to a residence in San Antonio after permanent change 
of station orders were issued completed the relocation of his household, 
even though travel of his dependents was completed prior to the issu- 
ance of the orders. 

Paragraph 24, Air Force Manual 35-11, which sets forth the policy 
regarding requests for transfers for humanitarian reasons, provides 
that the determining factor in the approval of any request for such a 
transfer at Government expense is the need of the service. Because 
of the deactivation of his post of duty Major Gremillion apparently 
would have been transferred, in any event, from Harlingen Air Force 
Base. Therefore, Special Order AA-384, dated June 11, 1962, direct- 
ing the transfer of the officer to Lackland Air Force Base, as for a 
permanent change of station and citing Air Force Manual 35-11 as 
authority, may be considered as issued on the basis of an administrative 
determination that the transfer was for the need of the service within 
the purview of paragraph 24, Air Force Manual 35-11. Cf. B-117577, 
dated June 16, 1955. 

Paragraph 7000-9 of the Joint Travel Regulations, promulgated 
pursuant to the pertinent statute, 37 U.S.C. 406, provides that trans- 
portation of dependents at Government expense is not authorized 
where the dependents departed the old permanent station prior to the 
issuance of orders directing a permanent change of station unless the 
voucher is supported by a certificate of the commanding officer, or 
his designated representative, of the headquarters issuing the orders 
that the member was advised prior to the issuance of the change of 
station orders that such orders would be issued. Paragraph 9002-1, 
promulgated pursuant to 37 U.S.C. 407, provides that except as pro- 
vided in paragraph 9003, the dislocation allowance is payable when- 
ever dependents relocate their household in connection with a perma- 
nent change of station. Paragraph 9003-1, states that such allowance 
will not be payable in connection with permanent change of station 
travel performed under certain conditions, including that contem- 
plated by paragraph 7000-9 of the regulations. 

The commanding officer’s certificate submitted under the provisions 
of paragraph 7000-9 of the Joint Travel Regulations shows that an 
official determination was made to order Major Gremillion to make a 
permanent change of station to an overseas destination and that the 
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officer was advised thereof on April 17, 1962. Such assignment was 
not made but, instead, the officer was ordered to make a permanent 
change of station to Lackland Air Force Base. The change of station 
apparently was ordered at about the same time the overseas assign- 
ment would have been made and the travel of the dependents was the 
same as it would have been if that assignment had been completed. 
Accordingly, the certificate may be accepted as complying with the 
requirements of paragraph 7000-9. Furthermore, in view of the 
circumstances in the case, tle period between the date the officer was 
advised of his transfer and the issuance of orders may be considered 
as within the period contemplated in 34 Comp. Gen. 241. Therefore, 
Major Gremillion is entitled to reimbursement for the travel of his 
dependents and to a dislocation allowance incident to his transfer to 
Lackland Air Force Base. 

Accordingly, payment on the submitted voucher returned herewith 
is authorized, if otherwise correct. 


[ B-150928 J 


Burial Expenses—Government’s Reimbursement Liability—Alaska 
and Hawaii Employees 


The allowable cost of the preparation of the remains of employees stationed in 
Alaska or Hawaii who died while traveling on official business is governed by 
Part III of Executive Order No. 8557, dated September 30, 1940, as amended, 
issued pursuant to 5 U.S.C. 108a, which specifies no limitation on costs when 
employees die while traveling on official business outside the continental limits 
of the United States, rather than Part II imposing a $150 limitation on the allow- 
able cost for preparing remains when employees die within the continental limits 
of the United States, no amendment having been made after the admission of 
Alaska and Hawaii into the Union to the definition “Continental United States” 
as meaning the 48 States and the District of Columbia which is contained in the 
Executive order. 

To the Administrator, General Services Administration, March 21, 
1963: 

On February 26, 1963, you submitted for our decision the question 
whether the amount payable for the cost of the preparation of the re- 
mains of a deceased General Services Administration employee who 
was officially stationed at Juneau, Alaska, and who died while in a 
travel status at Wrangell, Alaska, is covered by Part II or Part III 
of Executive Order No. 8557, dated September 30, 1940, issued pur- 
suant to the act of July 8, 1940, 5 U.S.C. 103a, as amended by Exe- 
cutive Order No. 10209, dated February 1, 1951. 

You refer to our decision at 39 Comp. Gen. 716 in which we held 
that after the admission of Alaska and Hawaii as States, the benefits 
payable under the 1940 statute in the case of Government employees 


dying within those jurisdictions would be the same as those for 
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employees stationed elsewhere within the United States rather than 
those applicable in the case of employees stationed in the Territories or 
possessions, etc. Thus, employees who die while in a travel status in 
Alaska or Hawaii away from their official stations in either of those 
States are within the term “United States” as used in the statute. 

Section 3, Part IT, of the Executive order, as amended, applicable 
in the case of employees who die while traveling on official business 
“within the continental limits of the United States” as provided in 
section 2 thereof, limits to $150 the allowable costs of preparation of 
remains. On the other hand, section 6, Part III, applicable in the 
case, among others, of employees who die while traveling on official 
business “outside the continental limits of the United States” as pro- 
vided in section 5, does not specify any limitation on the allowable 
costs of such preparation. The benefits for transportation of remains 
are the same in either event. 

Section 1(e), Part I, of Executive Order No. 8557, defines “Conti- 
nental United States” as meaning the 48 States and the District of 
Columbia. We note that no amendment has been made to such Execu- 
tive order since the date of Alaska’s admission as one of the United 
States. 

In view of the definition of “Continental United States” con- 
tained in Executive Order No. 8557, we hold that the allowable costs 
of preparation of remains of employees who die while traveling on 
official business in Alaska or Hawaii are governed by Part III of the 
Executive order rather than Part IT. 

Your submission is answered accordingly. 


[ B-150514 J 


Bids—Late—Mishandling Determination—Invitation v. Regulation 


The rejection of bids that arrived timely by way of regular mail on the bid open- 
ing day, but were delivered to the bid room after the scheduled bid opening time 
due to the Government’s delay in handling the physical transmission of the bids 
from one place to another is not required and the bids may be considered for 
award, the bids mailed by certified or registered mail, as required by the invita- 
tion in accordance with paragraph 2-201(a)(XXV) of the Armed Services Pro- 
curement Regulation, and arriving at the installation at the same time having 
been timely delivered to the bid room; therefore, the delay in the distribution 
of the regular mail constitutes a delay within the meaning of paragraph 
2-303.2 (iii) (B), which provides for consideration of late bids mishandled by 
the Government without regard to whether the late bid was sent by certified 
or registered mail, and paragraph 2-303.2 being one of policy, it prevails over 
paragraph 2-201(a)(XXV), a procedural implementation. 


To the Secretary of the Air Force, March 22, 1963: 

We refer to the protest of Sierra Engineering Company against the 
rejection of its bid under Invitation for Bids No. 36-600-63-307. This 
matter was the subject of your Department’s report of February 13, 
1963 (reference AFSPPCA) to our Office. 
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The invitation was issued by the Directorate of Procurement and 
Production, Middletown Air Materiel Area, Olmsted Air Force Base, 
Pennsylvania, on November 14, 1962. Bids were solicited for furnish- 
ing certain quantities of flying helmets of various types, descriptions 
and sizes, and approximately 50 percent of the procurement was set 
aside for award to a labor surplus area concern. 

The invitation originally set the time for bid opening at 11:30 a.m., 
on December 14, 1962, but the opening was rescheduled by amendment 
for 10:30 a.m., December 20, 1962. Bids were received in the bid 
office at the scheduled time from Bill Jack Industries, Consolidated 
Components and Protection, Inc. Subsequent to the bid opening, 
four other bids were received, including a bid from Sierra Engineer- 
ing Company. The contracting officer prepared a table which reveals 
the following information regarding the late bids: 


Time stam in the Time of receipt in the 
bid room 


Bidder Method of Malling Date Administrative Services 
Mail Branch 

Gentex Regular Mail | 18 Dec. | 20 Dec., 8:45 a.m. | 20 Dec., 11:30 a.m, 
Sierra Regular Mail | 18 Deo. | 20 Dec., 9:45 a.m. | 20 Dec., 11:30 a.m. 
General Tire Air Mail 18 Dec. 21 Dec., 10:30 a.m. 

& Rubber 
Mine Safety Certified 19 Dec. | 21 Dec., 9:30 a.m. | 21 Dec., 10:30 a.m, 

App. Co. Mail 


It is also significant to note that Protection’s bid, which was sent air- 
mail certified, on December 18, 1962, from California, was time stamped 
at the Mail Branch at 9:00 a.m., on December 20, and was received at 
the bid room at 9:30 a.m., or before the 10:30 a.m. bid opening. As 
indicated above, Protection’s bid was duly opened. 

The contracting officer reports that— 


4. Mail is received in the procurement organization on a regular scheduled 
basis, four times daily. In addition to this certified, registered and insured 
mail is received by special messenger. Tab EB Special Recap of Bidders shows 
the date and time of receipt of the bids on this IFB, at three different locations. 
The first point of receipt of mail on this base is at the Olmsted Air Force Branch 
of the Middletown, Pa. Post Office. Mail is received at this location at 0520 
AM and 0700 AM from the Harrisburg, Pa. Post Office. Mail is received at this 
location also at 0850 AM and 1115 AM from the Middletown Post Office. The 
mail received from the Middletown Post Office is usually mail addressed as 
“Middletown, Pa.” rather than “Olmsted AFB, Pa.” Mail received on these 
four deliveries is turned over to the Administrative Services Mail Branch, who 
are located adjacent to the Post Office in the same building. At tnis location the 
mail is assorted for distribution to the various “buildings” on this base. Mail 
destined for this building (Building #659) leaves the Administrative Services 
Mail Branch at 0810, 0900, 1000 and 1100 AM. It arrives at this building (Room 
E-213) approximately five minutes later. It is then assorted for the various 
organizations housed in this building. Mail for the procurement organization 
leaves Room E-2138 at 0909 and 1108 A.M. Two other deliveries are also received 
in the afternoon. The mail is normally received in Procurement within ten or 
fifteen minutes after leaving Room E-213. 
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5. It is to be noted * * * that the bid of Protection received by the Adminis- 
trative Services Mail Branch at 0900 AM was received in Procurement at 
0930 AM. Whereas, the bid of Gentex received 15 minutes prior to the Protection 
bid was not received until 11830 AM. This can be accounted for as regular mail 
gets regular distribution and handling. Whereas, certified, registered and in- 
sured mail is handled by special trips. The special trips from the Administrative 
Services Mail Branch will also vary in time, as when this messenger leaves that 
location, he has mail destined for other locations than this building. 


In his conclusions and recommendations the contracting officer 
states as follows: 


2. Although the bids bear stamps showing the date and time received at the 
three locations at Olmsted AFB, this is not the actual receipt, but rather the 
time the bid was stamped after receipt. Due to the volume of mail being sorted, 
it is a physical impossibility to sort the bids out of all the mail received and 
time stamp without losing or expending some time. 

3. From the schedules furnished, it would appear that the bid of Protection, 
time stamped in the Administrative Services Mail Branch, as being received 
at 9:00 AM, 20 December 1962, and the late bids of Gentex and Sierra, time 
stamped as being received at 8:45 AM and 9:45 AM respectively on the same 
date, arrived from the Harrisburg, Pa., Post Office on the first trip at 5:20 AM 
on 20 December 1962. Under normal circumstances these bids should have been 
in Procurement prior to bid opening time. In fact, the bids of General Tire & 
Rubber and Mine Safety Appliance Co., under normal circumstances should have 
reached Procurement prior to bid opening time. 


The invitation contained the following clauses regarding late bids— 


CAUTION TO BIDDERS—LATE BIDS: See the special provision entitled 
“Late Bids and Modifications or Withdrawals” which provides that late bids 
and modifications or withdrawals thereof sent through the mails will be con- 
sidered ONLY IF SENT BY REGISTERED MAIL, OR BY CERTIFIED MAIL 


FOR WHICH A POSTMARKED RECEIPT HAS BEEN OBTAINED AS 
SPECIFIED IN SUCH PROVISIONS. (Apr. 1962) 


Late Bids and Modifications: 


LATE BIDS AND MODIFICATIONS OR WITHDRAWALS, Bids and modifi- 
cations or withdrawals thereof received at the office designated in the Invitation 
for Bids after the exact time set for opening of bids will not be considered 
unless; (a) they are received before award is made; (b) they are sent by regis- 
tered mail or by certified mail for which an official post office stamp (postmark) 
on the original Receipt for Certified Mail has been obtained or by telegraph if 
authoritized; and (c) it is determined by the Government that late receipt was 
due solely to either (i) delay in the mails, or delay by the telegraph company 
if telegraphic bids are authorized, for which the bidder was not responsible or 
(ii) mishandling by the Government after receipt at the Government 
installation. * * * 

In your departmental report, signed by the Chief, Procurement 


Operations Division, it is contended that under these terms of the 
invitation, which were specified for use by Armed Services Procure- 
ment Regulation (ASPR) 2-201(a) (xxv) and (xxvii), Revision 9, 


April 15, 1962, no late mailed bid may be considered for award unless 
it was mailed by certified or registered mail. This would exclude 
from consideration the late bids received from Gentex, General Tire 


and Rubber and Sierra Engineering Company, which were not sent 
by certified or registered mail. However, giving such effect to the 


clause in question would bring it squarely in conflict with ASPR 
2-303.2, which is the substantive regulation promulgated by the same 
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ASPR Revision 9 which prescribed the clause quoted above. Specifi- 
cally, ASPR 2-303.2 provides that: 


* * * A late bid shall be considered for award only if: 
. « * * * * o 


(ii) in the case of a mailed bid (other than one covered by (iti) (B) below), 
it was sent by registered mail, or by certified mail for which an official post office 
stamp (postmark) on the original Receipt for Certified Mail has been obtained ; 


and 
(iii) it is determined that either: 
* * 7 


(B) The bid, if submitted by ‘mail (or by telegram when authorized), was 
received at the Government installation in sufficient time to be received at the 
office designated in the invitation by the time set for opening and, except for 
delay due to mishandling on the part of the Government at the installation, 
would have been received on time at the office designated. [Italics supplied.] 


Thus, under ASPR 2-303.2(iii) (B), late mailed bids may be con- 
sidered for award in the circumstance described (mishandling by the 
Government at the installation) without regard to whether the late 
bid was sent by certified, registered, or ordinary mail. 

The contracting officer reports that under normal circumstances the 
Sierra and Gentex bids, which were time stamped in the post mail 
room at 8:45 a.m. and 9:45 a.m., respectively, on December 20, 1962, 
should have reached the 10:30 a.m. bid opening on time. He also re- 
ports that under normal circumstances the other two late bids (the 


bids of General Tire & Rubber and Mine Safety Appliance) should 
have been received on time. We assume that in the case of Sierra 
and Gentex the contracting officer means “under normal circum- 
stances” at the installation, whereas in the case of General Tire and 
Mine Safety he means “under normal circumstances” in the postal 


mail. 


Your departmental report expresses the view that there was no mis- 
handling of the Sierra bid on the part of the Government, within the 
meaning of ASPR 2-303.2. This view is presented on the basis that 
although considerable time elapsed between the arrival of the bids 


at the Administrative Services Mail Branch and their delivery to the 
proper building and office, this was apparently due to the large amount 
of mail which had to be sorted, and that there is no indication that this 
is not a circumstance normally encountered in the distribution of mail 


at the installation. 


However, we conclude from the facts reported that there is ample 
support for the contracting officer’s finding that there was mishandling 
by the Government within the meaning of ASPR 2-303.2. The Sierra 
and Gentex bids apparently arrived on post with the 5:20 a.m. mail. 


delivery on December 20, 1962. As reported, mail leaves the Adminis- 
trative Services Mail Branch at 0810, 0900, 10:00 and 11:00 a.m. daily. 


The mail arrives at the Procurement Building, in Room E-213, ap- 
proximately five minutes later. It then leaves Room E-213 at 0909 
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and 11:08 a.m., and is normally received in the bid room 10 or 15 min- 
utes later. It would appear therefore, that at least the Gentex bid, 
which was time stamped in Administrative Services at 0845, should 
normally have made the 0900 delivery to Room E-213, and the 0909 de- 
livery from Room E-213 to the bid room before 10:30 a.m. The bid 
opening time was originally set at 11:30 a.m., December 14, but was 
changed to 10:30 a.m., December 20. We suppose that the contracting 
office anticipated receiving the early morning mail in time for the 
10:30 a.m. bid opening, and judging from the contracting officer’s 
statements, the early morning mail normally would have been received 
in time for the bid opening. From this we draw the conclusion that 
abnormal delay occurred in the distribution of mail at the installation 
on the morning of December 20. We think that this constitutes an 
instance of delay by the Government within the meaning of ASPR 
2-303.2(iii)(B). In fact, if bids invited to be sent by mail are to be 
required to be at a particular room or office by the time set for open- 
ing, although deliveries of mail by postal employees must be made at 
a different point, we feel that the Government owes to all prospective 
bidders a duty to establish procedures calculated to insure that the 
physical transmission of bids from the one place to the other will not 
be unreasonably delayed. We can conceive of no adequate justifica- 
tion for a procedure under which bids delivered by the post office at 
a Government installation at 5:20 a.m. are not received at the desig- 
nated bid opening room by 10:30 a.m., when the actual time required 
to go from one place to the other appears to be no more than 15 or 20 
minutes. Nor do we feel that procedures for handling bids should 
provide different degrees of expedition depending on the type of 
mail involved, as apparently was the case here. 

Since we conclude that the late receipt at the bid room of the 
Sierra and Gentex bids was occasioned solely by mishandling by the 
Government after receipt at the installation, we must consider 
whether their consideration is precluded because they were not sent 
by registered or certified mail. 

We take note of the fact that the current regulations on the sub- 
ject of late bids, both ASPR 2-303 and FPR 1-2.303, which are 
substantially identical, were promulgated following lengthy consid- 
eration by cognizant officials of the Department of Defense and of the 
General Services Administration, during which their views and 
actions were coordinated by joint discussions, some of which were 
participated in also by representatives of this Office and of the Post 
Office Department, with the objective of establishing uniform rules 
which should be the same for both military and civilian agencies. 
In this context, we have considerable difficulty in accepting the view 
that the language prescribed by ASPR 2-201 (a) (xxv), promulgated 


es 
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by the same revision as contained section 2-303.2, was deliberately 
designed and intended to state a different rule from that stated in the 
latter section. 

We are concerned also that the “restrictive” late bid clause (ASPR 
2-201(a)(xxv)), if read literally and without reference to ASPR 
2-303.2, is not in agreement with the counterpart FPR clause (FPR 
1-2.201(a) (23)) issued October 23, 1962, regarding the considera- 
tion of late mailed bids. Under the provisions of section 206(b) 
the Federal Property and: Administrative Services Act of 1949, as 
amended by subsection (K) of section 1 of Public Law 822, 82d 
Cong., 66 Stat. 593 (40 U.S.C. 487) each Federal agency is required 
to utilize such uniform standardized forms and procedures as are 
prescribed by the Administrator of General Services, except as the 
Administrator shall otherwise provide. Pursuant thereto the Gen- 
eral Services Administrator has provided under FPR 1-1.004, that 
the Federal Procurement Regulations are not mandatory on the De- 
partment of Defense “Hacept for standard government forms and 
clauses, Federal Specifications and Standards, and except as directed 
by the President, Congress, or other authority.” [Italics supplied.] 
In the analysis of the Federal Property and Administrative Services 
Act of 1949, as amended, prepared at the request of the Committee 
on Government Operations, United States Senate, by the General 
Services Administration, 85th Cong., 2d Sess., 1959, p. 47, it is stated 
that: 


The authority to standardize Government purchase and contract forms, pro- 

cedures, and specifications has been in effect and in use for many years and is 
demanded by industry to make its relations with Government easier. It is 
confusing and costly, for example, to have a contract with terms, forms, and 
conditions for a supply item with one agency differing in meaning and effect 
from one for the same kind of item with another agency. * * * 
It seems to us that an invitation clause governing the consideration 
of late bids is a standard clause which by law and regulation is pre- 
scribed for use by all Federal agencies, including the Department 
of Defense, by the Federal Procurement Regulations, and that the 
only permissible alternative to the use of Standard Forms 30 and 
33 (1957 Edition) and 22 (1961 Edition), including the late bid clauses 
incorporated therein, is to use the clause prescribed by FPR 
1-2.201 (a) (23), although use of that clause was not compulsory until 
January 2, 1963. 

There is also for consideration the fact that ASPR 2-303.2 is a 
policy provision, while section 2-201(a) (xxv) is merely a procedural 
implementation thereof. As a general matter, we believe that con- 
flicts between such provisions should be resolved in favor of the policy 
provision. 


722-809 O-64—35 
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We recognize that bidders normally compute their bids on the 
basis of the terms and conditions stated in an invitation, and will 
otherwise rely on these provisions, and that generally it is a serious 
matter to vary or disregard any of the stated terms and conditions 
of the solicitation after the bids have been opened. In this instance, 
however, we fail to see how any bidder would be prejudiced in any 
material sense by reading into the late bid clause of the invitation 
the exception contained in ASPR 2-303.2, or by applying that section 
to consideration of the bids. The purpose of the rules governing 
consideration of late bids is to insure for the Government the benefits 
of the maximum of legitimate competition, not to give one bidder a 
wholly unmerited advantage over another by over-technical applica- 
tion of the rules. 

Accordingly, we conclude that the late bids of Sierra Engineering 
Company and Gentex Corporation may be considered for award. 
On the other hand, we do not find that the bids of General Tire & 
Rubber and Mine Safety Appliance Co.,.may be considered. The 
bid of General Tire & Rubber was not sent by registered or certified 
mail, and its late receipt was due, apparently, to delay in the mails. 
In accordance with ASPR 2-303.2, that bid should not be considered. 
See B-150124, November 21, 1962, published at 42 Comp. Gen. 255. 
Also, while the bid of Mine Safety Appliance Co. was sent by certified 
mail, the contracting officer reports that the bidder has not furnished 
the original postmarked Receipt for Certified Mail as required by 
ASPR 2-303.6 to establish a delay in the mails. In the absence of 
such evidence that bid does not appear to be entitled to consideration. 


[ B-150691 J 
Bids—Withdrawal—After Opening 


Under a contract for orange juice awarded after denial of a bid withdrawal sub- 
mitted subsequent to bid opening on the basis of a price increase due to the partial 
freeze damage to the Florida citrus crop, which had occurred prior to bid open- 
ing, the contractor may not be relieved from the contract, the contracting officer 
properly refusing to allow him to withdraw his bid prior to the expiration of 
the acceptance period, and the contractor having knowledge of the freeze before 
bid opening had ample time to withdraw his bid prior to bid opening, as required 
by the invitation for bids, his bid remained effective during the time he knew or 
should have known of the freeze and he, therefore, in submitting a bid assumed 
the risks resulting from the freeze, and the attempted withdrawal of his bid 
after opening and prior to the expiration of the acceptance period was of no force 
or effect. 


To Edward Boker Foods, Inc., March 22, 1963: 


Reference is made to your letter dated January 23, 1963, and en- 
closures, requesting that you be relieved from the terms of a contract 
awarded your firm on January 17, 1963, under invitation for bids No. 
CC-Q-38-63 issued by the National Institutes of Health (NIH). 
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Specifically your request for relief concerns item 16 of the invitation 
which called for furnishing a quantity of orange juice frozen unsweet- 
ened concentrate 12/32-ounce cans upon which you bid $6.15 per case. 

In your letter of January 23 you state that on the nights of Decem- 
ber 12, 13 and 14, 1962, a catastrophic freeze destroyed a large percent- 
age of the citrus crop in Florida and that all concentrators withdrew 
offerings from the market. You also state that the concentrators re- 
entered the market and offered then, and are offering now, orange juice 
concentrate at a price substantially higher than that which you bid 
on the invitation. On January 3, 1963, you asked the purchasing 
department of NIH permission to withdraw your bid since at that 
time no award had been made. By telephone contact NIH requested 
certain further information and on January 10, 1963, you again re- 
quested permission from NIH to withdraw your bid. By letter dated 
January 17, 1963, NIH denied your request for withdrawal. This 
letter reads as follows: 

Your letters dated January 3 and 10, 1963 and photostatic copies of the packer’s 
price lists have been received and reviewed for consideration of your request for 
permission to withdraw your bid on Item 16, frozen orange juice listed on Invita- 
tion for Bids No. CC-Q-38-63, opening date December 20, 1962. 

Your request for withdrawal of Item 16 is denied as it is evidenced by the 
photostatic copy of the price list effective December 13 through December 23, 
1962 furnished by the packer, Pasco Packing Co., that you had ample notice and 
time to withdraw your bid prior to the official opening date. This price list 
showed a substantial increase in the cost of orange juice as a result of the 
extensive freeze damage to the Florida citrus crop. Also, the packer incorporated 
a statement to the effect that the price quoted was entirely interim, subject to 
change at any time, until the crop damage could be evaluated. 

In view of the aforementioned circumstances, award of Item 16 for one hun- 
dred and seventy (170) cases of orange juice @ $6.15 per case will be made to 
Edward Boker Frosted Foods, Inc. This action, however, does not preclude 
your referral of this matter to the Comptroller General for further review. 

You state that to fulfill the contract would result in a substantial 
loss and your request for relief is made on the basis of this fact and, 
also, upon the basis of excuse due to an act of God over which you had 
no control. 

We have been advised informally by NIH that the subject invita- 
tion for bids contained standard form 33. Paragraph 4 of this form 
provides as follows: 

4. LATE BIDS.—Bids and modifications or withdrawals thereof received after 
the time set for opening will not be considered, unless they are received before 
the award is made, and it is determined by the Government that failure to arrive 


on time was due solely to delay in the mails for which the bidder was not 
responsible. 


See, also, section 1-2.304 (a) and (b) of the Federal Procurement Reg- 
ulations (FPR). Subsection (a) of that section provides, among other 
things, that bids may be modified or withdrawn by written or tele- 
graphic notice received in the office designated in the invitation 
for bids not later than the exact time set for opening of bids. Sub- 
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section (b) of FPR sec. 1-2.304 provides that a bid may be withdrawn 
in person by a bidder or his authorized representative, provided his 
identity is made known and he signs a receipt for the bid, but only if 
the withdrawal is prior to the exact time set for opening of bids. 

It has been held with respect to the right of a bidder to withdraw 
his bid submitted in response to a Government invitation for bids that 
where there is no mistake, unreasonable delay, or the like, there can 
be no injustice in holding the bidder to the conditions of the invitation 
for bids. Refining Associates, Inc. v. United States, 109 F. Supp. 259, 
124 Ct. Cl. 115. See, also, W. A. Scott v. United States, 44 Ct. Cl. 524. 
In the instant case the subject invitation provided that withdrawals 
of bids received after the time set for opening would not be considered. 
Furthermore, we have been advised informally that your bid speci- 
fied an acceptance period of 60 days. It must be concluded, therefore, 
that the contracting officer’s action in refusing to allow you to with- 
draw your bid prior to the expiration of the acceptance period specified 
was proper and your attempt to revoke your bid prior to acceptance 
was ineffective. 

There is yet another reason why we must conclude that the award 
of the contract to you was proper. Bids were opened on December 20, 
1962, while the freeze which destroyed a portion of the citrus crop in 
Florida occurred on the nights of December 12, 13 and 14, 1962. It 
thus appears that you had ample time to withdraw your bid prior to 
bid opening. In view of this fact it must be concluded that you in- 
tended that your bid remain effective during the time when you knew, 
or should have known, of the freeze. See the Refining Associates case 
cited above. In that case the plaintiff submitted a bid to furnish 
certain specified items of oil lubricants. The invitation contained a 
notice with respect to late withdrawals of bids similar to that in the 
instant case. Bids were opened on October 15, 1948. On October 21, 
1948, the plaintiff attempted to withdraw its bid due to inability to 
furnish the oil lubricants because of circumstances beyond its control. 
These “circumstances” were later explained by the plaintiff to be 
a strike of longshoremen and refining employees on the Pacific coast 
where plaintiff was located. However, the court noted that the long- 
shoremen’s strike started on August 25, 1948, and lasted until Decem- 
ber 8, 1948, while the refining employees’ strike began September 1, 
1948, and continued until December 3, 1948. The Government denied 
plaintiff’s request to withdraw its bid and accepted its bid as sub- 
mitted. In denying plaintiff's claim for monies withheld by the 
Government as compensation for excess costs incurred when plain- 
tiff refused to carry out its contract, the Court of Claims stated that: 

* * * There is no evidence that the strikes in any way affected plaintiff's 


ability to perform. These strikes had been in progress at least a month when 
plaintiff submitted its bid. In spite of this fact, plaintiff selected as his port 
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of choice Los Angeles or San Francisco, where the strikes were going on. 
Plaintiff knew, or should have known, of the strikes at the time the bid was 
submitted. In the absence of evidence, plaintiff’s contention that its revoca- 
tion was due to the strikes is unjustified. 

In view of the facts in this case it must be concluded that in sub- 
mitting your bid you assumed any and all risks resulting from the 
freeze, and the attempted withdrawal of your bid after opening and 
prior to the expiration of the 60-day acceptance period specified in 
the invitation was of no force or effect. Accordingly, your request for 
relief from the contract is denied. 


[ B-150792 ] 


Taxes—State—Business Privilege—Government Liability 


The constitutionality of the Illinois Retailers’ Occupation Tax becoming effective 
as to the Federal Government on August 1, 1961, when the tax was held applicable 
to the State of Illinois, the tax—not a sales tax but a personal tax on both 
domestic and foreign contractors for the privilege of doing business in Illinois—is 
applicable to Government orders after August 1, 1961, whether filled from 
sources within Illinois or shipped into Illinois from another State and, there- 
fore, agencies may reimburse contractors, except for the submission of doubtful 
claims to the Claims Division of the General Accounting Office, under contracts 
that included the tax clause, where the tax was provided for in the contract as 
a separate item, or it can be established that the bid price did not include the 
tax because of doubt as to its validity, but payment is not authorized where taxes 
are concealed in the bid price, or there is no expectation of reimbursement, and 
for the purpose of evaluating future procurements, the inclusion of the stand- 
ard tax clause in the bid invitation and the tax in the bid price will suffice. 

To the Public Printer, United States Government Printing Office, 


March 22, 1963: 


By letter dated February 7, 1963, with enclosures, you requested our 
decision on certain questions pertaining to the applicability of the 
Illinois Retailers’ Occupation Tax Act of June 28, 1933, as amended, 
Ch. 120 § 440 ff., Smith-Hurd Ann. Stats., on current orders from con- 
tractors and on other orders to which the tax would apply dating back 
to August 1, 1961. 

The enclosures show that one of your contractors (Business Supplies 
Corporation of America) which did not include the tax in its present 
contract nor in its prior contracts back to August 1, 1961, has received 
notice from the Department of Revenue that all retailers with occupa- 
tion tax liability are required to file amended returns back to August 
1, 1961, and to remit the tax due as shown by such amended return. 
You state that your Office has always incorporated into your Contract 
Terms and Conditions the standard tax clause as used by General Serv- 
ices Administration but that from the information available you have 
been unable to determine the constitutionality of the tax. 

The act, by its terms, imposes the tax “upon persons engaged in the 
business of selling tangible personal property at retaii in the State 
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of Illinois.” With certain exceptions, the tax falls on all who come 
within the classification, that is, those who sell at retail to the State 
of Illinois and its subdivisions and those who sell to the Federal Gov- 
ernment or private citizens or corporations. The statute as amended 
by section 1 of the act of July 13, Laws 1953, p. 1310, exempted from 
its application retailers selling to “the State of Illinois, any county, 
political subdivision or municipality thereof, or to any instrumentality 
or institution of any of the governmental units aforesaid,” as well as 
retailers who sold to certain nongovernmental units such as charities, 
schools and churches. No such exemption was granted to retailers sell- 
ing to the Federal Government. 

The preliminary history concerning court action relating to the 
constitutionality of the statute is set out in 41 Comp. Gen. 395. Asa 
result of further developments in the matter a three-judge Federal 
District Court in United States and Olin Mathieson Chemical Corp. v. 
Department of Revenue of the State of Illinois, 202 F. Supp. 757, held 
that the tax, as applied to sales to the United States, was unconstitu- 
tional from August 1953 to August 1, 1961, during which period the 
tax as applied to sales to the State of Illinois were exempt from the tax, 
while no such exemption was applicable to sales to the Federal Gov- 
ernment. The court held, however, that the tax became applicable to 
sales to the Federal Government beginning with the repeal of the 
State exemption effective as of August 1, 1961. Since September 
1960, the State has been judicially restrained from collecting the tax 
from Government contractors. These restraints, however, were termi- 
nated as to the period commencing August 1, 1961, when the United 
States Supreme Court on October 15, 1962, affirmed without opinion 
the judgment of the District Court. 

In order to advise your contractors as to the validity of the tax and 
as to whether they may expect reimbursement of the taxes now de- 
manded by the Department of Revenue you request answers to the 
following questions: 

1. Is the State of Illinois Retailers’ Occupation Sales Tax applicable to orders 
issued by the Federal Government? 

2. If the answer to question 1 is in the affirmative, would the tax be applicable 
to only those orders manufactured and shipped to an Agency within the State 
of Illinois? 

3. If the tax is payable by the Federal Government, does the tax clause in 
our contracts authorize payment by the Government when: 

a. The tax is concealed in the contractor’s bid price? 

b. The tax is separately stated in the contractor’s bid as payable by 
the U.S. Government? 

c. The contractor has not indicated in his bid whether or not the 
tax is included in his bid price or whether he expects to be re- 
imbursed for the tax by the U.S. Government? 

4. If this tax is to be considered in determining the lowest bidders on future 
advertisements, will the bidders be required to include a provision in their bids 


that such tax will be billed to the Government in order that they may receive 
reimbursement for the tax? 
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%. If the tax is valid and the amount of such tax is required to be paid by the 
various Government Agencies, will the Agencies have the authority to reimburse 
the contractors for past taxes without sending the bills to the Claims Division 
of your Office for consideration and settlement as claims? 

Under the decision above referred to the answer to your first ques- 
tion is clearly in the affirmative, as to sales consummated after August 
1, 1961. 

As to question 2, the incidence of the tax is not on manufacturing 
but “upon persons engaged in the business of selling personal property 
at retail” in Illinois. It is not a tax on sales but a personal tax on 
the privilege of doing business within the State measured by the 
gross receipts from sales of tangible personal property for delivery 
within the State. 17 Comp. Gen. 863; Peoples Drug Shop, Ine. v. 
Moysey, 384 Ill. 283, 51 N.E. 2d 144; Department of Revenue v. Jen- 
nison Wright Corp., 393 Ill. 401, 66 N.E. 2d 395, 401. The tax does 
not accrue by reason of the consummation of a retail sale, but is based 
on the receipts therefrom in the hands of the vendor. Reif v. Barrett, 
335 Ill. 104, 188 N.E. 889. As to the applicability of the tax on for- 
eign corporations doing business within the State the Supreme Court 
of the United States in considering the constitutionality of the statute 
as applied to foreign corporations sustained the validity of the tax 
on all sales to Illinois customers from the head office in another State 
except on orders sent directly by the customers to the head office and 
shipped directly to the customers from the head office. Norton Com- 
pany v. Department of Revenue of Lilinois, 340 U.S. 534, In reaching 
that conclusion the Court stated— 

But when, as here, the corporation has gone into the State to do local business 
by State permission and has submitted itself to the taxing power of the State, 
it can avoid taxation on some Illinois sales only by showing that particular 
transactions are disassociated from the local business and interstate in nature. 


The general rule, applicable here, is that a taxpayer claiming immunity from 
a tax has the burden of establishing his exemption. 


The only items that are so clearly interstate in character that the State 
could not reasonably attribute their proceeds to local business are orders sent 
directly to Worcester [Massachusetts] by the customer and shipped directly to 
the customer from Worcester. Income from those we think was not subject 
to this tax. 


Your third question is understood to be directed to the rights of 
contractors to reimbursement for the amount of taxes to which they 
are properly subject on account of sales to the Government, in the 
three situations stated. Obviously, if the tax was in fact included 
in the contract price (as it would normally be required to be under 
the provisions of the standard tax clause) no additional payment could 
be required or justified, and the answers to sections a and ¢ of your 
question would appear to be in the negative. However, if at the time 
of bidding it was considered, by reason of judicial decisions then in 
effect, that the tax was not applicable, the contractors might be 








520 DECISIONS OF THE COMPTROLLER GENERAL [42 


entitled to reimbursement for taxes subsequently determined to be 
applicable if they could satisfactorily establish that the price bid was in 
fact exclusive of the tax by reason of reliance upon such decisions. 
If payment or reimbursement of the tax was expressly provided for 
in the contract as a separate item, not otherwise included in the con- 
tract price, as in section b of your question, that provision would 
control, and the amount lawfully payable by the contractor would 
be properly reimbursable. 

In answer to question 4, if there is incorporated in the bid invitation 
the standard tax clause the rights of the parties will be governed 
thereby, the bid price will include the tax, and no other reference 
thereto will be required. 

In answer to question 5 it may be stated that where contracts 
entered into prior to November 9, 1962, contained the standard tax 
clause and it can be satisfactorily established that the tax was not 
included in the contract price because of a justifiable assumption or 
understanding of the invalidity of the tax there will be no objection 
to agencies reimbursing the contractors for such taxes which became 
due and payable after August 1, 1961. Doubtful claims may be sub- 
mitted to the Claims Division of our Office for settlement. 4 GAO 
1030.10. 

For your information it may be stated that the Department of 
Justice, with a view to setting off taxes improperly collected against 
demands of the State for taxes accruing since August 1, 1961, has 
recommended to the Department of Defense and other Government 
agencies that vendors (contractors) making intrastate sales in Illinois 
to any of their branches be advised to resume inclusion of proceeds 
of such sales in their returns under the Retailers Occupation Tax Act 
beginning with the returns due November 30, 1962, for the month of 
October 1962. The Department of Justice also suggested that the 
vendors (contractors) be instructed, pending further advice to with- 
hold payment of such taxes for the period August 1, 1961, to Septem- 
ber 30, 1962, despite the dissolution of the temporary restraining 
order, but that such vendors should immediately advise the Depart- 
ments and agencies of the aggregate amount of unpaid taxes which 
have accrued for that period, so that the Departments and agencies 
may pass such figures on to the Department of Justice as soon as 
received by the purchasing Departments and agencies. There is en- 
closed for your information a copy of a circular notice sent by General 
Services Administration to contractors with it, and it is suggested 
that you may wish to give similar advice to such of your contractors 
as may be involved. 
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In the light of the foregoing, before acting on any claims by vendors 
for the period August 1, 1961, to September 30, 1962, it would appear 
desirable that you contact the Department of Justice. 

The enclosures with your letter are returned. 


[ B-150673 J 


Classification—Reclassification—Administrative Action—Author- 
ity 

An agency reclassification of a position to grade GS-5 after certification of 
the position as grade GS-4 by the Civil Service Commission and the demotion 
of the incumbents with retention rights pursuant to 5 U.S.C. 1107 was not within 
the scope of the agency’s authority under section 502 of the Classification 
Act of 1949, 5 U.S.C, 1107, to classify positions originally, or to reclassify such 
positions, and the agency lacking authority to reclassify positions classified by 
the Commission, the action taken was without legal effect to deprive the em- 
ployees of their statutory right to retained salary and they should be restored 
to the saved pay status, and the employees promoted to the GS-5 grade on the 
basis of the administrative reclassification action, although required to be down- 
graded to GS-4, may be prospectively restored to the steps of the grade they 
would have attained without regard to the erroneous promotion. 


To the Secretary of the Army, March 26, 1963: 


This refers to letter of March 8, 1963, from the Acting Director 
of Civilian Personnel, regarding the proposed downgrading actions of 
Mr. Frank J, Kane and Mrs. Grace K. Dibbins, employees of the 
Springfield Armory which were to have been effective February 17, 
1963. 

In letter of February 19, 1963, the Director of Civilian Personnel 
said that the Boston Regional Office of the United States Civil Serv- 
ice Commission granted permission to the Springfield Armory to 
postpone for 30 days the proposed downgrading actions for the 
above-named two employees and for two other employees whose 
positions are directly involved. 

The information available shows that Mr. Kane and Mrs. Dibbins 
were in grade GS-5 for some years before the Civil Service Commis- 
sion audited their positions and certified them as grade GS-4. The 
changes to the lower grade were effected December 10, 1961. They 
evidently were entitled to salary retention under 5 U.S.C. 1107, and 
their compensation was not reduced. Mr. Kane appealed the down- 
grading action to the Commission. While the appeal was pending, 
the positions of Mr. Kane and Mrs. Dibbins were reclassified by the 
Springfield Armory to grade GS-5, effective April 1, 1962. Upon a 
further audit of the positions as newly described and classified, the 
Civil Service Commission determined that there had been no signifi- 
cant changes in the manner in which the positions functioned and 
no basic change in the kind and nature of the work performed, and 
again directed the positions be classified in grade GS-4. 
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The Acting Director of Civilian Personnel says that if a determina- 
tion is made that the promotion actions of April 1, 1962, involving Mr. 
Kane and Mrs. Dibbins are without legal basis, the promotions to 
grade GS-5 on April 1, 1962, of Mrs, Starzyk and Miss Hammond 


were likewise illegal because all four named employees are encum- 


bered on the same job description. 

Section 502 of Classification Act of 1949, 5 U.S.C. 1102, the author- 
ity under which agencies classify their own positions, provides as 
follows: 

(a) Except as otherwise provided in this subchapter, each department shall 
place each position under its jurisdiction and to which this chapter applies in 
its appropriate class and grade in conformance with standards published by 
the Commission or, if no published standards directly apply, consistently with 
published standards. A department may, whenever the facts warrant, change 
any position which it has placed in a class or grade under this subsection from 
such class or grade to another class or grade. Such actions of the departments 
shall be the basis for the payment of compensation and for personnel trans- 
actions until changed by certificate of the Commission. 

(b) The Commission shall, from time to time, review such number of positions 
in each department as will enable the Commission to determine whether such 
department is placing positions in classes and grades in conformance with or 
consistently with published standards. 


Under the above-quoted section, a department is authorized to 
classify a position originally or to reclassify a position which it has 
previously classified. We would note, however, that the Federal Per- 
sonnel Manual, P2-10.02, provides that “Employing agencies are re- 
sponsible for assuring that a classification certified by the Commission 
is not changed unless the job content changes significantly.” 

The facts concerning the cases of Mrs. Dibbins and Mr. Kane were 
presented to the Civil Service Commission, and the chairman of that 
organization has expressed the following view concerning those 
actions: 


This provision (referring to section 502) gives the agency authority only 
to classify a position originally or to reclassify a position which it has itself 
classified. The agency does not have authority to reclassify a position which 
the Commission has classified. 

On the facts of record, the agency did attempt to reclassify in GS-5 the same 
position which the Commission had certified at GS-4. In our opinion that 
action should not be given the effect of terminating the retained. rate which the 
employee began to receive upon the reclassification December 10, 1961. 


Regarding the purported reclassification of the positions of Mrs. 
Dibbins and Mr. Kane on April 1, 1962, based upon an administrative 
determination that there was a significant change in the duties and 
responsibilities of the position—later determined by the Commission 
to be the same position—we concur with the opinion of the Commission 
that the administrative action was without legal effect to deprive these 
employees of their statutory right to retained salary. Therefore, they 
should be restored to the saved pay status. 

We understand that Mrs. Starzyk and Miss Hammond had no 
salary retention rights but also were promoted to grade GS-5 on 
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April 1, 1962, after the position, certified as grade GS-4 by the Civil 
Service Commission, was rewritten and administratively reclassified 
as grade GS-5. The agency action, as indicated above, was based 
upon its determination that a “new position” resulted from the ad- 


ministratively revised position description. While, in our opinion, the 


agency had authority to classify a “new position,” the Commission 
held that the agency’s classification action was erroneous since the re- 
classified position was “the same position” which the Commission had 
reclassified to the GS-4, effective December 10, 1961. Therefore, the 
downgrading of Mrs. Starzyk and Miss Hammond to GS-4 is re- 
quired. In the circumstances presented, however, we will not object 
to such action being on a prospective basis with the employees being 
restored to the steps of the grade they would have attained without 
regard to the erroneous promotion to grade GS-5 on April 1, 1962. 


[B-150713] 


Contracts—Specifications—Changes, Revisions, Etc.—Superseded 
Specification Use 


The use in an invitation for bids of a Military Specification that had been super- 
seded by a Federal Specification which did not come to the attention of the con- 
tracting officer until after the invitation for bids had been advertised does not 
require all bids received to be discarded and the procurement readvertised, not- 
withstanding the obligation under paragraph 1-1202 of the Armed Services Pro- 
curement Regulation to use applicable specifications, no significant difference 
existing between the products described in the Military and Federal Specifica- 
tions, there is no compelling reason to cancel the invitation, cancellation after 
bid opening, pursuant to paragraph 2-404.1(b) (ii) on the ground of specifica- 
tion revision, being properly limited to an award under the original specification 
which would not serve the Government’s actual needs, and even though the bet- 
ter procedure would have been to amend the invitation to substitute the Federal 
Specifications, readvertising the procurement would be more prejudicial to the 
bidders and the competitive bidding system than an award under an irregular 
specification. 


To the Secretary of the Army, March 26, 1963: 


This refers to a protest by the Wayne Manufacturing Company, 
against the award of a contract under Invitation for Bids No. 
ENG-11-184-63-C-104JD, which matter was the subject of a report 
dated January 28, 1963, from your Department to this Office. 

The invitation was issued on October 4, 1962, based on a Military 
Interdepartmental Purchase Request (MIPR 249-3-6027 (AE) 12, 
dated 23 August 1962) for 16 road sweepers for the United States 
Naval Construction Battalion Center, Port Hueneme, California. 
The item was described in the invitation as follows: 

Sweeper, rotary, self-propelled, gasoline engine driven, 3 cubic yard hopper 
capacity, with one gutter broom, with water spray system, conforming to Military 
Specification MIL-S-15619D dated 24 November 1958 with amendment 1 dated 


4 March 1960 and the herein set forth modifications to this specification. 
(FSC-C3825) [Italics supplied.] 
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It is reported that on October 9, 1962, 5 days after the invitation 
was issued, representatives of the Wayne Manufacturing Company 
advised the contracting office that Military Specification MIL-S- 
15619D which formed a part of the specifications had been superseded 
by Federal Specification OO-S-875A. The contracting officer reports 
that at first he was not able to verify this information. But on or 
about October 22, 1962, his office did receive the initial distribution of 
Notice I to MIL-S-15619D, dated July 18, 1962, which states as 
follows: 


Specification MIL-S-15619D, with Amendment 1 dated 4 March 1960, is hereby 
canceled. Future procurement of rotary self-propelled street sweepers should be 
made under Federal Specification OO-S-875, Sweeper, Rotary, Self-Propelled 


(Street Type). 

The contracting officer reports that he then informed the Requisitioner 
of Notice I to MIL-S-15619D, and that the Requisitioner advised him 
that the requirement should be processed as written, i.e., in conformity 
with MIL-S-15619D with Amendment I and the modifications cited 
in the Requisition. (These modifications were contained in the 
invitation.) 

The bid opening was held, as scheduled, on November 5, 1962, under 
the original specifications, and bids were received from Wayne Manu- 
facturing Company, Elgin Sweeper Company, and the Conveyor 
Company. Elgin Sweeper was evaluated as the low bidder and Wayne 
Manufacturing as the second low bidder. 

Wayne protests against an award under this invitation on the basis 
that it was advertised illegally due to the use of the superseded speci- 
fication. Your Department reports that there are no significant dif- 
ferences between the product described in the superseded Military 
Specification, as modified by the invitation, and the product described 
in the Federal Specification. It reports that both these specifications 
describe commercial products and were coordinated with industry 
prior to publication. It is pointed out also that Wayne has supplied 
sweepers conforming to the Military Specification in the past and it 
offered to meet the requirements of this invitation. 

Armed Services Procurement Regulation (ASPR) 1-1202 provides 
that except in the case of certain types of purchases, as listed under 
ASPR 1-1202(B), applicable Federal Specifications are mandatory 
for use, unless determined by the Department of Defense to be inap- 
plicable for use. (See also APP 1-1202(A) and NPD 1-1250, 1251.) 
This Office has recognized that the contracting officer is bound under 
ASPR 1-1202 to use the applicable specification, 41 Comp. Gen. 76, 
80; B-145477, May 25, 1961. 

It appears that the superseded specification was used only because 
initial distribution of the canceling notice had not been accomplished 
at the time when the Purchase Request was prepared (August 23, 
1962) and the invitation was issued (October 4, 1962). Wayne indi- 
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cates that there are pertinent differences between the superseded 
Military Specification and the Federal Specification, but has failed to 
point out any significant differences between the Military Specifica- 
tion as modified and the Federal Specification which resulted in any 
prejudice to its bid. 

ASPR 2-208 states as follows: 


* * * Cancellation of an invitation for bids usually involves the loss of time, 
effort, and money, spent by Government and bidders in carrying the procure- 
ment process up to the point of-cancellation. Invitations for bids should not be 
canceled unless cancellation is clearly in the public interest, such as where there 
is no longer a requirement for the supplies or services or where amendments to 
the invitation would be of such magnitude that a new invitation is desirable. * * * 


While ASPR 2-404.1(b) (ii) cites as a possible reason for canceling 
an invitation after bid opening the fact that the specifications have 
been revised, it would appear that cancellation on that ground should 
properly be limited to instances in which award under the original 
specifications would not serve the Government’s actual needs. In 
any event, the governing policy stated by the regulation is that an 
invitation should not be canceled after the bid opening unless there 
is a “compelling reason” to do so. ASPR 2-404.1(a). 

While we are inclined to think that the better procedure would have 
been to substitute the Federal Specification in place of the superseded 
specification by appropriate amendment to the invitation, we feel that 
readvertising the procurement after the bids have been exposed would 
be far more prejudicial to the bidders and the competitive bidding 


system than an award on an irregular specification. So long as the 
Government’s needs are adequately met we will not object to award 
under this invitation. 

A copy of this letter is being forwarded to the Secretary of the 


Navy. 


[ B-140372 J 


Pay—Retired—Fleet Reservists—Application of Act of July 24, 
1956 


The court having held in Steimer v. United States, Ct. Cl. No. 111-61, decided 
November 7, 1962, that former members of the Navy or Marine Corps discharged 
prior to August 10, 1946, are eligible for appointment in the Fleet Reserve or 
Fleet Marine Corps Reserve, pursuant to the act of July 24, 1956, notwithstand- 
ing the required 20 years or more of active duty was completed as an officer, 
followed by resignation as an officer rather than discharge as an enlisted man, 
the plaintiff whose 20 years of active service was completed while serving as an 
officer and whose resignation as an officer may now be considered a discharge 
for the purposes of the 1956 act, having been properly appointed to the Fleet 
Marine Reserve Corps may recover retired pay based on the grade of master 
sergeant from December 1, 1958, the date he was transferred to the retired list, 
to March 4, 1959, and from March 5, 1959, through date of judgment, based on 
the grade of captain, to which grade he was advanced on March 5, 1959, under 
10 U.S.C. 6151, and the judgment having become final and the issues res judicata 
the officer may be paid retired pay beginning November 8, 1962, based on the 
grade of captain and computed in accordance with B—130465, dated April 2, 
1957. 39 Comp. Gen. 324, overruled. 
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To Major John A. Rapp, United States Marine Corps, March 27, 
1963: 


By first indorsement of February 1, 1963, the Commandant of the 
Marine Corps forwarded here your letter of January 23, 1963, CDH/jr., 
requesting that a decision be rendered as to whether retired pay 
based on the grade of captain and computed in accordance with deci- 
sion of April 2, 1957, B-130465, is payable to William A. Steimer after 
the date of the judgment of the Court of Claims in his case (William A. 
Steimer v. United States, Ct. Cl. No. 111-61, decided November 7, 
1962). The request for decision has been assigned No. DO-MC-692 
by the Department of Defense Military Pay and Allowance Committee. 

The act of July 24, 1956, Ch. 683, 70 Stat. 626, 10 U.S.C. 6330 note, 
provides— 


That upon application by any former member of the Navy or Marine Corps— 

(1) who was discharged prior to August 10, 1946, under honorable conditions, 
and 

(2) who, at the time of his discharge, had at least twenty years’ active Fed- 
eral service, the Secretary of the Navy shall appoint such former member in 
the Fleet Reserve or Fleet Marine Corps Reserve, as may be appropriate, in the 
rank held by him at the time of such discharge. 

Sec. 2. Each person appointed to the Fleet Reserve or Fleet Marine Corps Re- 
serve under the first section of this Act shall be transferred to the appropriate 
retired list (1) on the first day of the first calendar month beginning after such 
appointment, if his last discharge occurred ten or more years prior to the date 
of such appointment, and (2) in the case of individuals appointed under such 
section before the expiration of ten years from their last discharge, on the first 
day of the first calendar month, beginning after the expiration of ten years from 
the date of such discharge. 

See. 3. Each former member transferred to a retired list under clauses (1) 
and (2) of section 2 shall receive retired pay at the annual rate of 2% per 
centum of the annual base and longevity pay he was receiving at the time of his 
last discharge, multiplied by the number of his years of active Federal service at 
such time (not to exceed thirty), and adjusted to reflect the percentage increases 
made since such discharge in the retired pay of persons retired from the Armed 
Forces prior to October 12, 1949. 

Sec. 4. For the purposes of this Act, all active service in the Army of the 
United States, the Navy, the Marine Corps, the Coast Guard, or any component 
thereof, shall be deemed to be active Federal service. 

Sec. 5. No pay shall accrue to the benefit of any person appointed under the 
provisions of this Act prior to the date such person is actually appointed under 
the provisions of this Act and in no event prior to the first day of the first month 
following enactment of this Act. : 


The records show that William A. Steimer enlisted in the Marine 
Corps on March 7, 1924, and that on August 11, 1943, while holding 
permanent enlisted status but serving under a temporary appointment 
in the grade of first lieutenant, he accepted a permanent appointment 
as a warrant officer (pay clerk). He was not formally discharged 
from his enlisted status at the time he accepted such permanent ap- 
pointment, but on March 20, 1944, the Commandant of the Marine 
Corps directed Steimer’s commanding officer to discharge him honor- 
ably as of the date prior to his acceptance of the permanent appoint- 
ment. He was so “discharged” on April 15, 1944. He was temporarily 
appointed to the grade of captain in the Marine Corps on August 1, 
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1944, and he served on active duty as a captain until June 20, 1945, 
the effective date of his resignation under honorable conditions. 
At that time he had completed 21 years, 3 months and 5 days of active 
Federal service, all of which had been performed as a member of the 
Regular Marine Corps. 

On October 10, 1958, he applied for appointment to the Fleet Marine 
Corps Reserve and retirement under the act of July 24, 1956. On 
December 23, 1958, the Assistant Secretary of the Navy appointed 
him to the Fleet Marine Corps Reserve in the grade of master ser- 
geant as of November 30, 1958, and effective December 1, 1958, placed 
him on the retired list of enlisted men of the Marine Corps. On 
March 5, 1959, he was advanced, under the provisions of 10 U.S.C. 6151, 
to the grade of captain, “effective 1 December 1958,” the highest grade 
in which he served satisfactorily as determined by the Secretary of the 
Navy. 

In our decision of October 29, 1959, B-140372, 839 Comp. Gen. 324, 
328, in this case, we stated that while the term “former member” of 
the Navy or Marine Corps, as used in the act of July 24, 1956, could 
be literally construed to include either officer or enlisted man, it 
seemed to us that the use of the term “discharge” throughout the act, 
coupled with its legislative history, contemplated that the former 
member have an enlisted status “at the time of his discharge” and 
that he have at that time “at least twenty years’ active Federal Serv- 
ice.” We also stated there that it was our view that a resignation ofa 
commission by an officer is not a “discharge” within the meaning of 
the 1956 act for the purposes of appointing such a member to the Fleet 
Reserve or the Fleet Marine Corps Reserve. 

Since we considered that Steimer’s permanent enlisted status ter- 
minated on August 11, 1943, the date of his acceptance of his perma- 
nent appointment as warrant officer, at which time he had not com- 
pleted 20 years of active Federal service, we concluded that his case 
did not fall within the purview of the act of July 24, 1956, for the 
purposes of appointing him to the Fleet Marine Corps Reserve and 
subsequent transfer to the retired list. Subsequently, on May 4, 1960, 
the Secretary of the Navy revoked Steimer’s appointment to the Fleet 
Marine Corps Reserve, his transfer to the retired list, and his advance- 
ment to the grade of captain. 

The Court of Claims decided on November 7, 1962, in Steimer’s case 
that those former members of the Navy and the Marine Corps who 
have had successive tours of active duty, totaling 20 years or more, 
and who are otherwise qualified, are entitled to receive the benefits of 
the act of July 24, 1956, and that although the plaintiff had not 
completed 20 years of active service at the time of his discharge as 
an enlisted man, he was not precluded from receiving the benefits of 
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that act, because, while serving as an officer in a subsequent tour of 
active duty, he did complete over 20 years of active service. The 
court concluded that the plaintiff’s resignation as a commissioned 
officer, effective June 20, 1945, was to be considered a discharge under 
the terms of the 1956 act, and in effect held that his appointment to 
the Fleet Marine Corps Reserve and his transfer to the retired list 
were within the scope of that act and that his subsequent advancement 
to the grade of captain was proper, thus entitling him to recover 
retired pay based on the grade of master sergeant for the period from 
December 1, 1958, to March 4, 1959, and retired pay based on the 
grade of captain for the period from March 5, 1959, through the date 
of judgment (November 7, 1962). 

The judgment in favor of Steimer has become final and all of the 
points placed in issue in his case have, in effect, and for practical 
purposes, become res judicata. In view of that decision, it is our 
view that the Secretary’s action of May 4, 1960, may be considered as 
ineffective to revoke Steimer’s appointment to the Fleet Marine Corps 
Reserve, his transfer to the retired list, and his advancement to the 
grade of captain. Accordingly, you are authorized to pay him retired 
pay for the period beginning November 8, 1962, such pay to be based 
on the grade of captain and computed in accordance with our decision 
of April 2, 1957, B-130465. 


[ B-150689 J 


Housing—Loans—Maximum Limitation 


Loans for the construction of housing for the elderly under section 202 of the 
Housing Act of 1959, as amended, 12 U.S.C. 1701q, in amounts not to exceed 
“total development costs”, which is defined as the cost of housing construction, 
related facilities, land, and site improvements, may be used to purchase kitchen 
ranges and refrigerators, as well as clothes washing machines and dryers for 
project utility rooms used by all tenants, and the cost of the equipment treated 
as a project development cost, section 202 neither authorizing nor precluding 
the use of loan funds for the purchase of such equipment, and the equipment 
satisfying the safety, comfort, and convenience features intended for the elderly 
by Congress, and as the practice is to include such equipment in calculating the 
allowable amount of an instred mortgage loan, in the absence of a contrary 
Congressional intent, there is no reason to exclude the cost of the equipment— 
direct loan program items—from section 202 development costs. 


To the Administrator, Housing and Home Finance Agency, 
March 27, 1963: 

Your letter of January 23, 1963, requests a decision on certain 
questions which have arisen under section 202 of the Housing Act of 
1959, approved September 23, 1959, Public Law 86-372, 73 Stat. 654, 
667, as amended by section 201 of the Housing Act of 1961, approved 
June 30, 1961, Public Law 87-70, 75 Stat. 149, 162, and by section 3 
of the Senior Citizens Housing Act of 1962, approved September 28, 
1962, Public Law 87-723, 76 Stat. 670, 12 U.S.C. 1701q. 
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Section 202(a), as amended, 12 U.S.C. 1701q(a), authorizes the 
Administrator, Housing and Home Finance Agency, to make loans to 
private nonprofit corporations, consumer cooperatives, or public bodies 
or agencies for the provision of rental or cooperative housing and 
related facilities for elderly families and elderly persons. It also pro- 
vides that the amount of the loan may not exceed the “total develop- 
ment cost” (as defined in subsection (d) (3), 12 U.S.C. 1701q(d) (3) ) 
as determined by the Administrator, 

“Development cost” is defined in section 202(d)(3) as “costs of 
construction of housing and of other related facilities, and of the land 
on which it is located, including necessary site improvement.” The 
term “related facilities” is defined in section 202(d)(8), 12 U.S.C. 
1701q(d) (8), as meaning “new structures suitable for use as cafeterias 
or dining halls, community rooms or buildings, or infirmaries or other 
inpatient or outpatient health facilities or for other essential service 
facilities.” 

You request a decision as to whether authority exists under section 
202, as amended, for the use of loan funds for the purchase of basic 
kitchen equipment, such as ranges and refrigerators, with their cost 
being treated as eligible project development cost. In addition you 
request a decision as to whether loan funds may be used for the pur- 
chase of clothes washing machines and dryers to be installed in project 
utility rooms for the common use of the tenants. You advise that 
under the practice of the Federal Housing Administration (FHA) the 
equipment in question may be and generally is included in calculating 
the allowable amount of the mortgage loan insured. You state that 
FHA in all cases takes into account the value of such included equip- 
ment in estimating the appraised value of multifamily rental or co- 
operative projects, and requires that this equipment be a part of the 
mortgage security. 

Although the cited section 202, as amended, does not specifically 
authorize the use of section 202 loan funds to purchase ranges, refrig- 
erators, clothes washers and dryers, there is nothing in that section or 
in any other section of the cited acts which expressly precludes or pro- 
hibits the use of loan funds for such purposes if otherwise proper. 
Further, while the legislative history of section 202, as amended, does 
not show a clear Congressional intent with respect to ranges, refrigera- 
tors, clothes washers and dryers, it does show, as indicated in your 
letter, that the purpose of the Housing for Senior Citizens Ioan Pro- 
gram is to serve those senior citizens in the lower income groups whose 
income is too high’ for admission to low-rent public housing but too 
low to meet the rental scale of projects constructed under the FHA 
mortgage insurance program of housing for elderly persons. See S. 
Rept. No. 2049, 87th Cong., 2d sess. Also, in connection with 


722-809 O-64—36 











530 DECISIONS OF THE COMPTROLLER GENERAL [42 


Congressional intent there is section 2 of the Senior Citizens Housing 
Act of 1962 which reads as follows: 


The Congress finds that there is a large and growing need for suitable housing 
for older people both in urban and rural areas. Our older citizens face special 
problems in meeting their housing needs because of the prevalence of modest and 
limited incomes among the elderly, their difficulty in obtaining liberal long-term 
home mortgage credit, and their need for housing planned and designed to in- 
clude features necessary to the safety and convenience of the occupants in a 
suitable neighborhood environment. The Congress further finds that the present 
programs for housing the elderly under the Housing and Home Finance Agency 
have proven the value of Federal credit assistance in this field and at the same 
time demonstrated the urgent need for an expanded and more comprehensive 
effort to meet our responsibilities to our senior citizens. [Italics supplied.] 


In the same connection note the following excerpts from S. Rept. No. 
2049, 87th Cong., 2d sess. (pp. 3, 4, 5, and 8) on the bill which became 
the Senior Citizens Housing Act of 1962: 


In the field of housing, senior citizens are confronted with a special group of 
obstacles. Their age makes it particularly difficult to obtain liberal mortgage 
financing. Because the great majority of them have fixed and limited incomes 
they are often unable to afford the kind of housing they need. 

* * * + 7 + . 


One of the most successful programs to help meet the housing needs of the 
elderly is the present section 202 program of low-interest direct loans for rental 
housing in urban areas. These loans reduce rents by as much as $20 a month 
compared to usual financing charges. * * * 

* a + . * * - 


In our society the aged have unique social and economic problems. Most older 
persons are mobile and able to care for themselves with a minimum of help even 
when disabled. However, 8 out of 10 do have one or more chronic illnesses ; they 
spend twice as many days per year in hospitals as do those under 65; and they 
have diseases of the circulatory system at 3 times the rate of younger age groups. 
Access to medical and health facilities and physical design to compensate for 
disability are prime requirements for housing older persons. 

+ . . * - o * 


Two-thirds of the aged now live in their own homes. A large portion of them 
have lived in these homes for 30 years or more, after having purchased them 
to house their young and growing families. They face problems of rising mainte- 
nance expenses, higher property taxes, and major repairs at a time when their 
physical capacities are substantially reduced and their family incomes halved. 
At this stage, much of the existing housing occupied by senior citizens is too 
large, too old, too costly, or too inefficient and unsafe for the changes which occur 
with age. 

* * * 2 * + + 

Housing for the Nation’s senior citizens thus constitutes a.special problem 
requiring special attention. Housing for senior citizens must be adapted to the 
physical, psychological, and economic changes which take place with age. It 
must be expecially [sic] responsive to the income status of our senior citizens 
and to the relative inflexibility of their income potentials. | It must be designed to 
play a fundamental role in sustaining the widowed and other single elderly by 
providing new sources of personal and social relationships. A program to meet 
the housing needs and living requirements of America’s older persons must, 
therefore, avoid rigidities and dogmatisms and primarily enlarge the area of 
individual choice among persons to whom individual choice is basic to self- 
respecting and meaningful living. 

o > + * + + * © 

The housing provided under the direct loan program is required to be espe- 
cially planned and built for use by elderly families and persons. The structures 
must be designed with the safety, comfort, and convenience of older people in 
mind. The housing must be accessible to health facilities, other community 
groups, transportation, shopping facilities, churches, recreation facilities, and 
other social contacts, all of which are essential to the health and happiness of 
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the tenants. It must also be consonant with overall plans for growth of the 
community. [Italics supplied.] 


Section 2 of the 1962 act and the quoted excerpts from the above- 
cited Senate Report make it clear that in addition to the economic 
factor the Congress intended that the housing be designed and planned 
to include features necessary for the safety, comfort and convenience 
of older people. It is evident that ranges, refrigerators, clothes wash- 
ers and dryers may reasonably be considered “features necessary to the 
safety and convenience of the occupants.” Without such equipment 
the occupants might be required to leave their own quarters for meals 
and to wash and dry clothes, unless in the latter instance a com- 
mercial laundry was used. 

Further, your letter indicates that under the practice of FHA the 
equipment in question may be and generally is included in calculating 
the allowable amount of the mortgage loans insured. We found 
nothing in the legislative history of section 202, as amended, to indi- 
cate that the Congress intended to exclude from development costs 
in the section 202 direct loan program items allowed in calculating 
the allowable amount of the mortgage in connection with FHA in- 
sured loans for senior citizens’ housing. It would seem reasonable 
to assume, in the absence of a clear Congressional intent to the con- 
trary, that the Congress intended a similar approach with respect to 
the FHA Senior Citizens Housing Program and the section 202 Senior 
Citizens Housing Direct Loan Program. 

As indicated in your letter, if the developers of senior citizens’ 
housing are not permitted to include the cost of ranges, refrigerators, 
clothes washers and dryers in the development costs, the developers 
might be compelled to seek more costly short-term financing for this 
purpose. This would undoubtedly result in higher rental rates than 
would otherwise be established, and tend to defeat the intent of the 
Congress that the program provide housing for senior citizens with 
moderate incomes at rents they can afford. 

Further, the installation of clothes washers and dryers in project 
utility rooms for the common use of the tenants, would be authorized 
by section 202(a) (2), 12 U.S.C. 1701q(a) (2), under the term “related 
facilities,” as that term is defined in 202(d) (8), since utility rooms 
with washing machines and dryers installed for the common use of 
the tenants would be “structures suitable * * * for other essential 
service facilities.” 

In light of the foregoing it is our view that funds loaned pursuant 
to section 202 of the Housing Act of 1959, as amended, may be used 
for (1) the purchase of ranges and refrigerators and (2) the purchase 
of clothes washing machines and dryers to be installed in project 
utility rooms for the common use of the tenants, with the cost of 
such equipment being treated as an eligible project development cost. 
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We have been informed that your Agency is not concerned with 
other items of “basic kitchen equipment” at this time. 


[ B-150948 J 


Bidders—Qualifications—Capacity, Ete.—Plant Facilities 


An award under an invitation for bids on two identical groups of equipment 
to be produced for reasons of national defense and industrial mobilization at 
two separate and independent plants to the low bidder who at the time of bid 
opening had only one plant in operation would be proper, the invitatiun indi- 
eating only that the separate and independent plants were to be available at 
the time of production and not requiring that bids establish the existence of 
two plants on bid opening day, and the information going to the responsibility 
of the bidder rather than the responsiveness of the bid, the low bidder having 
satisfied the contracting officer after bid opening of ability to meet the contract 
commitments under the conditions of separation and independence of the re- 
quired facilities may be awarded the contract. 


To the Hoffman Electronics Corporation, March 27, 1963: 


Reference is made to your telegram dated March 1, 1963, and to 
your letters of March 11 and 13, 1963, protesting against an award 
being made to The Magnavox Company for both groups of radio set 
AN/VRC-12 advertised in invitation for bids AMC-36-039-63- 
230-A1. 


The invitation for bids, insofar as pertinent to the protest, provides 
as follows: 


SCOPE 

1. For reasons of national defense and industrial mobilization, it is necessary 
that the total number of radio sets to be procured under this Invitation for Bid 
be produced in two plants or facilities which are entirely separate and operated 
independently from each other. To accomplish this objective the requirements 


of this solicitation are divided into two groups containing equal quantities as 
follows: 


Group 1 Group 2 
(Items 1 thru 16, 24, 25 and 26 con- (Items 27 thru 42, 50, 51 and 52 con- 
sisting of:) sisting of:) 
a. 361 ea. RT-246( )/VRC a. 861 ea. RT-246( )/VRCO 
b. 3535 ea. RT-524( )/VRC b. 3535 ea. RT-524( )/VRO 
ec. 9387 ea. R-442( )/VRC c. 937 ea. R-442( )/VRC 
d. Associated Ancillary Items d. Associated Ancillary Items 


2. Group 1 will be awarded to the lowest responsible bidder submitting a bid 
on either group. Group 2 will be awarded to the second lowest responsible 
bidder submitting a bid on either group. Bidders are not required to bid on 
both groups; however, bids on only a portion of either group will be non- 
responsive, 

3. In the event that a single firm desires to submit bids on the total quan- 
tity of radio sets (both groups), it must, to be responsive, offer to produce 
each group in plants or facilities which are entirely separate and operated 
independently of each other. An all-or-none bid as to both groups will be non- 
responsive if submitted by a company having only a single facility or one having 
separate facilities which are not operated independently. 

4. A separate and independently operated plant or facility is defined for 
purposes of this solicitation as a manufacturing facility which is capable of 
producing either group under one of the proposed contracts within the required 
delivery schedule with production equipment, plant management, engineering, 
and purchasing which are separate from and independent of the production 
equipment, plant management, engineering, and purchasing of any other plant 
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fulfilling the other proposed contract so that each separate and independently 
operated plant or facility is itself essentially a source for the end item independ- 
ent of any other source. For example, this criteria may be met by independ- 
ently operated divisions of the same corporate entity, subsidiary concerns, joint 
ventures or suitable subcontracting arrangements. 


The Magnavox Company bid $9,333,873.22 on each of the two groups 
of radio sets. In a letter of December 31, 1962, accompanying its bid, 
it stated : 

The Magnavox Company has quoted identical prices for Group 1 and Group 2 
items. In the event it is to the advantage of the government to place both 
quantities with The Magnavox Company, one group would be produced in its 
entirety at the Magnavox Fort Wayne facility and the second group would be 
produced in its entirety at The Magnavox Company, Urbana, Illinois, facility. 
These two divisions are operated entirely separate and independent of each 
other under the scope definitions on Page 5 of the original IFB. 

The reference to “the scope definitions on Page 5 of the original IFB” 
is to the provision quoted in the previous paragraph. 

You contend that under the language quoted above from the invita- 
tion, a bidder to be eligible to receive an award on both groups was 
required to have two plants separate and independent of each other 
with each having all the requisite facilities to produce either group 
on the bid opening date. You state that the Urbana plant did not 
meet that standard. Therefore, you suggest that an award can be 
made to The Magnavox Company only for the group to be manu- 
factured at Fort Wayne and that the second group should be awarded 
to you as the next low bidder having submitted a bid of $12,249,070 
on a single group. 

The position of the contracting agency has been that the invita- 
tion did not make it necessary that the complete facilities to produce 
the groups be in existence on the bid opening day, but required only 
that the bidder offer to produce each group in a separate and inde- 
pendent plant. 


The invitation requirement that the plants or facilities which 
are to produce the groups involved are to be separate and independent 


of each other is in our opinion a matter of responsibility of bidders 
rather than responsiveness of the bidders and, therefore, it was not 
intended that a bidder be required to expend a considerable amount of 
money to establish a facility as a condition precedent to having its 
bid considered. This seems apparent from the fact that the invita- 
tion for bids only required a bidder to make a firm offer to perform 
the contract work in separate plants. While the second sentence of 
the third paragraph of the “Scope” provision states that an all-or- 
none bid on the total quantity will be nonresponsive if submitted by 
a company “having” only a single facility or separate facilities which 
are not independent, it does not require nor does any other language 
in the “Scope” provision require that the bidder introduce evidence 
with its bid to establish the separation and independence. Therefore, 
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of necessity, the separation and independence can only be determined 
on the basis of information furnished after all the bids are made 
known. For a matter to be one of responsiveness it must be decided 
on the basis of evidence submitted prior to or at bid opening. Where 
the information is to be furnished or accumulated after bid opening 
we do not consider such a requirement as being for any purpose other 
than to establish the bidder’s responsibility. 

Further, the first sentence of the third paragraph of the “Scope” 
provision provides that a bidder on the total quantity to be respon- 
sive must offer to produce in separate and independent facilities. 
Therefore, a bidder who meets that requirement is a responsive bidder, 
As to whether the bidder is capable of performing under the condi- 
tions of its offer is a matter of fitness and ability which in turn is an 
element of responsibility. See 26 Comp. Gen. 676, 677. 

The fourth paragraph of the “Scope” provision defines what is a 
separate and independent plant or facility for purposes of the invi- 
tation. It says that such a plant or facility is one which is capable of 
producing either group under one of the proposed contracts within the 
required delivery schedule with its own production equipment, plant 
management, engineering and purchasing. It does not require that 
all the equipment and personnel must be in being at the time of bid 
opening or at the time of survey, but rather it imports that the bidder 
should have the ability to produce the proposed contract within the 
required delivery schedule and actually this could be accomplished by 
a bidder who might not have all the necessary equipment or personnel 
at the time of bid opening, but who might have the ability to obtain the 
same prior to award. Since capability is a matter of responsibility, 
a bidder who may not have the equipment and personnel but who may 
have the assets, commitments and wherewithal to obtain them, could 
be considered to be capable of performing. 

Moreover, although the first paragraph of the “Scope” provision 
specifies that for reasons of national defense and industrial mobili- 
zation it is necessary that each group of radio sets be produced in plants 
which are separate and independent, there is no statement therein that 
the separation and independence must be in existence as of the time of 
bid opening. The statement that the equipment is to “be” produced in 
plants which “are” separate and independent indicates no more 
than that the equipment is to be manufactured in plants which are 
separate and independent at the time of production. There would 
seem to be no valid reason why such separation and independence 
should have been required to exist as of the time of bid opening. 

In view of the foregoing, and since the Magnavox Urbana plant 
management has satisfied the contracting officer that it will be able to 
meet its contract commitments under the conditions of separation and 
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independence of the required facilities, we must conclude that your 
protest is without merit. 


[ B-70840 J 


Quarters Allowances—Increases Under Public Law 87-531—En- 
titlement Restriction 


A Marine Corps general appointed in accordance with the act of March 21, 1945, 
whose permanent grade was attained pursuant to the act of March 23, 196, 
under which upon retirement he became entitled to the pay and allowances pre- 
scribed by the 1945 act for a rear admiral of the upper half, but whose pay and 
allowance were frozen by the act of May 20, 1958, which excluded the 1946 act 
from its coverage, is precluded from receiving the increase provided by the act 
of July 10, 1962, in the rate of basic allowances for quarters prescribed by the 
Career Compensation Act, as amended, for a rear admiral of the upper half in 
the absence of specific language in the 1962 act removing the restriction in the 
1958 act freezing the pay and allowances of officers covered by the 1946 act; 
therefore, the prior special statutory provision remaining in effect as a qualifi- 
eation of or exception to the later general statute, the retired general is not 
entitled to the increased rate of basic allowance for quarters authorized by the 
1962 act. 


To Major John A. Rapp, United States Marine Corps, March 28, 
1963: 

Reference is made to your letter of February 15, 1963, requesting de- 
cision concerning the proper rate of basic allowance for quarters 
payable effective from January 1, 1963, to General Alexander A. 
Vandergrift, U.S. Marine Corps, retired. Your submission was as- 
signed No. DO-MC-695 by the Department of Defense Military Pay 


and Allowance Committee. 

General Vandergrift was appointed General of the Marine Corps in 
accordance with the provisions of the act of March 21, 1945, Ch. 29, 
59 Stat. 36, 50 U.S.C. App. 1711 (1946 Ed.). Section 3 of that act, 
50 U.S.C. App. 1713 (1946 Ed.), provided that a person appointed 
under those statutory provisions “shall, while on active duty, receive 
the same pay and allowances as a rear admiral of the upper half, plus 
a personal money allowance of $2,200 per annum.” 

Pursuant to the authority of section 2 of the act of March 23, 1946, 
Ch. 112, 60 Stat. 60, 50 U.S.C. App. 1711 note (1946 Ed.), General 
Vandergrift attained the permanent grade of General of the Marine 
Corps. Section 2 further provided that any officer appointed under 
the provisions of that section 


shall receive the pay and allowances prescribed by section 3 of the act of March 21, 
1945 * * * and any such officer who has been or may hereafter be retired or 
relieved from active duty shall be entitled to have his name placed on the retired 
list with the highest grade or rank held by him on the active list or whiie on 
active duty, and shall be entitled to receive the same pay and allowances while 
on the retired list as officers appointed under this section are entitled to receive 
while on active duty. 


General Vandergrift was placed on the retired list of the Marine 
Corps effective April 1, 1949, and under the above quoted provisions 
of law he became entitled to receive, while on the retired list, the pay 
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and allowances prescribed in section 3 of the act of March 21, 1945, 
namely, the active duty pay and allowances of a rear admiral of the 
upper half, plus a personal money allowance of $2,200 a year. 

Under the provisions of section 302(f) of the Career Compensation 
Act of 1949, Ch. 681, 63 Stat. 813, as amended by section 1(b) of the 
act of May 19, 1952, Ch. 310, 66 Stat. 79, 37 U.S.C. 252(f), the rate of 
basic allowances for quarters for a rear admiral of the upper half, with 
dependents, was $171 a month. That rate was increased to $201 a 
month effective January 1, 1963, by section 1 of Public Law 87-531, 
approved July 10, 1962, 76 Stat. 152, 37 U.S.C. 252(f). 

Section 7(a) of Public Law 85-422, approved May 20, 1958, 72 
Stat. 130, 37 U.S.C. 232 note, is as follows: 

Notwithstanding any other provision of law, each officer entitled to pay and 
allowances under any of the following provisions of law shall continue to re- 
ceive the pay and allowances to which he was entitled on the day before the 
effective date of this Act: 

(1) The Act of March 23, 1946 (60 Stat. 59). 


(2) The Act of June 26, 1948 (62 Stat. 1052). 
(3) The Act of September 18, 1950 (Private Law 957, Eighty-first Congress). 


You present the question whether the provisions of section 7(a) of 
the 1958 act, which became effective June 1, 1958, were intended to 
apply only in connection with that act or whether they “also apply to 
basic allowance for quarters authorized by the 1962 act.” 

The legislative history of section 7(a) of Public Law 85-422 dis- 
closes a definite intent to “freeze” the pay and allowances of those offi- 
cers entitled thereto under authority of the act of March 23, 1946 
(applicable in General Vandergrift’s case), the act of June 26, 1948, 
5 U.S.C. 626c note (1952 Ed.), and the act of September 18, 1950, 64 
Stat. A224, at the rates in effect on May 31, 1958. ‘See S. Rept. No. 
1472 to accompany H.R. 11470 (enacted May 20, 1958, as Public Law 
85-422) at page 24. Section 7(a) of the act of May 20, 1958, there- 
fore precluded General Vandergrift from receiving any increase in 
his statutory pay or allowances effective June 1, 1958. 

Although section 1 of Public Law 87-531 increased, effective January 
1, 1963, the rates of basic allowance for quarters prescribed in section 
302(f) of the 1949 law, there is nothing in the language of the 1962 
act or in its legislative history which would indicate that the restriction 
prescribed in section 7(a) of the 1958 law was intended to be removed. 
On the contrary the 1962 act merely amended the table of rates for 
basic allowance for quarters set forth in section 302 of the 1949 law, 
37 U.S.C. 252. 

In Sutherland, Statutory Construction, volume I, third edition, sec- 
tion 2021, it is stated that the legislature is presumed to have knowl]- 
edge of the existence of a prior special law and in the absence of 
express language establishing otherwise, to have contemplated only 
a general treatment of the same subject matter in a later general 
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enactment. Thus, where the later general statute does not propose an 
irreconcilable conflict, the prior special statutory provisions will be 
construed as remaining in effect as a qualification of or exception to 
the later general law. 

In the present situation it may be presumed that Congress was fully 
aware of the restriction prescribed in section 7(a) of the 1958 act and 
that if it had been intended that such restriction should not apply with 
respect to the provisions of section 1 of the 1962 law, clear and specific 
language would have been employed to that effect. In the circum- 
stances thus presented, the conclusion is required that the 1962 amend- 
ment of the basic rates of quarters allowance set forth in section 302 (f) 
of the 1949 law did not remove the restriction contained in section 7 (a) 
of the 1958 act. 

Therefore, General Vandergrift is not entitled to the monthly rate 
of basic allowance for quarters effective January.1, 1963, as prescribed 
in section 1 of Public Law 87-531. 


[ B-150084 J 


Funds—Foreign—United States-Owned Currencies—Use of Spe- 
cific Program Funds 

A proposal to permit the use by other agencies of United States-owned foreign 
currencies which are required to be set aside for specific programs so that 
identical currencies would not have to be purchased while these currencies 
are idle in foreign currency accounts would circumvent the statutory reserva- 
tions and the specific legislative policy requiring segregation and earmarking 
of foreign currencies for specific programs and, therefore, the proposal may 
not be approved ; however, legislation to permit the utilization of the idle foreign 
currencies is recommended for consideration by the Congress.’ 


To the Secretary of the Treasury, March 28, 1963: 


By ‘letter of October 5, 1962, the Fiscal Assistant Secretary of the 
Treasury requests our decision as to whether legislative language 
providing that certain amounts of foreign currencies shall be set 
aside or made available for purposes of carrying out special programs 
requires that the currencies be actually segregated and considered 
as committed only for such purposes. 

As examples of the legislative provisions, the letter cites sections 
104(a) and 104(h) of the Agricultural Trade Development and 
Assistance Act of 1954, as amended (Public Law 480). Section 
104(a) as contained in 7 U.S.C. 1704(a) (Supp. III), provides, in 
pertinent part, that 


To help develop new markets for United States agricultural commodities 
on a mutually benefiting basis * * * not less than the equivalent of 5 per 


*Section 508 of the Public Works Appropriation Act, 1964, approved Decem- 
ber 31, 1963, 77 Stat. 844, 856, authorized during the fiscal year 1964 the 
carrying of foreign currencies reserved or set aside for specified programs in 
unfunded accounts. 











538 DECISIONS OF THE COMPTROLLER GENERAL [42 





centum of the total sales made each year under this subchapter after Septem- 
ber 21, 1959, shall be set aside in the amounts and kinds of foreign currencies 
specified by the Secretary of Agriculture and made available in advance for 
use as provided by this subsection over such period of years as the Secretary 
of Agriculture determines will most effectively carry out the purpose of this 
subsection * * *. 


Section 104(h) contained in 7 U.S.C. 1704(h) provides, in pertinent 
part, that 

For the financing of international educational exchange activities * * * the 
setting aside of such amounts from sale proceeds and loan repayments under this 
subchapter, not in excess of $1,000,000 a year in any one country for a period 
of not more than five years in advance, as may be determined by the Secretary of 
State to be required for the purposes of this subsection. 

The Fisca] Assistant Secretary states that in giving effect to the leg- 
islative provisions quoted above to set aside certain amounts of foreign 
currencies for special programs, it is the practice of the Treasury 
Department to establish such funds in funded foreign currency re- 
serve accounts pending purchase of the currencies by the agencies 
concerned, within the limits of dollar appropriations, for use in carry- 
ing out the programs for which the reservations were established. He 
further states that since these currencies are not restricted by interna- 
tional agreements as to use by the United States, they normally would 
be available for general use. However, because they are physically set 
aside and earmarked for future use, the Government is confronted in 
many countries with the necessity of acquiring currencies on the mar- 
ket while at the same time holding similar currencies idle in its foreign 
currency accounts. 

The Fiscal Assistant Secretary points out the Department recognizes 
that, in funding foreign currency reserve accounts to comply with the 
legislative provisions, the agencies administering the programs are 
assured of the availability of sufficient currencies at the time they are 
ready to activate the special programs. He suggests, however, that 
it is somewhat incongruous for the Government to be placed in the 
position of purchasing the same type of currencies it is holding pend- 
ing their possible future use under special programs. This situation 
is said to result in the making of United States dollar payments abroad 
sooner than otherwise would be required, thereby accelerating the 
impact on the United States balance of payments and the drain on the 
United States Treasury. 

In lieu of the present practice of segregating and funding foreign 
currency reserve accounts for specific program purposes, it is proposed 
to establish a system of accounting controls in the form of unfunded 
reserve accounts and to prescribe procedures thereunder which will 
guarantee agencies the availability of foreign currencies when needed 
by them to carry out the programs for which the reservations are estab- 
lished. In justification of this procedure, there are cited several legis- 
lative provisions in the dollar area which provide for the setting aside 
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or reserving of certain receipts for use in connection with specific 
purposes. It is pointed out with reference thereto that it has never 
been the practice to actually fund the special or trust fund accounts 
established to implement such legislative provisions. 

The proposed procedure is stated to have no effect on restricted cur- 
rencies or unrestricted currencies that are authorized to be expended 
without charge to dollar appropriations. The procedure is explained 
in the letter as follows: 

As an alternative to segregating physically or earmarking these currencies, 
it is suggested that the establishment of accounting controls in the form of 
unfunded reserve accounts, entailing no physical segregation of the currencies 
themselves, would satisfy the intent of the law. This procedure would guar- 
antee the agencies the use of the currencies when needed, though during the 
interim such currencies might be used for other United States purposes. Fur- 
ther, the dollar outlay by the Government would be delayed until necessary. 
It is pointed out that the proposed procedure would be limited to those special 
programs for which appropriations have been made. The proposal does not 
contemplate any effect on restricted currencies or unrestricted currencies which 
are authorized to be expended without charge to appropriations. Under this 
alternative, the dollar proceeds from the sales to the agencies for interim use 
would be credited immediately to the same receipt or fund account as would be 
credited if the currencies were sold to agencies to carry out the programs for 
which the original reservation was established. At such time as the agency 
activated its special program, the required currencies would be purchased from 
some other Government source, or, if such currencies were not available, by 
effecting a market transaction at that time. 

The cited provisions of Public Law 480 authorizing or requiring the 
reservation of foreign currencies for specific program purposes merely 
fixes a limit on the amount of currencies that can be made available 
for use by the agencies concerned. The appropriations made to the 
agencies for the purchase of such currencies, pursuant to the require- 
ment contained in the provisions or under the terms of 31 U.S.C. 724, 
which provide that foreign credits owed to or owed by the United 
States Treasury will not be available for expenditure after June 30, 
1953, except as may be provided for annually in appropriation acts, 
while made in dollars, in effect, likewise places a limit on the amount 
of foreign currencies that may currently be used by the agencies. 

As indicated in the letter, the established fiscal and accounting 
methods for the handling of the United States dollar receipts de- 
posited in the Treasury and earmarked for special or trust fund pur- 
poses do not contemplate or require the physical segregating of cash 
from the general cash of the Treasury to fund the accounts established 
to record and report such transactions. Thus, it would appear to 
reasonably follow, as a matter of fiscal policy, that foreign currencies 
belonging to the United States and earmarked for use in carrying out 
specific programs would be handled similarly, that is, through the 
establishment of accounting controls rather than the physical segregat- 
ing of cash reserves for such programs. However, in order to deter- 
mine whether the Congress intended by use of the phrases “set aside” 
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and “setting aside,” as contained in sections 104(a) and 104(h) quoted 
above, to actually require the physical segregating of foreign cur- 
rencies for specific programs resort must be had to the legislative 
background thereof. 

Section 4 of the act of September 21, 1959, 73 Stat. 606, amended 
section 104(a) of the Agricultural Trade Development and Assistance 
Act of 1954, so far as here material, to provide that not less than 
the equivalent of 5 percent of the total sales made under Title I of 
the act after September 21, 1959, shall be available for agricultural 
market development activities with the use of funds subject to dollar 
appropriation after June 30, 1960. H. Rept. No. 908, 86th Cong., 1st 
sess., on H.R. 8609, which became the act of September 21, 1959, con- 
tains a statement on page 14 in explanation of the amendment as 
follows: 


Section 3 of the bill is designed to make certain that greater emphasis will be 
given to the development of new and expanded markets for U.S. agricultural 
products—one of the major objectives of the act—in both hard currency and 
underdeveloped areas. Despite the clear intent of Congress, adequate foreign 
currencies are not being made available in the principal commercial market 
areas for this important work. To insure that sufficient amounts of these foreign 
currencies are used for market development as authorized under section 104(a) 
of title I, this section directs that the equivalent of not less than 5 percent of the 
total sales under title I be made available for this purpose. This will eliminate 
the delays and difficulties which have been involved in the process of allocation 
by making this minimum amount available to the Secretary of Agriculture for 
this activity. It is not intended that a sum equivalent to 5 percent be set aside 
in each country but that an amount equivalent to 5 percent of the total sales be 
made available in the currency of the countries in which market development 
activity is to be conducted. 


During the Hearings held by the Subcommittee of the House Com- 
mittee on Appropriations on the Department of Agriculture Appro- 
priations for 1961, the Chairman of the Subcommittee stated on page 
185, Part 2 of the Hearings with reference to the 5 percent provision, 
as follows: 


Mr. WHITTEN. Congress passed certain amendments to the Agriculture Trade 
Development and Assistance Act of 1954, Public Law 480. Among other things 
that law provided for a freeze of approximately 5 percent of the total which 
would be set aside for such use as the Secretary of Agriculture-might determine 
for market development and related research. * * * 


Section 201(3)(d) of the Agricultural Act of 1961, approved 
August 8, 1961, 75 Stat. 306, further amended section 104(a) to pro- 
vide, so far as here pertinent, that not less than the referred-to 
equivalent of 5 percent of Title I sales proceeds “each year shall be 
set aside in the amounts and kinds of foreign currencies specified by 
the Secretary of Agriculture.” 

The appropriation made to the Department of Agriculture for 
“Salaries and Expenses (Special Foreign Currency Program) Agri- 
cultural Research Service,” contained in the Department of Agricul- 
ture and Related Agencies Appropriation Act, 1963, Public Law 
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87-879, approved October 24, 1962, 76 Stat. 1204, provides in pertinent 
part: 

For purchase of foreign currencies which accrue under title I of the Agricul- 
tural Trade Development and Assistance Act of 1954, as amended (7 U.S.C. 
1704), for market development research authorized by section 104(a), and for 
agricultural and forestry research authorized by section 104(k) * * * to remain 
available until expended, $5,265,000: Provided, That this appropriation shall be 
available, in addition to other appropriations for these purposes, for the purchase 
of the foregoing currencies: Provided further, That funds appropriated herein 
shall be used to purchase such foreign currencies as the Department determines 
are needed and can be used most effectively to carry out the purposes of this 
paragraph, and such foreign currencies shall, pursuant to the provisions of 
section 104(a), be set aside for sale to the Department before foreign currencies 
which accrue under said title I are made available for other United States 
uses * * *, [Italics supplied.] 

The act also contained a special foreign currency appropriation for 
“Salaries and Expenses (Special Foreign Currency Program), For- 
eign Agricultural Service” in substantially similar language except, 
of course, as to the amount thereof. In accordance with established 
budget and appropriation procedures, see the Budget of the United 
Statés Government, 1963, Special Analysis J (page 352), these appro- 
priations are provided to purchase foreign currencies referred to 
as excess country currencies, and supplement the regular appropria- 
tions made to these bureaus which also are available to purchase for- 
eign currencies referred to as nonexcess country currencies where 
otherwise necessary and proper. It is observed that this pattern of 
appropriation was followed for the fiscal years 1961 and 1962. 

The referred-to legislation and its history make it very clear that 
the Congress intended to give to the Department of Agriculture first 
priority, over other authorized uses, in the use of not less than the 
equivalent of 5 percent of foreign currencies derived from sales 
each year under Title I of the Agricultural Trade Development 
and Assistance Act of 1954, as amended, for agricultural market de- 
velopment activities. To insure that the amounts and kinds of foreign 
currencies specified by the Department are available when needed 
to carry out such activities, the law made it mandatory to set aside 
the prescribed amount of currencies and required, in the case of special 
foreign currency appropriations, that the foreign currencies so set 
aside be sold to the Department before Title I currencies are made 
available for other United States uses. 

As stated in the letter, the establishment of unfunded reserve ac- 
counts for agricultural market development activities would record 
the liability set up for the amounts and kinds of foreign currencies 
specified by the Department of Agriculture under the terms of section 
104(a). However, the interim sale of such currencies to agencies for 
other United States purposes in anticipation of replacing the cur- 
rencies by purchase from some other Government source or by pur- 
chase on the open market when needed by the Department of 
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Agriculture for the original purpose does not comply with the 
mandatory requirement in the enabling and appropriation legislation 
to set aside or earmark Title I currencies for specific use, that is, 
agricultural market development activities. Moreover, in the case of 
special foreign currency appropriations which are made available only 
to purchase foreign currencies derived from a specific source, that is, 
Title I currencies for use in connection with agricultural market 
development activities, it is doubtful that the purchase of currencies 
on the market to replace reserved currencies previously sold to agen- 
cies for other uses may be considered as the purchase of Title I cur- 
rencies within the requirement of the appropriation, even though 
such purchase be intended as a replacement of the reserved currencies 
sold for interim use. 

With reference to section 104(h) cited above, that section authorizes 
the use of foreign currencies received from the sale of surplus agri- 
cultural commodities to other nations to supplement the financing of 
international educational exchange programs. The Secretary of 
State is therein given a discretionary preference to set aside or reserve 
from such sale proceeds and loan repayments not in excess of $1,000,000 
a year in any one country for a period of not more than 5 years 
in advance, as he may determine to be required for such program pur- 
poses. 

It is observed that for the fiscal years 1961 and 1962, the appropria- 
tions made to the Department of State for International Educational 
Exchange Activities, as in the case of the appropriations quoted above 
for the Agricultural Research Service and the Agricultural Marketing 
Service, and in accordance with the prevailing budget and appropria- 
tion practices, also provided special foreign currency program appro- 
priations in dollars, to remain available until expended, for the pur- 
chase of foreign currencies derived from the sale of Title I agricul- 
tural commodities to assist in the financing of exchange programs. 

The appropriation made to the Department of State for “Mutual 
Educational and Cultural Exchange Activities”, as contained in the 
Departments of State, Justice, and Commerce, the Judiciary, and Re- 
lated Agencies Appropriation Act, 1963, approved October 18, 1962, 
Public Law 87-843, 76 Stat. 1084, reads, in pertinent part, as follows: 


For expenses, not otherwise provided for, necessary to enable the Secretary 
of State to carry out the functions of the Department of State under the pro- 
visions of the Mutual Educational and Cultural Exchange Act of 1961 * * * 
$41,950,000, of which not less than $14,515,000 shall be used to purchase foreign 


currencies or credits owed to or owned by the Treasury of the United States 
se 


This appropriation makes it mandatory to use not less than 
$14,515,000 of the amount appropriated to purchase foreign currencies 
or credits owed to or owned by the Treasury, that is, funds or credits 
available for the general use of the United States derived from foreign 
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sources. To the extent that the amount of $14,515,000 is not used to 
purchase the foreign currencies or credits the appropriation of 
$41,950,000 must be reduced accordingly. If foreign currencies 
reserved by the Department of State for international educational 
exchange activities under the terms of section 104(h) were made avail- 
able for interim use by other agencies, the question would arise whether 
the replacement of such currencies by purchase on the market to meet 
the needs of the Department would constitute the purchase of foreign 
currencies or credits owed to or owned by the Treasury as required by 
the appropriation quoted above. 

During the Hearings held by the Subcommittee of the Senate Com- 
mittee on Appropriations relative to this appropriation, there is noted 
the following statements appearing on pages 314, 318: 


Senator McGee. It is my understanding that under authority of the law, 
the Secretary of State has a priority right to reserve foreign currencies gener- 
ated by Public Law 480 commodity sales and by certain other acts, in such 
amounts and in such countries as he deems advantageous for use in the exchange 
of persons and other educational programs, merely by certifying that he needs 
the money for this purpose. Isn’t that correct? 

Mr. Battte. The Secretary does have the authority to make reservations for 
exchange of persons programs but not for other educational activities and 
projects. 

Senator McGee. Your Department has furnished this committee with a 
schedule reflecting, by country and amount, the reservations of foreign currencies 
in effect as of the beginning of fiscal year 1963, which aggregates. in excess of 
$116 million. Also furnished were the amounts, by country where it is planned 
to spend the $11.5 million in foreign currencies in fiscal 1963. * * * 

* * * + * « * 

Senator McGee. Once you have reserved these amounts and they are ear- 
marked for cultural exchange purposes, they cannot be used for anything else, 
even though the United States may have a deficit of payments with the country 
involved. Is that not so? 

Mr. Battie. Yes. * * * 


In S. Rept. No. 2226, 87th Cong., 2d sess., on the bill which became 
the cited appropriation act Public Law 87-843, there is noted the 
statement with reference to this appropriation (page 7) as follows: 

The committee feels it is inexcusable to use U.S. hard dollars for exchange 
activities which can be financed through Treasury-owned foreign currencies 
already reserved for such purposes. It commends the Department, however, for 
its program of utilizing “excess” foreign currencies, through conversion, and for 
the recent reforms undertaken to make the maximum use of the foreign curren- 
cies already reserved. These reforms include liberalizing the uses of foreign 
currencies in binational agreements and curtailing foreign currency reservations 
to 1 year’s advance supply, particularly where there is assurance of future 
availabilities and in countries where there is serious inflation. * * * [Italics 
supplied. ] 

It would appear from the foregoing to be the understanding of the 
Senate Subcommittee on Appropriations that reservations of foreign 
currencies by the Department of State as authorized by section 104(h) 


for international educational exchange activities are set aside in a 
reserve status pending their use and are not available for other uses. 


. The evident purpose of the legislative declaration to set aside cer- 
tain amounts of Title I currencies for agricultural market 
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development activities and international educational exchange activi- 
ties being so clear, we do not feel warranted in approving procedural 
accounting devices which could operate to circumvent that purpose. 
Therefore, we conclude that, to give effect to the legislative policy 
established by the Congress in providing that certain amounts of 
foreign currencies shall be set aside to carry out specific programs, the 
currencies specified by the Departments of Agriculture and State for 
reservation under authority of sections 104(a) and 104(h), respec- 
tively, are required to be set aside and reserved only for such purposes 
and may not be made available for other United States purposes 
without further authority by the Congress. 

The foregoing is confined to the specific question presented and is 
not intended to indicate the views of the General Accounting Office 
as to the desirability of physically segregating foreign currencies set 
aside for special programs. We agree with the Fiscal Assistant Secre- 
tary in questioning whether the United States should own and hold 
large sums of its foreign currencies in reserve for future expenditure 
in connection with specific programs, and at the same time should 
spend dollars to buy identical currencies to meet current requirements. 
In this connection, see our report to the Congress on the review of the 
administration and utilization of United States-owned foreign curren- 
cies in selected countries, October 1962, copy of which was furnished 
to you by letter of October 24, 1962, B-146749. We believe, however, 
that the matter is not one that properly can be solved by decision, but 
requires consideration by the Congress; and we would be in favor of a 
legislative proposal which would permit your recommendation to be 
adopted. In this connection, we are furnishing copies of this decision 
to the Chairmen of the Senate Committees on Agriculture and 
Forestry, Appropriations, and Foreign Relations; and to the 
Chairmen of the House of Representatives Committees on Agriculture, 
Appropriations, and Foreign Affairs. 


[ B-150644 J 


Travel Expenses—Military Personnel—Between Residence and 
Headquarters 














Officers who are assigned to the Armed Forces Courier Service located in the 
Pentagon from where they depart with the classified material they are escorting 
for the National Airport via Government vehicle and return from the Friend- 
ship International Airport by air carrier trucking service—a special delivery 
service and not a regularly scheduled limousine service for the convenience of 
all airline passengers—may not be reimbursed the transportation expense in- 
volved for round-trip travel between the Pentagon and their residences, in 
view of the fact that the Pentagon is not a terminal of the carrier incident to 
either the departure or return travel of the officers and, therefore, there is no 
authority to reimburse the officers for travel normally required between home 
and place of duty. 
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Subsistence—Per Diem—Military Personnel—Terminal to Head- 
quarters 


In the computation of per diem members of the uniformed services assigned to 
a courier service located in the Pentagon who incident to escorting classified 
material return to their duty station from the Friendship International Airport 
by trucking services available only to the courier service are entitled to have 
included the time necessary for the return travel from Friendship to the Penta- 
gon, the requirement of paragraph 4204-3 of the Joint Travel Regulations for 
computation of per diem allowances on the basis of common carriers’ schedules 
pertaining only where the terminals of the carriers are situated within the 
defined limits of members’ duty stations or in a nearby area readily and easily 
accessible by public carrier; therefore, the Friendship International Airport 
being outside of what may reasonably be considered the duty station of the 
members, they were in a travel status, and are entitled to per diem from the 
time of departure from the National Airport to their return to the Pentagon. 


To Colonel J. Wilson, Department of the Army, March 28, 1963: 


By second indorsement dated January 15, 1963, the Per Diem 
Travel and Transportation Allowance Committee forwarded your 
letter of November 7, 1962, with enclosures, requesting decision as to 
whether payment is authorized on the submitted vouchers in favor of 
Second Lieutenants Richard H. Milton and Donald H. Sanders, 
Adjutant General’s Corps, for reimbursement of travel expenses and 
fractional per diem under the circumstances stated below. Your re- 
quest was assigned PDTATAC Control No. 63-1. 

In connection with the activities of the Armed Forces Courier Serv- 
ice, Lieutenants Milton and Sanders were designated top secret cour- 
iers for the fiscal year 1963, and by individual blanket travel orders 
dated June 18, 1962, directed to proceed during that period from their 
assigned courier transfer station, located in the Pentagon, to such 
places and at such times as required, with return to their station upon 
completion of each trip. It appears that on July 20, 1962, Lieutenant 
Milton proceeded by commercial bus from his residence to the Penta- 
gon from which he departed by Government truck at 6:50 a.m. (EST), 
for Washington National Airport on a courier assignment to Cincin- 
nati, Ohio, and return, as escort for classified material. He left Wash- 
ington National Airport at 8:20 a.m., by commercial plane and on the 
return trip, also by commercial plane, arrived at Friendship Interna- 
tional Airport, Maryland, at 4:40 p.m. The officer departed Friend- 
ship International Airport aboard a commercial truck provided by the 
commercial air carrier for the conveyance of classified material, and 
accompanying couriers, between the airport and the Pentagon on a 
schedule prepared by the Armed Forces Courier Service. It appears 
from the file that the charges for the truck are borne by the air carrier 
in pursuance of a policy that Friendship International Airport and 
Washington National Airport are to be considered as one airport in 
determining air cargo rates. Lieutenant Milton arrived at the Pen- 
tagon at 7:00 p.m., and thereafter proceeded to his home by com- 
mercial bus. The officer’s claim is for reimbursement of 50 cents 
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expended for the two bus fares plus six dollars for 84 day’s per diem. 
On August 31, 1962, Lieutenant Sanders performed a similar trip 
except the travel from his residence to the Pentagon and return was 
by privately owned vehicle, and his departure from and return to the 
Pentagon were at 7:20 a.m. and 7:10 p.m., respectively. Lieutenant 
Sanders’ claim is for 98 cents as reimbursement at seven cents a mile 
for fourteen miles traveled by private conveyance on the round trip 
between his home and the Pentagon plus six dollars for 34 day’s per 
diem. 

You point out that, based on the common carrier schedules, both 
officers completed a round trip within a 10-hour period of one calendar 
day. However, in view of our decision of December 31, 1956, 36 Comp. 
Gen. 476, which authorized reimbursement for taxi fare from residence 
to office because the employee’s office was considered as an “other ter- 
minal,” you ask if the Pentagon similarly may be considered as an 
other terminal in the two cases at hand. 

We held in 36 Comp. Gen. 476, quoting from the syllabus: 

An employee who used a taxicab from residence to office because she Was 
required to take a suitcase in preparation for a five-day travel status to begin 


from the office incident to a civil defense exercise may have the office considered 
as a terminal so as to be-entitled to reimbursement for the taxi fare. 


The above-cited decision dealt with reimbursement for a taxicab 
fare under paragraph 8a (now section 3.1b) of the Standardized 
Government Travel Regulations, which provides that the usual taxi- 


cab fares from station, wharf, or other terminal to either place of 
abode or place of business and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. The 
holding was premised on the view that the phrase “station, wharf, 
or other terminal” was employed in that provision in a descriptive 
rather than a restrictive sense. Hence, the employee’s office was held 
to be a “terminal” within the purview of the term as used in paragraph 
8a of the Standardized Government Travel Regulations as it was the 
point of departure on temporary duty travel by privately owned auto- 
mobile, the mode of transportation employed for the travel involved. 
Such decision could not be considered to have possible application in 
the present case if, in the circumstances involved, it could not be con- 
sidered that the Pentagon was in fact the point of the officers’ de- 
parture by the mode of transportation used in their travel. 

The entitlement of members of the uniformed services to allowances 
for travel and temporary duty is governed by regulations issued pur- 
suant to the statutory authority contained in section 404, Title 37, 
U.S. Code, and published in the Joint Travel Regulations. In con- 
nection with the performance of travel and temporary duty, paragraph 
4401 of those regulations provides for reimbursement of taxicab, bus, 
streetcar, subway, or other public carrier fares between places of abode, 
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lodging, or place of duty, and stations, wharves, airports, or other local 
terminals of the mode of commercial or Government transportation 
used in the travel, or, in lieu thereof, reimbursement for the use of a 
privately owned conveyance. In circumstances where the airport of 
the airline used is situated outside the area of the duty station, defined 
in paragraph 1150-10 as extending to the limits of the city or town in 
which the member is stationed or, if not stationed in a city or town, to 
the limits of the reservation, station or established area, and regu- 
larly scheduled limousine service is provided for the convenience of 
the passengers of the airline to an established terminal within the duty 
station area, there has been recognized a right to transportation and 
travel allowances on the basis that such limousine terminal is to be con- 
sidered the carrier’s terminal rather than the airport for those actually 
using the limousine services. 35 Comp. Gen. 650; 40 Comp. Gen. 7. 

While the officers here concerned departed the Pentagon aboard a 
Government truck used to transport the classified material to Wash- 
ington National Airport, it is represented that they were furnished 
transportation from Friendship Airport to the Pentagon incident to 
their return journeys from Cincinnati on a commercial truck provided 
by the air carrier on a regularly scheduled basis. It appears from the 
record presented that such trucking service is provided principally as 
a means for delivery for courier material and accompanying couriers 
and that the truck schedule is one prepared by the Armed Forces 
Courier Service for that purpose rather than one provided generally 
for the use and convenience of all passengers of the airline. Since the 
service is one set up for the courier service and apparently available 
only to that service, such arrangement is more in the nature of an agree- 
ment between the airline and the courier service for special delivery 
service than a provision for a terminal such as the limousine terminals 
described above which are established for the convenience of all air- 
line passengers. 

It is concluded, in the circumstances, that the Pentagon may not be 
considered a terminal of the carrier involved incident to either the de- 
parture or the return travel provided to the officers concerned and 
consequently that there is no authority for reimbursement of the trans- 
portation expenses claimed for the travel between the Pentagon and 
the officers’ residences, such travel being only that normally required 
between home and place of duty. See paragraph 6450 of the Joint 
Travel Regulations. 

Section 404, Title 37, U.S. Code, supra, authorizes, under regula- 
tions prescribed by the Secretaries, the payment of travel and trans- 
portation allowances to members while traveling away from their 
designated posts of duty. Paragraph 3050 of the Joint Travel Regu- 
lations, issued by the Secretaries to implement that statutory authority, 





548 DECISIONS OF THE COMPTROLLER GENERAL [42 


provides that members are entitled to travel and transportation 
allowances, as authorized under existing regulations, only for periods 
while actually in a travel status, such status commencing with de- 
parture from their permanent duty station and terminating with 
return to that station. For the purposes of entitlement to per diem, 
a member’s duty station has been held to include the place from which 
he commutes daily to his station (84 Comp. Gen. 549), as well as com- 
mon carrier terminals outside the defined boundaries of his duty sta- 
tion when situated in a nearby area readily and easily accessible by 
public carrier. 40 Comp. Gen. 7, supra. We do not believe, however, 
that the members’ duty station may reasonably be viewed as extend- 
ing to Friendship International Airport which is situated at a con- 
siderable distance from the Washington, D.C., Metropolitan area and 
is not normally serviced by local bus and taxi facilities serving the 
Washington, D.C., Metropolitan area. 

The Joint Travel Regulations provide in paragraph 4204-3 that 
when travel is performed by common carrier the portion of the per 
diem allowances payable for travel between duty points will be based 
on actual and necessary schedules by the carrier used, with the further 
provision that, with exceptions for departures and arrivals between 
midnight and 6:00 a.m., the actual and necessary schedules will be 
interpreted as those which most nearly coincide with the possible time 
of departure and arrival required to carry out the purposes of the 
travel orders. Since the basic statutory provision contemplates the 
payment of travel allowances to members while traveling away from 
their duty stations, the requirements of paragraph 4204-3 for compu- 
tation of per diem allowances on the basis of common carriers’ sched- 
ules are viewed as pertaining to only those situations where the termi- 
nals of the common carrier used in the travel are situated within 
the defined limits of the members’ duty station or in a nearby area 
readily and easily accessible by public carrier. It is concluded in 
the circumstances, therefore, that inasmuch as the members’ travel by 
common carrier terminated at Friendship International Airport, 
Maryland, outside what may reasonably be considered as the members’ 
duty station, the officers are entitled to have included in the computa- 
tion of per diem for their journeys the time necessary for the return 
travel from Friendship International Airport to their duty station at 
the Pentagon. 

Accordingly, since Lieutenants Milton and Sanders are viewed as 
being absent from their duty station in a travel status from 8:20 a.m., 
when they departed Washington National Airport, until their return 
to the Pentagon at 7:00 p.m., July 20, 1962, and 7:10 p.m., August 
31, 1962, respectively, payment for 34 day’s per diem may be made 
to the officers on the presented vouchers which are returned herewith. 
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Meetings—Actual Expenses in Lieu of Per Diem 


Although an employee who incident to attending a conference on official business 
claims actual expenses in lieu of the per diem authorized and the cost of the 
social functions associated with the conference may not be paid actual expenses 
in the absence of the authorization or approval required by section 3 of the 
Travel Expense Act of 1949, as amended, 5 U.S.C. 836, and section 6.12 of the 
Standardized Government Travel Regulations for allowance of actual expenses, 
he may be paid the expense of a banquet as a cost of the conference with an 
appropriate deduction from his per diem, as specified in section 6.7 of the regu- 
lations, upon administrative determination that his attendance at the banquet 
was necessary to a full participation in the conference, the reimbursement on 
an actual expense basis under section 3 of the 1949 act being inappropriate 
for the payment of the extraordinary costs of banquet attendance as a part 
of a conference or meeting. 


To J. E. Ritchie, Jr., United States Department of Commerce, March 
28, 1963: 

Your letter of February 15, 1963, reference L6-2 :423, requests our 
decision whether a reclaim travel voucher for $67.51 payable to E. M. 
MacCutcheon, may be certified for payment. 

The reclaim is for actual expenses in lieu of per diem, and the cost 
of social functions associated with a 3-day meeting of the Society of 
Naval Architects and Marine Engineers in New York City, incurred 
over the period Thursday, November 15, 1962, through Sunday, No- 
vember 18, 1962. The voucher is approved only by the claimant who 
says that official business ended at midnight on Friday, November 16, 
after conclusion of a banquet which cost $20. No facts or administra- 
tive determination to the contrary are of record here, thus we find 
no basis to permit a finding. that the social function on Saturday, No- 
vember 17, 1962, was an official business expense. 

The travel performed by Mr. MacCutcheon was authorized by Order 
No. 900-B-78, approved November 26, 1962, which provided only for 
the reimbursement of transportation expenses and a commutated 
allowance of $16 per diem in lieu of subsistence. He has been paid 
for travel expenses incurred in accordance with the order. 

Reimbursement of actual subsistence expenses incurred on official 
travel are allowable only under section 3 of the Travel Expense Act 
of 1949, 63 Stat. 166, as amended, 5 U.S.C. 836, and section 6.12 of 
the Standardized Government Travel Regulations. Both the statute 
and the regulations require that such form of reimbursement be spe- 
cifically authorized or approved. However, reimbursement on an 
actual expense basis under section 3 of the Travel Expense Act of 
1949 is not ordinarily appropriate for payment of extraordinary costs 
of banquets attended in connection with official business as a part of a 
conference or meeting. Those costs may be reimbursed as part of the 
cost of the conference or meeting, with an appropriate deduction being 
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made from the per diem rate as specified in section 6.7 of the Stand- 
ardized Government Travel Regulations in cases where meals are 
furnished without cost by the Government. B-95413, June 7, 1950; 
B-66978, August 25, 1947. 

There is not a sufficient showing in the present record to support 
a finding by us that attendance at the banquet on Friday, November 
16, was essential to official business. Consequently, payment for the 
banquet as a cost of the meeting may not be allowed on the present 
record. Cf. B-121334, October 4, 1954, copy herewith. If, however, 
it should be administratively determined that attendance at the ban- 
quet was necessary to a full participation in the meeting, we would 
have no objection to reimbursement of the banquet expense as a cost 
of the meeting with an appropriate deduction from per diem. 

The voucher, which is returned, may not be certified for payment on 
the present record in any amount. 


[ B-112407 J 


Uniforms—Military Personnel—Reservists—Qualification— 
Maintenance Allowance 


Former Regular officers of the Armed Forces transferred to Reserve components 
upon satisfying the 4-year service requirement of 87 U.S.C. 416(a) are entitled 
to a $50 reimbursement quadrennial uniform maintenance allowance, the re- 
striction that duty performed within 2 years after separation from a Regular 
component may not be used to qualify for the allowance having been removed 
by the act of September 7, 1962, effective November 1, 1962. 


Uniforms—Military Personnel—Reservists—Qualification—Ex- 
tended Active Duty Allowance 


The restriction that duty performed by Reserve officers of the Armed Forces 
within 2 years after transfer from a Regular component does not qualify the 
officers for the $100 extended active duty uniform allowance authorized under 
87 U.S.C. 416(b) having been removed by the act of September 7, 1962, effective 
November 1, 1962, deferment of payment of the allowance is not required after 
October 31, 1962. 


To the Secretary of Defense, March 29, 1963: 


Reference is made to letter dated February 14, 1963, from the As- 
sistant Secretary of Defense (Comptroller) requesting decision on the 
following questions as set forth in Committee Action No, 313 of the 
Department of Defense Military Pay and Allowance Committee: 


1. On July 1, 1963, a reserve officer completes a period of four years of service 
“in an active status in a reserve component” so as to satisfy the requisites of 
87 U.S.C. 416(a) for entitlement to $50 as reimbursement for the purchase of 
uniforms and equipment. However, he had prior active service as an officer of 
& regular component from which he was separated in June 1959. Prior to his 
service as a regular, he had been an officer of the Naval Reserve and had been 
paid an “initial” uniform allowance under the Naval Reserve Act of 1938. 
Does the date of his separation as a regular officer permit payment of the $50 
reimbursement on July 1, 1963, or will he become entitled to payment at some 
later date not earlier than six years after the date of his separation as a 
regular officer? 
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2. If the events in Question 1, beginning with separation as an officer of a 
regular component, occurred in the same relative chronological sequence, but 
after October 31, 1962, would that question require a different answer? 

3. After October 31, 1962, a reserve officer qualifies for the $100 active duty 
reimbursement for uniforms, as authorized under 37 U.S.C. 416(b), but for the 
fact that he had prior active service as an officer of a regular component from 
which he was separated prior to November 1, 1962, but within two years of 
mtering on active duty for a period of more than 90 days. Under the circum- 
stances, must payment of the $100 be deferred at least two years from the 
late of his separation as a regular, or is an earlier date of payment permitted? 

4. If all of the events in Question 3 occurred in the same relative chronological 
sequence, but after October 31, 1962, would that question require a different 
answer? 


The act of September 7, 1962, Public Law No. 87-649, 76 Stat. 
451, revised, codified, and enacted as Title 37 of U.S. Code, the laws 
relating to pay and allowances of the uniformed services of the 
United States. Prior laws relating to uniform allowances for officers 
of Reserve components (section 243 of the Armed Forces Reserve Act 
of 1952, approved July 9, 1952, Ch. 608, 66 Stat. 492, 50 U.S.C. 974 
repealed and reenacted as section 305 of the Career Compensation Act 
of 1949, by the act of August 10, 1956, 70A Stat. 628, 37 U.S.C. 255 
(1958 Ed.) contained three corresponding subsections authorizing uni- 
form allowances as follows: subsection (a) authorized an initial uni- 
form allowance of $200, subsection (b) a quadrennial maintenance 
uniform allowance of $50 and subsection (c) an extended active-duty 
uniform allowance of $100. Subsection (a) of the 1952 act and of 
the 1956 act relating to the $200 initial uniform allowance contained 
the following provision: 

That any individual who has served on active duty as an officer of a Regular 
component of the armed forces of the United States may not be qualified for 


entitlement under this section by duty performed within two years after 
separation from such Regular component. 


Since the section containing this general provision related to all three 
types of uniform allowances, a Regular officer transferred to the Re- 
serves was precluded from entitlement to an initial uniform allowance 
or extended active-duty uniform allowance for a period of 2 years 
and from the quadrennial maintenance uniform allowance for a period 
of 6 years after separation from the Regular component. 32 Comp. 
Gen. 255, answers to questions 4 and 5 at page 261. 

Public Law 87-649. codified the ‘provisions relating to the initial 
$200 uniform allowance in section 415 of Title 37, U.S. Code, and the 
provisions relating to the $50 quadrennial maintenance uniform allow- 
ance and the $100 extended active duty uniform allowance in section 
416. The provision of subsection (a) quoted above concerning former 
Regular officers is now codified in subsection (c) of section 415, which 
limits its application to the initial $200 uniform allowance provided 
by subsection (a) of that section, and reads as follows: 


An officer who has served on active duty as ‘an‘officer of a regular component 
of an armed force may not, on the basis of any duty performed within two years 








552 DECISIONS OF THE COMPTROLLER GENERAL [42 


after his separation from that component, qualify for an initial allowance under 
subsection (a) of this section. 


No such restriction is made against qualifying for the additional quad- 
rennial maintenance and extended active duty uniform allowances au- 
thorized by section 416. 

There is nothing in the legislative history of the act which throws 
any light on the questions presented and while section 12(a) of Public 
Law 87-649, 76 Stat. 497, states that it was the legislative purpose in 
codifying Title 37 to restate, without substantive change, the law re- 
placed by those sections on the effective date of the act, it nevertheless is 
clear from the language of the codification that the law relating to uni- 
form allowances represents a substantive change of the prior laws relat- 
ing to entitlement to uniform allowances and that, subsequent to the 
effective date of the act, the 2-year waiting period imposed against the 
former Regular officers transferred to a Reserve component now ap- 
plies only to the initial uniform allowance authorized by section 
415(a). 

Hence, any Reserve officer, including a former Regular officer trans- 
ferred to the Reserves, is entitled to the $50 quadrennial reimburse- 
ment uniform allowance provided in section 416(a) if he has not be- 
come entitled to a uniform reimbursement or allowance as an officer 
during the preceding 4 years. Likewise, any “reserve officer of an 
armed force [including a former regular officer transferred to the 
reserves], or an officer of the Army, or the Air Force, without speci- 
fication of component” is entitled to the $100 extended active-duty 
uniform allowance authorized by section 416(b) without restriction 
other than those contained in exceptions (1) and (2) of that subsection. 

Accordingly, question 1 is answered by saying that the officer whose 
situation is there described will be entitled to payment of the $50 
quadrennial uniform allowance on July 1, 1963, upon completion of 
the 4-year period of qualifying service as provided in section 416(a). 
Furthermore, any officer of this category who on November 1, 1962, 
had completed 4 years of qualifying service prior to that date but had 
not been paid the $50 quadrennial uniform maintenance allowance 
solely because of the 2-year restriction imposed by the laws in effect 
on October 31, 1962, became entitled to and should be paid this uni- 
form allowance at this time. Question 2 is answered accordingly. 

Since the 2-year restriction contained in section 415(c) has no 
application to the officers described in section 416(b), deferment of 
payment of the $100 active-duty uniform allowance to former Regu- 
lar officers transferred to the Reserves is not required after October 
31, 1962, where such officers otherwise qualify for the allowance. 
Question 3 is answered accordingly and question 4 therefore requires 
no answer. 
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[ B-141989 J 


Compensation—Double—Holding Two Offices—Temporary War- 
rant Officers 


A temporary chief warrant officer appointed pursuant to 10 U.S.C. 3448(c) (2) 
who was retired while serving in that capacity, even though his retired pay 
is not contingent upon a continued military status as a temporary officer and 
is not compensation for current service, holds an “office” within the mean- 
ing of the dual office holding prohibition in the act of July 31, 1894, 5 U.S.C. 
62, his appointment as a temporary chief warrant officer under 10 U.S.C. 
3448(c) (2) having granted him the same benefits as members of the Army 
on active duty without conferring rights that relate to a period after retire- 
ment and after a right to retired pay becomes fixed; therefore, the warrant 
officer receiving pay as a retired officer because of his military service is 
subject to the restriction in the 1894 act in the absence of a statutory pro- 
vision similar to the act of August 10, 1956, 5 U.S.C. 30r(d), exempting Re- 
serve officers from the restriction of the act. 


To the Secretary of the Army, April 2, 1963: 


Reference is made to first indorsement dated November 14, 1962, 
from the Office of the Chief of Finance, Department of the Army, 
written in response to the request contained in our decision 
B-141989, dated June 7, 1961, 40 Comp. Gen. 660, rendered in the 
case of Chief Warrant Officer George Matuck, retired, W-2 103 185, 
for an explanation of the reasons for the stated administrative con- 
clusion that Mr. Matuck “is not subject to the Dual Compensation 
Statutes of the Act of July 31, 1894 which apply to regular army 
officers and regular warrant officers retired for reasons other than 
disability.” 

The facts in this case were stated in the decision of June 7, 1961, 
and will not be repeated here. The explanation furnished by the 
Office of the Chief of Finance is that since nonregular personnel 
have not been considered as holding an “office” when not on active 
duty and Matuck’s retired pay is not contingent upon a continued 
status in any capacity, Reserve or AUS, such pay is not current 
compensation for his service and hence, that his status on the retired 
list lacks the elements of an “office” as that term is defined in 36 
Comp. Gen. 309. 

Section 2 of the act of July 31, 1894, Ch. 174, 28 Stat. 205, as 
amended, 5 U.S.C. 62, provides as follows: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached un- 
less specially authorized thereto by law; but this shall not apply to retired 
officers of the Army, Navy, Air Force, Marine Corps, or Coast Guard when- 
ever they may be elected to public office or whenever the President shall 
appoint them to office by and with the advice and consent of the Senate. 
Retired enlisted men of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard retired for any cause, and retired officers of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard who have been retired for injuries 
received in battle or for injuries or incapacity incurred in line of duty shall 
not, within the meaning of this section, be construed to hold or to have held 
an office during such retirement. 








554 DECISIONS OF THE COMPTROLLER GENERAL {42 


It has been held that members of the Armed Forces retired as 


warrant officers, including retired temporary warrant officers, not 
retired for injuries or incapacity incurred in line of duty, hold an 
“office” within the meaning of the 1894 act. See 16 Comp. Gen. 
232; 21 id. 38; 36 id. 399; B-140753, September 25, 1959; B-145159, 


March 27, 1961, and B-148353, June 6, 1962. 


In 36 Comp. Gen. 309, to which the Chief of Finance refers, we 


held that retired officers of the Armed Forces who are employed by 
nonappropriated fund activities such as post exchanges, officers’ 
mess and employees’ cooperative associations do not hold an 


“office” within the meaning of the 1894 act, because persons so em- 


ployed do not exercise a function of Government and have no tenure 
of office. However, the problem here is not the same, the question 
involved being whether a retired officer holds an “office.” The best 


source of information as to this matter is the 1894 act and subse- 


quent legislation relating to retired military personnel covered by 
that act. It will be noted that that act, as originally enacted, ex- 
empted from its operation only certain retired military officers. 
It seems quite clear, therefore, that retired military officers who 
did not fall within the specific exemptions came within the prohibi- 
tory provisions of the act. In other words, the fact that the act at 
that time exempted only certain retired officers from its restrictive 
provisions lent weight to the view that the Congress intended that 
all other retired military personnel were to be subject to that re- 
striction, whether they were retired enlisted men, warrant officers 
or commissioned officers. Hence, in 1 Comp. Gen. 571, id. 700, it 
was concluded that a retired enlisted man held an “office” within 
the meaning of that term as used in the 1894 act. While it was 
pointed out in the latter decision that there was no provision of law 
then in effect which provided that retired Army enlisted men could 
be recalled to active duty, it was concluded that places on the en- 
listed retired list had compensation attached and that it was not 
material for the purpose of that decision whether such compensation 
was for past or present services. 

The second sentence of 5 U.S.C. 62 was added by the act of 
May 31, 1924, Ch. 214, 43 Stat. 245. Such legislation was not viewed 
as affecting the rights of warrant officers under the 1894 act unless 
they were retired for disability incurred in line of duty. See 13 
Comp. Gen. 60. That amendment, too, confirms the view that re- 
tired military personnel hold offices within the meaning of the act 
since again only a certain new category, those meeting the specific 
conditions of the amendment, were exempt from the operation of 
the statute. It was clearly implied in the decision of October 16, 
1929, 9 Comp. Gen. 159, that, except for the provisions of the 1924 
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act exempting officers retired for disability incurred in line of duty 


from the restriction of the 1894 act, former officers placed on the 
Emergency Officers’ Retired List under the act ef May 24, 1928, Ch. 
735, 45 Stat. 735, 38 U.S.C. 581 (1952 Ed.), for disability incurred in 
World War I with retired pay of $2,500 or more, could not be em- 
ployed by the Federal Government. 


While the provisions of law contained in section 29(d) of the act 
of August 10, 1956, Ch. 1041, 70A Stat. 632, 5 U.S.C. 30r(d), exempt 
Reserve officers from the restriction of the 1894 act, no similar 


provision has been found relating to temporary warrant officers, 


10 U.S.C. 3448 (c) (2), codified from section 3 of the act of August 21, 
1941, as amended by section 19(d) of the act of May 29, 1954, Ch. 
249, 68 Stat. 166, granted temporary warrant officers the benefits of 
all laws and regulations applicable to the retirement, pensions and 


disability of members of the Army on active duty. It should be 


noted that such statutory provisions do not purport to confer any 
rights on a retired temporary warrant officer which relate to a 
period after his retirement and after a right to retired pay becomes 


fixed. 
Mr. Matuck’s retirement orders of August 27, 1957, show that he 


was retired in his status as a temporary chief warrant officer (W-4). 
He was serving as a temporary chief warrant officer in September 
1957 prior to his retirement and it is believed that he may be de- 
scribed accurately as a “retired officer” since that time. While 
it may be that his retired pay is not contingent on a continued mili- 
tary status as a temporary officer and it would thus seem that such 
pay is not compensation for current services, he is receiving retired 
pay as a retired officer because of his military service and since all 
retired military personnel, including former officers, have been 
viewed as being subject to the restriction of the 1894 act in the ab- 
sence of a statutory provision stating otherwise, it appears proper 
to regard Mr. Matuck as holding an “office” in his status as a retired 
temporary warrant officer and thus as being subject to the restric- 
tion of that act. 

Of interest in this matter is the case of George H. Seastrom v. United 
States, 147 Ct. Cl. 453, in which the court held that a retired tempo- 
rary warrant officer is a “retired officer” within the meaning of that 
term as used in the “Sales Statute” there involved, act of June 10, 
1896, Ch. 399, 29 Stat. 361, as amended, 34 U.S.C. 883 (1952 Ed.). 
See, also, Norman Morris Rains v. United States, Ct. Cl. No. 114-60, 
decided February 6, 1963, holding that a retired warrant officer holds 
an “office” within the meaning of that term as used in the 1894 act. In 
view of these holdings and the fact that no exemption from the opera- 
tion of the 1894 act which would be applicable to Mr. Matuck has been 
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found, we must conclude that he holds an office because of his retired 
military status within the meaning of that act. 

There is some comment in the papers submitted with the first 
indorsement of November 14, 1962, concerning the answer to ques- 
tion 2, 38 Comp. Gen. 268, to the effect that the right of a member 
of a Regular component to the retired pay of a higher Reserve 
grade does not, of itself, effect retirement in the office to which the 
higher grade normally appertains. That holding was based on the 
decision in 87 Comp. Gen. 489 (Jakway case) that a chief warrant 
officer of the Regular Air Force who was retired for disability with 
entitlement to retired pay computed on his higher Reserve grade of 
colonel, was not retired as a colonel. However, the Court of Claims 
reached a contrary conclusion when the matter was submitted for 
its consideration. Clyde C. Jakway v. United States, 146 Ct. Cl. 
482 (1959). 


[ B-150367 J 


Compensation—Double—Holding Two Offices—Civilian Position 
and Military Retired Status—Warrant Officers 


A Navy enlisted man who is retired in a temporary chief warrant officer 
grade in which he was serving at the time of retirement, but who receives 
retired pay under 10 U.S.C. 6326 on the basis of his enlisted status, does not 
by reason of the warrant officer grade have his rights or benefits as an 
enlisted man affected so that as an enlisted member he comes within the 
exception in the dual office act of July 31, 1894, as amended, 5 U.S.C. 62, and 
is entitled to hold a civilian position. 


To the Secretary of the Navy, April 2, 1963: 

Reference is made to letter of November 23, 1962, from the Under 
Secretary of the Navy, requesting our decision whether retired 
members of the Regular Navy and Marine Corps who hold a perma- 
nent enlisted status but who are placed on the retired list in their 
temporary warrant officer or commissioned officer grade, under the 
provisions of 10 U.S.C. 6326, hold an “office” within the meaning of 
section 2 of the act of July 31, 1894, Ch. 174, 28 Stat. 205, as 
amended, 5 U.S.C. 62. The request was assigned submission No. 
SS-N-680 by the Department of Defense Military Pay and Allow- 
ance Committee. 

Section 62, 5 U.S. Code (act of July 31, 1894, as amended), pro- 
vides as follows: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars ‘shall be 
appointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; * * *. Retired enlisted men of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any cause, 
* * * shall not, within the meaning of this section, be construed to hold 
or to have held an office during such retirement. 
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The question presented is illustrated by the case of Chief Com- 
munications Technician (W-3) Harry G. Sweet, United States 
Navy, retired. It is reported that Mr. Sweet enlisted in the United 
States Navy on July 15, 1930. He was promoted as a Regular en- 
listed man and temporary warrant officer to the grade of chief 
radio electrician (W-2) on February 15, 1951. While it is stated 
that on February 15, 1957, he was promoted to temporary chief 
communications technician (W-3) under the Warrant Officer Act 
of 1954, 34 U.S.C. 135 note (1952 Ed., Supp. III), that act was no 
longer in effect at that time. Its relevant provisions were then 
included among those codified in 10 U.S.C. 5596. On October 1, 
1960, he was placed on the retired list in that grade (W-3) under 
the provisions of 10 U.S.C. 6326. 

Section 6326, 10 U.S. Code, provides as follows: 

(a) Each enlisted member of the Regular Navy or the Regular Marine 
Corps who applies for retirement after completing 30 or more years of 
active service in the armed forces shall be retired by the President. 

(b) For the purpose of subsection (a), “enlisted member” includes a member 
of the Regular Navy or the Regular Marine Corps who holds a perma- 
nent enlisted grade and a temporary appointment in a commissioned or 
warrant officer grade. 

(c) Each person retired under this section— 

(1) unless otherwise entitled to a higher grade, shall be retired in the 
grade in which serving at the time of retirement; and 

(2) unless otherwise entitled to higher pay, is entitled to retired pay at 
the rate of 75 percent of the basic pay to which he would be entitled if 
serving on active duty in the pay grade in which he was serving on the 
day before retirement. 

Since it appears that Mr. Sweet was appointed to temporary 
grade W-3 under the provisions of 10 U.S.C. 5596 such statutory 
provisions must be considered in conjunction with those of 
10 U.S.C. 6326. Subsection 5596(f) provides that the temporary 
appointments made under that section “do not change the perma- 
nent, probationary, or acting status of members so appointed 
*** or abridge their rights or benefits.” While the similar 
provision contained in section 3(b) of the Warrant Officer Act of 
1954, 34 U.S.C. 135a(b) (1952 Ed., Supp. III), is applicable only 
to permanent warrant officers temporarily appointed to a higher 
grade, Mr. Sweet’s rights are governed by 10 U.S.C. 5596 since his 
temporary promotion to grade W-3 necessarily was accomplished 
under such previsions of law, the promotion having been made on 
February 15, 1957, after the enactment of 10 U.S.C. 5596. 

Under the provisions of 10 U.S.C. 6326, Mr. Sweet was 
authorized to apply for retirement as an “enlisted member of the 
Regular Navy” and to be retired in the temporary warrant officer 
grade in which he was serving at the time of retirement. Our 
decisions have recognized that in certain situations where enlisted 
men are authorized to be retired in an enlisted status and advanced 
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to officer rank for pay and other purposes, they do not lose the 
status of a retired enlisted man and thus are excluded from the 
application of the 1894 act. See 26 Comp. Gen. 271. Compare 40 
Comp. Gen. 622, answer to question 1. 

In 35 Comp. Gen. 657, 662, it was held that an enlisted man serving 
in a temporary commissioned grade who was retired in that grade 
under section 6 of the act of February 21, 1946, Ch. 34, 60 Stat. 27, 
as amended, 84 U.S.C. 410b (1952 Ed., Supp. IV), upon completion 
of more than 20 years’ service, is retired in his officer status and 
hence holds an “office” within the meaning of that term as used 
in the 1894 act. However, a right to retirement under the 1946 
act, as amended, accrued by virtue of the member’s status as an 
officer and his service in that status. While Mr. Sweet was 
retired in his temporary chief warrant officer grade, his right to 
retirement under 10 U.S.C. 6326 accrued to him solely by virtue of 
his status as an enlisted man. Basically therefore, his situation 
more nearly approximates that of the enlisted man discussed in 26 
Comp. Gen. 271, than that of the member involved in 35 Comp. Gen. 
657. In such circumstances, and since Mr. Sweet’s temporary W-3 
appointment did not abridge his “rights or benefits” as an enlisted 
man, it appears proper to regard him as an enlisted man insofar 
as the 1894 act is concerned. Compare 31 Comp. Gen. 529. 

The question presented is answered accordingly. 


[ B-150838 J 


Subsistence Allowance—Rations in Kind Availability—Determina- 
tion 


Enlisted men of the Air Force at an overseas location who prior to the availa- 
bility of messing facilities resided on the local economy and were paid a 
basic subsistence allowance at a rate authorized when rations in kind are 
not available may not continue to be paid such rate on the basis of a 
general determination that the distance between residence and place of duty 
made it impracticable for the men to use the available mess, section 301 
of the Career Compensation Act of 1949, as amended, 37 U.S.C. 402, and 
Executive Order No. 10119, dated March 27, 1950, requiring the determina- 
tion of impracticability to be made on the basis of each member’s individual 
circumstances, distance between residence and mess not being a factor for 
consideration; therefore, a basic allowance for subsistence at any rate in 
excess of the separate rations rate may not be authorized unless the use of 
the mess would interfere with the accomplishment of the organization’s 
mission, or meals are missed by the men because of scheduled duty. 


To Major A. C. Bridewell, Jr., Department of the Air Force, April 
5, 1963: 


By letter dated February 15, 1963, the Assistant Chief, Pay and 
Travel Division, Directorate of Accounting and Finance, Depart- 
of the Air Force, forwarded your letter of August 14, 1962, request- 
ing advance decision as to the proper rate of payment of basic 
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allowance for subsistence for enlisted men in Ankara, Turkey, 
effective May 1, 1962. The request was assigned Air Force Request 
No. DO AF 688 by the Department of Defense Military Pay and 
Allowance Committee. 

The file accompanying your request discloses that prior to May 
1, 1962, a Government mess capable of serving all the enlisted men 
stationed in the Ankara area was not available so that those men who 
are required to reside on the local economy were more or less auto- 
matically paid basic allowance for subsistence at the rate of $2.57 
per day. However, a new or enlarged Government mess was estab- 
lished May 1, 1962, which was capable of serving all enlisted service 
members on duty in the Ankara Metropolitan area and as a conse- 
quence, members living on the local economy no longer were paid 
at the $2.57 rate which is payable where Government messing facili- 
ties are not available, in the absence of proper determinations in 
the case of each individual that it was impracticable for him to use 
the available mess. These men have been allowed the separate 
rations rate of $1.20 per day as though they were given permission 
to mess separately. 

You forwarded with your submission the claims of three enlisted 
men, Technical Sergeant Gerald D. Peters, Staff Sergeant James 
D. Herring and Master Sergeant William J. Bennett, who are as- 
signed to three different organizations operating at places in the 
Ankara area—located at distances varying from 0.5 to 1.1 miles 
from the Government mess—requesting payment of the difference 
between $1.20 and $2.57 per day for basic allowance for subsistence 
from May 1, 1962, to the present time. The claims are supported 
in each case by determinations of the commanding officers of the 
installations to which the airmen are assigned that it is imprac- 
ticable for subsistence in kind to be furnished by the Government 
to enlisted members assigned to their command, together with 
military pay orders on which are listed a number of airmen (in- 
cluding the claimants) bearing certificates that the airmen so listed 
are authorized basic allowance for subsistence at the rate of $2.57 
per day due to the impracticability of furnishing rations in kind to 
them. 

The claims and determinations of the commanding officers cite 
various factors to justify impracticability, such as, distance between 
privately obtained quarters, place of duty and the available Govern- 
ment mess, lack or inadequacy of Government transportation, 
scheduled duty at hours when the Government mess is closed, traffic 
and weather conditions, morale, etc., principal reliance being placed 
on distance between place of residence and place of duty. 

You say that most activities are located within an area that is 
approximately two miles long and one mile wide, that for most 
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units in the Ankara area Government transportation from the vari- 
ous sites has been and is now being provided to and from the dining 
hall and that in cases where such transportation is impracticable 
due to distance and the specific nature of the duties performed, 
supplemental subsistence claims for missed meals are being processed. 
You ask the following questions: 

a. Is BAS at the increased rate payable based on these claims? 


b. If question a. above is answered in the affirmative, what would be the 
effective date? 

e. Although the claims submitted herewith are representative of 3 organiza- 
tions only, claims which are basically the same could be submitted by fifteen 
other organizations. All told, over five hundred service members in the Ankara 
Area are involved. If the three claims submitted are acceptable for payment, 
would this authority extend to the other claims not submitted? 


On February 2, 1960, the Commander of The United States Logistic 
Detachment 30, determined that since issuance of rations in kind 
was not practicable and Government messing facilities were not 
available in Ankara, Turkey, all enlisted men residing on the local 
economy were eligible to receive basic allowance for subsistence 
at the rate of $2.57 per day. Upon completion of the new TUSLOG 
Detachment 30 dining facility, the commander of that organization 
on April 25, 1962, announced its availability to all enlisted members 
on duty in or residing in the Ankara Metropolitan area. He there- 
fore declared that a Government mess was available effective 
May 1, 1962, and that all certificates issued in support of payment 
of basic allowance for subsistence at the rate of $2.57 per day 
would no longer be considered valid or acceptable by the Detach- 
ment 30 Accounting and Finance Officer. He further stated that after 
May 1, 1962, the $2.57 rate would be allowed only to those members 
for whom the use of the Government mess or issuance of rations in 
kind is considered impracticable because of duty assignment and in- 
dicated that in the event the circumstances are questionable and 
where it appears that the requirements of the pertinent regulations 
have not been met, the items in question would be forwarded to this 
Office for decision. Apparently as a result of this announcement, 
no payments have been made at the rate of $2.57 subsequent 
to May 1, 1962, except for missed meals due to duty assignment and 
that members who did not use the Government mess after it became 
available on May 1, 1962, have been allowed basic allowance for sub- 
sistence at the rate of $1.20 per day as though the men had been 
authorized to mess separately for their own convenience. 

Section 301 of the Career Compensation Act of 1949, approved 
October 12, 1949, Ch. 681, 63 Stat. 812, as amended, 37 U.S.C. 251 
(1958 Ed.)—see 37 U.S.C. 402 for provisions of law currently in 
effect—provided that members of the uniformed services entitled 
to receive basic pay shall be entitled to receive a basic allowance 
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for subsistence at the rates there prescribed when (1) rations in 
kind are not available; (2) when permission to mess separately is 
granted; or (3) when assigned to duty under emergency conditions 
where no Government messing facilities are available. Regula- 
tions authorized by subsection 301(d) to be prescribed by the 
President, contained in Executive Order No. 10119, dated March 27, 
1950, provided that the term “when rations in kind are not avail- 
able” shall be considered applicable in the case of enlisted members 
on duty at stations where it is determined in accordance with regula- 
tions prescribed by the Secretaries that it is impracticable for 
subsistence in kind to be furnished by the Government. Depart- 
mental regulations issued to implement the statute and Executive 
order provide in general that the determination of impracticability 
for subsistence in kind to be furnished by the Government is the 
responsibility of the installation commanders, that each member’s 
case should be considered on the basis of his individual circum- 
stances and that the determination that utilization of a Government 
mess would be impracticable should be justified by a certifying 
officer. It is contemplated that the determinations will be made by 
the installation commander on the basis of the existing facts and 
circumstances which, under the law and regulations, reasonably 
justify a conclusion that the furnishing of subsistence in kind by 
the Government is impracticable. Certain general policy criteria 
have been formulated for the guidance of installation commanders 
in approving these allowances for subsistence. Some of these 
factors are: (1) Government messing facilities when available 
within the geographical area will be employed to the fullest extent 
compatible with economy and efficiency; (2) a cash allowance is 
authorized solely in the interest of economy to the Government when 
messing facilities are not available, or utilization is impracticable, 
and not to provide additional compensation to the member con- 
cerned; (3) subsistence and quarters allowances are separate 
allowances, approval of one does not entail approval of both. Para- 
graph 4-24b, Army Regulations 37-104, specifically provides that 
entitlement to basic allowance for subsistence at the rate pre- 
scribed when rations in kind are not available is not contingent 
on the location of residence with relation to the place of employ- 
ment; that the governing factor is the location of the member's 
place of employment with relation to the nearest Government 
messing facility; and that missing one or two meals daily because 
of the nature of assigned duties does not for that reason authorize 
payment of the full basic allowance for subsistence of $2.57 per 
day. While a contemporaneous administrative authorization or 
determination by proper authority usually is considered to be the 
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best evidence of the facts, it is not conclusive of the matter 
where the facts are otherwise clearly established. Thus, where 
the determination that it was impracticable for enlisted men to use 
an available mess was based on improper factors, such as, de- 
pendency or marital status, we have refused to recognize the deter- 
mination as conclusive. 39 Comp. Gen. 614. 

While distance and availability of Government transportation be- 
tween place of duty and place of mess are factors to be considered 
in determining the availability of rations in kind, we have found no 
provision of law which evidences a legislative intent that the distance 
between place of residence and place of mess should be considered 
in this matter. The general determination of April 30, 1962, that 
it is impracticable for all enlisted personnel assigned to JUSMMAT 
to use the available Govenment mess is based largely on the fact 
that such personnel must live in private housing, some of them 
some distance from the mess, a factor not for consideration under 
the law and regulations. While paragraph 2d of that determination 
refers to the fact that, if the Government mess is used “the duty 
hours would necessarily have to be shortened to permit the normal 
time for messing, to include travel time” and that that would ad- 
versely affect the mission, facts in support of such determination 
were not furnished. From the information that was submitted, it 
appears unlikely that the distance of the mess from the point of duty 
of the personnel involved is such that it would be impracticable for 
them to use the mess for at least two meals a day. Hence, except 
in cases where the use of the available Government mess would 
actually interfere with the accomplishment of the mission of an 
organization because of the distance between place of duty and the 
messing facility or meals are missed because of scheduled duty, there 
is no authority for payment of basic allowance for subsistence at 
any rate in excess of $1.20 per day for enlisted men on duty in the 
Ankara Metropolitan area subsequent to the establishment of an 
adequate Government mess on May 1, 1962. Accordingly, question 
(a) is answered in the negative and questions (b) and (c) require no 
answer. If, as stated by Sergeant Herring, he was required to 
work on shifts of 24 hours per day without relief during meal hours, 
his claim for meals so missed should be processed for payment in 
the manner mentioned in the third paragraph of your letter. 


[ B-151068 J 


Contracts—Renewals—Work Hours Act of 1962 Applicability 


Whenever the modification or amendment of contracts so changes the rela- 
tionship of the parties as to require the agreement of both, the contracts are 
not existing contracts within the scope of section 204 of the Work Hours Act 
of 1962, 40 U.S.C. 327 note, and the provisions of the act are for inclusion in 
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any renewals or extensions of the contracts effected by mutual agreement of 
the parties, with the exception of an existing contract that is renewed or ex- 
tended by the exercise of a right or option reserved by the Government to 
renew or extend the contract pursuant to the terms fixed under the contract 
and without reference to the contractor for his consent. 

To the Chairman, United States Atomic Energy Commission, April 


8, 1963: 


By letter of March 13, 1963, signed by the Director, Division of 
Contracts, our views have been requested on whether certain cost- 
type contracts when renewed or extended by the Commission should 
be regarded as existing contracts within the purview of section 204 
of the Work Hours Act of 1962, Public Law 87-581, 76 Stat. 357, 40 
U.S.C. 327 note. 

Section 204 provides that the act shall not affect any contract 
existing on its effective date. We understand that many of the 
contracts which are the concern of the letter of March 13 have been 
in effect for a number of years. However, they are periodically 
extended or renewed on such terms as to require the mutual agree- 
ment of the parties. 

It is our position that for purposes of the Work Hours Act a new 
contract is created notwithstanding any previous contractual rela- 
tionship whenever a contract modification or amendment so changes 
the relationship as to require agreement of both parties. From the 
description contained in the letter of March 13 we conclude that the 
contracts in question would not under that criterion be regarded as 
existing contracts within the scope of section 204, and that the pro- 
visions required by the Work Hours Act are properly for inclusion in 
any renewals or extensions thereof effected by mutual agreement 
of the parties. 

However, the conclusion herein stated is not to be understood as 
applicable to a renewal or extension of an existing contract by the 
exercise of a right or option reserved by the Government therein to 
renew or extend such contract upon terms fully fixed thereby, with- 
out reference to the contractor’s consent to such renewal or extension. 


[ B-105908 J 


Courts—Costs—Agency Participation 


The cost of litigation undertaken by a contractor at the request of a General 
Services Administration contracting officer to test the constitutionality of a 
State tax as it affects the Idaho tax on gasoline secured by the Atomic 
Energy Commission through Federal Supply Schedule contracts entered into 
pursuant to section 201(a)(3) of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U.S.C, 481(a)(3), which authorizes the 
Administration to procure and supply personal property for the use of execu- 
tive agencies, is a cost incurred by the Administration in carrying out its 
normal duties and functions to protect the interest of the United States for 
which the appropriations of other agencies are not available in the absence of 
express statutory language, and the outcome of the litigation establishing 
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precedents applicable to the purchases of all ordering agencies in the taxing 
State, the Atomic Energy Commission is not required to reimburse part of 
the litigation expenses incurred by the Administration to test the constitu- 
tionality of the tax. 

To the Administrator, General Services Administration, April 10, 


1963: 


Letter of January 10, 1963, from the Acting Administrator, Gen- 
eral Services Administration, concerns reimbursement for litigation 
expenses incurred by your Administration in connection with testing 
the constitutionality of a State tax, particularly as it affects the 
Idaho tax on gasoline secured by the Atomic Energy Commission 
through Federal Supply Schedule contracts. 

We understand that pursuant to the provisions of Federal Supply 
Sehedule contracts the Contracting Officer (an employee of your 
Administration) directed the contractor to litigate the constitu- 
tionality of the Idaho gasoline tax as it applied to certain sales to the 
United States, and agreed to reimburse the.contractor for the expenses 
involved and did so. Since the Atomic Energy Commission pur- 
chased gasoline under the contracts, the General Services Admin- 
istration requested that the Commission reimburse it for part of the 
litigation costs. The Atomic Energy Commission is of the view that 
its appropriations are not available for such purpose and in this con- 
nection refers to 31 U.S.C. 628. This code section provides that 
except as otherwise authorized by law, appropriations must be applied 
solely to the objects for which respectively made, and no others. 


The Acting Administrator states that the basis for Federal Supply 
Schedule contracts and for reimbursement in this and similar cases 
is found in section 201(a) (3) of the Federal Property and Adminis- 
trative Services Act of 1949, approved June 30, 1949, Ch. 288, 63 
Stat. 383, as amended, 40 U.S.C. 481(a) (3), which provides that the 


Administrator of the General Services Administration (GSA) shall 
procure and supply personal property for the use of executive 
agencies in the proper discharge of their responsibilities. He ex- 
plains that many of the functions performed by GSA under section 


201, 40 U.S.C. 481, are not financed under GSA appropriations, and 


that it seems clear that the basic fiscal reponsibility, as well as 
any recoveries obtained, remain inherently those of the ordering 
agencies. 


The Acting Administrator states that sections 205 and 208(c) of the 
above-cited act, 40 U.S.C. 486 and 5 U.S.C. 630h(c), respectively, also 
appear in point as representing the overall broad historic pattern 


under which GSA was extended very full authority and discretion 
in the field of Government procurement. He refers to a GSA regu- 


lation (GSA I-II-303.03a) as being of particular application in that 
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it points out normal areas where the ordering offices should act, 
altheugh the regulation is silent on tax matters. The Acting Ad- 
ministrator also makes reference to 29 Comp. Gen. 36 and states 
that the authority of using agencies to act in the area concerned is 
supported by that decision. He explains that the comments in other 
cases, namely 28 Comp. Gen. 706 and 31 Comp. Gen. 251, indicate that 
there is no requirement for active participation in litigation by the 
contracting agency. He also refers to certain provisions of title 7 
of the General Accounting’ Office Policy and Procedures Manual 
which he feels have an indirect bearing on the problem. 

The Acting Administrator states that your Administration believes 
that the parallel between the making of price adjustments with 
contractors and tax adjustments with taxing agencies is close 
enough to permit action by the using agencies in both cases, although 
your Administration believes that in view of the overriding nature 
of the GSA responsibility and the wording of the General Provisions 
of the contracts that the Contracting Officer should always be con- 
sulted. In this connection, our attention is called to section 19(d) of 
GSA Form 281c which makes provision for direction by the Contract- 
ing Officer but requires that the Government agree to reimburse the 
contractor for such expenses. It is explained that your Administra- 
tion believes the distinction clearly shown between the Contracting 
Officer and the Government demonstrates the intent of the contract 
that using agencies reimburse the contracting agency. 


The Acting Administrator states that it is the belief of your 


Administration that there is no restriction, either express or implied, 
against reimbursement in cases like the present. He requests a 
decision as to whether reimbursement in such instances might not 
be proper, either by agreement or on request from the contracting 
agency. 

Section 201(a) (8) of the Federal Property and Administrative 
Services Act of 1949, as amended, requires that the Administrator, 
General Services Administration, procure and supply personal 
property for the use of executive agencies. Thus, this section imposes 
a duty on the General Services Administration to procure and supply 


personal property for the executive agencies of the Government. 
Presumably in fulfillment of that duty your Administration executes 
Federal Supply Schedule contracts under which contractors agree 
to supply items of personal property at certain prices for a specified 
period of time to Government agencies placing orders for such items 


under the particular contract. Thus, the award and general admin- 


istration of Federal Supply Contracts are part of the normal duties 
and functions of your Administration. 
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In awarding and administering generally Federal Supply Schedule 
contracts it is the responsibility of the General Services Administra- 
tion to protect the financial interest of the United States. Accord- 
ingly, it is the duty of the General Services Administration to have 
litigated, if possible, the constitutionality of a State sales tax where 
necessary if it is determined by the Administrator to be in the best 
interest of the United States to do so. Costs incurred in carrying 
out the normal duties and functions of an agency would be payable 
by such agency and another agency’s appropriations would not be 
available to pay such costs in the absence of express statutory 
language. 

While section 201(a) (3) together with sections 205 and 208(c) of 
the above-cited act vest broad authority in the Administrator of 
GSA, we found nothing in the said sections which either authorizes 
or requires another Federal agency to reimburse GSA for costs 
incurred by it in carrying out its normal functions and duties. 

It is true that section 205 of the cited act provides, among other 
things, that the Administrator may delegate (with certain excep- 
tions) any authority vested in him by the act to the head of any 
other agency. It also provides that the Administrator may designate 
and authorize any executive agency to perform any function vested 
in the General Services Administration or in the Administrator, 
provided that the head of the agency concerned consents to such 
designation or assignment of functions or delegation of authority 
or provided the President directs it. Section 205 further provides 
that when a function is transferred or assigned to an executive agency 
the Administrator may with the approval of the Director of the 
Bureau of the Budget provide for the transfer of appropriate per- 
sonnel, records, property and allocated funds to the agency to which 
the function is assigned. However, in the absence of a showing 
that the function of awarding and administering Federal Supply 
Schedule contracts has been transferred to another agency, that 
function remains in the General Services Administration. 

Moreover, the responsibilities placed on the ordering agencies by 
the cited GSA regulation (GSA I-II-303.03a) concern the con- 
tractor’s performance in connection with the specific purchase 
order placed by the ordering agency rather than the general admin- 
istration of the contract. For example, the price adjustment respon- 
sibility placed on the ordering agency by the regulation concerns 
price adjustment in connection with nonconforming supplies or 
services furnished in connection with a specific purchase order 
placed against the Federal Supply Schedule contract. Also, termi- 
nation by the ordering or purchasing agency involves only the 
purchase order of such agency. 
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The decisions of the Comptroller General and the provisions of 
Title 7 of the General Accounting Office Policy and Procedures 
Manual cited in the Acting Administrator’s letter, in effect, involve 
only the specific purchase orders placed by an ordering agency. 
There is nothing in either the cited decisions or in the provisions of 
Title 7 which implies that if GSA pursuant to the contract provisions 
requests a contractor to litigate the constitutionality of a State 
sales tax, as the tax applies to purchases under a Federal Supply 
Schedule contract, and agrees to reimburse the contractor the 
costs of such litigation, the using agencies, i.e. the agencies placing 
purchase orders, are authorized or required to reimburse GSA a 
part or all of such costs. 

Litigation to determine the constitutionality of a State sales or 
gasoline tax as it affects sales to the United States under Federal 
Supply Schedule contracts establishes precedents applicable to 
purchases of all ordering agencies in the taxing State and may 
establish precedents which have a bearing in other States where a 
similar situation arises. Thus, there is a distinction between mat- 
ters which generally affect only an ordering agency and those which 
are of general concern and would affect all ordering agencies. 

Section 19(d) of GSA Form 281c referred to in the Acting Ad- 
ministrator’s letter reads as follows: 

(d) Evidence of Exemption.—The Government agrees, upon request of the 

Contractor, to furnish a tax-exemption certificate or other similar evidence 
of exemption with respect to any direct tax not included in the contract price 
pursuant to this clause; and the Contractor agrees, in the event of the refusal 
of the applicable taxing authority to accept such evidence of exemption, (i) 
promptly to notify the Contracting Officer of such refusal, (ii) to cause the 
tax in question to be paid in such manner as to preserve all rights to refund 
thereof, and (iii) if so directed by the Contracting Officer, to take all neces- 
sary action, in cooperation with and for the benefit of the Government, to 
secure a refund of such tax (in which event the Government agrees to re- 
imburse the Contractor for any and all reasonable expenses incurred at 
its direction). 
The fact that the language used in section 19(d) provides for direc- 
tion by the “Contracting Officer” and reimbursement by the “Gov- 
ernment” to the contractor for the expenses involved, does not 
require the conclusion that the use of the terms “Contracting Officer” 
and “Government” demonstrate the intent of the contract that using 
agencies might reimburse the contracting agency. These two terms 
are used numerous times throughout Form 281c as well as in Stand- 
ard Form 32 and it is the usual terminology in all Government 
contracts. 

We note that GSA Form 281c has been canceled by FSS P 2800.8, 
Ch. 9, dated July 19, 1962, and there is now incorporated by refer- 
ence in Federal Supply Schedule contracts GSA Form 1424, dated 
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May 1962. In connection with Federal, State and local taxes, para- 
graph 24(e) (1) and (2) of the latter Form provides as follows: 

(e) (1) The Contractor shall promptly notify the Contracting Officer of all 
matters pertaining to Federal, State, and local taxes and duties that reason- 
ably may result in either an increase or decrease in the contract price. 

(2) Whenever an increase or decrease in the contract price may be re- 
quired under this clause, the Contractor shall take action as directed by the 
Contracting Officer, and the contract price shall be equitably adjusted to 
cover the costs of such action, including any interest, penalty, and reasonable 
attorney’s fees. 


Under the quoted provisions the contract price is required te be 
equitably adjusted to reflect the cost of litigation incurred by the 
contractor pursuant to the direction of the Contracting Officer. It 
appears that the language of the clause may have been intended to 
permit the charging of legal fees to ordering agencies as a part 
of an adjusted contract unit price. Apart from the practical diffi- 
culties which would be involved in attempting to do this, it is our 
opinion, for the reasons hereinbefore stated, that such action would 
be improper. We believe that any upward equitable price adjust- 
ment effected under the present clause would have to be in the 
form of a lump-sum payment to the contractor to be made by GSA 
rather than the ordering agencies. 

In light of the foregoing it is our view that an agency’s appro- 
priations are not available to reimburse the General Services Ad- 
ministration amounts paid to a contractor for costs the contractor 
incurred in testing the constitutionality of a State sales tax at the 
request of a GSA Contracting Officer pursuant to a provision in a 
Federal Supply Schedule contract. 


[ B-149656 J 


Transportation—Dependents—Military Personnel—Court-Martial 
Sentence 


Although subsequent information evidences a Marine Corps enlisted member 
was not reduced to his lowest enlisted grade until completion of appellate 
review of the general court-martial that sentenced him to a dishonorable 
discharge, forfeiture of all pay and allowances, and confinement, the auto- 
matic reduction provided by Article 58a of the Uniform Code of Military 
Justice upon approval of a court-martial sentence by the convening authority 
not being required by naval regulations, and that, therefore, the member was 
in the grade of sergeant (E-4)—an eligible grade for transportation of de- 
pendents and dislocation allowance—on the effective date of the orders trans- 
ferring him after confinement from a Disciplinary Command to Quantico 
pending review of his case, the member is, nevertheless, not entitled to 
travel and _ transportation allowances, his assignment pending appellate 
review of his sentence being of a temporary nature, the transfer orders are 
not competent permanent change of station orders under which the member is 
eligible to receive the benefits provided by 37 U.S.C. 404 for members 
authorized a permanent change of station. 42 Comp. Gen. 222, modified. 
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To Major G. Matthew, United States Marine Corps, April 10, 1963: 


By third indorsement dated December 19, 1962, PDTATAC Con- 
trol No. 62-27, the Per Diem, Travel and Transportation Allowance 
Committee forwarded here your letter of November 26, 1962, in effect 
requesting reconsideration of our decision dated October 29, 1962, 
B-149656, 42 Comp. Gen. 222, to Captain C. A. Murray, Jr., Dis- 
bursing Officer, U.S. Marine Corps. In that decision we considered 
the entitlement of Sergeant (E-4) Luverne L. Young, United States 
Marine Corps, to payment for travel of dependents and dislocation 
allowance upon his transfer from the U.S. Naval Disciplinary Com- 
mand, Naval Base, Portsmouth, New Hampshire, after confinement, 
to the Marine Corps Schools, Quantico, Virginia, pending review of 
his case by the United States Court of Military Appeals. 

The record before us at that time did not disclose the court-martial 
sentence received by the member. However, it appeared from the 
opinion of the Court of Military Appeals rendered in his case, United 
States v. Young, 32 CMR 134, that a general court-martial sentenced 
him to be separated from the service with a dishonorable dis- 
charge, to forfeit all pay and allowances, to be confined at hard 
labor for 8 years and to be reduced to the grade of private. Also, 
it appeared from that opinion that the convening authority reduced 
the period of confinement to five years but otherwise approved the 
sentence as adjudged. On the basis of informal information we 
received concerning the matter, it was our understanding that the 
convening authority had suspended the execution of the dishonorable 
discharge and confinement until completion of appellate review and 
in view of such information, we assumed that he ordered the 
remainder of the sentence into immediate execution. Viewing such 
circumstances in the light of the purposes of the provisions of para- 
graph 126e of the Manual for Courts-Martial, 1951, as amended by 
Executive Order No. 10652, January 10, 1956, with respect to reduc- 
tion to the lowest enlisted pay grade under the circumstances there 
stated, we concluded that Young was to be regarded as having been 
reduced to such grade contemporaneously with the approval of his 
sentence by the convening authority. Since the grade of private 
is an ineligible grade for transportation of dependents and disloca- 
tion allowance and as there was no showing that Young was 
subsequently promoted we held that he would not be entitled to such 
allowances. It now appears, however, that when our decision of 
October 29, 1962, was rendered the full facts were not available. 
Accordingly, the matter will be reconsidered at your request. 
Compare 11 Comp. Gen. 138. 

It is now reported that the convening authority did not suspend 
the execution of the dishonorable discharge or confinement until 
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completion of appellate review and that the provision of the sentence 
for reduction in grade was not ordered executed until July 3, 1962, 
after a decision had been rendered by the Court of Military Appeals. 
In this regard, you point out that paragraph 126e, MCM, 1951, as 
amended by Executive Order No. 10652, effective January 20, 1956, 
does not require automatic reduction in grade, if otherwise pro- 
scribed by regulations promulgated by the Secretary of the Depart- 
ment concerned, in cases where a court-martial sentence as 
approved by the convening authority includes (1) dishonorable or 
bad conduct discharge, (2) confinement, or (3) hard labor without 
confinement. Similar provisions are now contained in 10 U.S.C. 
858a, Article 55a of the Uniform Code of Military Justice, as added 
by the act of July 12, 1960, Public Law 86-633, 74 Stat. 468. You 
further point out that at the time of the convening authority’s action 
in Young’s case section 0109, 1955 Naval Supplement to the Manual 
for Courts-Martial, promulgated by the Secretary of the Navy, pro- 
vided that automatic reduction under Article 58a of the Code will 
not be effected in the naval service. 

Article 71(c) of the Uniform Code of Military Justice provides 
that: 

(c) No sentence which includes, unsuspended, a dishonorable or bad-con- 
duct discharge, or confinement for one year or more shall be executed until 
affirmed by a board of review and, in cases reviewed by it, the Court of 
Military Appeals. 

In view of these provisions and since it now appears that the pro- 
visions of Young’s sentence for dishonorable discharge and confine- 
ment were not suspended, the portion of the sentence providing for 
his reduction to the grade of private legally could not be, and was 
not, ordered into execution at the time of approval of the sentence 
by the convening authority. Further, since the administrative 
regulations provide that automatic reduction to the lowest enlisted 
grade will not be effected in the naval service in these circum- 
stances, it appears that he was not reduced in grade until his sentence 
was ordered executed on July 3, 1962. Our decision of October 29, 
1962, is therefore modified accordingly. Thus, he held the grade of 
Sergeant (E-4) on the effective date of his orders of January 19, 
1962, and we have before us the question concerning his entitlement 
to travel and transportation allowances incident to those orders. 

Under the pertinent statute, 37 U.S.C. 404, and the applicable 
regulations issued pursuant to the statute a duly authorized perma- 
nent change of station fixes the member’s right to transportation 
of his dependents and dislocation allowance, within prescribed limi- 
tations, from the old permanent station to the new. The purpose 
of the statute and regulations authorizing transportation of depend- 
ents and dislocation allowance is to relieve a member of the burden 
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of personally defraying the travel expenses of his dependents and 
the cost of moving his household effects when such expenses are 
incurred as a result of an ordered permanent change of station. 
Whether a duty station is a member’s designated post of duty (or 
permanent station) for such purposes is a question of fact for deter- 
mination on a consideration of factors such as duration or nature of 
assignment, or whether the duties assigned there constitute the mem- 
ber’s paramount or only existing duty assignment. 36 Comp. Gen. 
757, 758; 38 id. 853, 856. 

In Young’s case the record indicates that he was ordered to 
Quantico, Virginia, pending review of his case by the United States 
Court of Military Appeals. While he was ordered restored to duty, 
the Commandant of the Marine Corps reported that Quantico was 
not intended to be his ultimate duty station for normal, unrestricted 
duties. He was to have been further transferred to the 2d Marine 
Division at Camp LeJeune, North Carolina, if he was to have been 
returned to a normal duty status. Thus, it appears that while his 
assignment at Quantico, where Government quarters and mess were 
available, was his only existing station, the assignment was incident 
to the court-martial sentence which included a dishonorable discharge 
and was of a temporary nature pending appellate review of such 
sentence. 

In these circumstances and since the transportation of dependents 


and household effects of members discharged from the service 
under other than honorable conditions may not be authorized at 
Government expense, the orders of January 19, 1962, may not be 
viewed as competent permanent change of station orders for which 
the member is authorized to receive travel and transportation allow- 
ances for his dependents. Compare 37 Comp. Gen. 21. 

The question is answered accordingly. 


[ B-150604 J 


Transportation—Dependents—Military Personnel — Children — 
Under Five—At Time of Member’s Retirement 


A member of the uniformed services stationed overseas who upon retire- 
ment delayed return to home of selection for a year during which time his 
daughter became 5 years of age is not entitled to a monetary allowance in 
lieu of transportation for the land portion of the daughter’s travel under 
paragraph 7003 of the Joint Travel Regulations authorizing transportation 
of dependents 5 years of age or over, paragraphs 4158-1 and 7012-1 provid- 
ing for entitlement to transportation of the member and his dependents as 
of when he retires, and while the performance of travel is permitted within 
1 year after the member’s termination of active duty, his travel rights accrue 
as an incident of and at the time of retirement, and the delay in travel does 
not establish an additional period of time during which the home of selection 
travel rights may be increased or decreased by events occurring subsequent 
to retirement. 
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To Major Albert B. C. Davis, Jr., April 10, 1963: 


Reference is made to your letter of December 25, 1962, with en- 
closures, requesting reconsideration of that part of the settlement 
of November 8, 1962, which disallowed your claim for a monetary 
allowance for the land portion of your daughter’s travel during the 
period July 22 to 31, 1962, from Verona, Italy, to 321 North Trenholm 
Road, Columbia, South Carolina, your home of selection upon retire- 
ment from active military service. 

By Special Orders No. 152, Headquarters, Department of the 
Army, Washington 25, D.C., dated June 20, 1961, you were relieved 
from your assignment and duty with the United States Army, 
Surope, on July 81, 1961, and, pursuant to your application, retired 
from active service effective August 1, 1961. Return transportation 
to the continental United States was not requested at that time. In 
connection with your subsequent travel to your home of selection, 
orders were issued on July 19, 1962, by Headquarters, United States 
Army, Southern European Task Force, authorizing air travel at 
Government expense from Frankfurt, Germany, to McGuire Air 
Force Base, New Jersey, for yourself and dependents consisting 
of your wife, son, and a daughter who was born July 15, 1957. Re- 
imbursement for your daughter’s travel was not included in the 
settlement of November 8, 1962, for the reason that no allowance is 
authorized for transportation of children under the age of 5 years. 
You state in your request for a review of the disallowed portion of 
your claim that when you left Verona for Frankfurt on July 22, 1962, 
your daughter was 5 years old. 

Insofar as here material, section 404(a) of Title 37, United States 
Code, provides that, under regulations prescribed by the Secretaries 
concerned, a member is entitled to travel and transportation allow- 
ances for travel under orders to his home upon retirement with pay. 
In such cases the member is permitted under subsection (c) of that 
section to select his home for the purposes of the travel and trans- 
portation allowances authorized in subsection (a). While the mem- 
ber is permitted to delay the travel to his home of selection for a 
period of 1 year after his retirement, he may make the selection 
and perform the travel immediately upon his retirement and the 
fact that he could have delayed the travel for a year has no effect 
upon his right to reimbursement for the travel performed. In this 
regard it may be noted that neither the law nor the retirement orders 
require the member to select a home or to perform any travel. 

The statutory authority for the transportation of a member’s de- 
pendents is contained in section 406 of Title 87, U.S. Code. Although 
provision is made therein under subsection (a) for the transportation 
of dependents of a member who is ordered to make a change of 
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permanent station, separate provision is made in subsection (g) for 
promulgation by the Secretaries of uniform regulations concerning 
the travel of dependents of a member who is retired to the home 
selected by him under section 404(c). Hence, a distinction is recog- 
nized in the basic statutory authority between such cases and situa- 
tions involving the transportation of dependents of active list mem- 
bers who are ordered to effect a permanent change of station. In 
accordance with the above statutory authority (37 U.S.C. 404 and 
406) for issuance of regulations providing for the transportation of a 
member and his dependents to his selected home upon his retire- 
ment or release from active duty, the Secretaries promulgated 
paragraphs 4158-1 and 7012-1, respectively, of the Joint Travel 
Regulations setting forth the conditions under which a member on 
active duty may receive the allowances authorized for such travel. 
For purposes of receiving the allowances authorized in paragraph 
7003 of the regulations for transportation of dependents 5 years of 
age or over, paragraph 4158-1 and 7012-1 each provide for entitle- 
ment as of when the member is retired under the circumstances 
specified therein. While as indicated above further provisions in the 
regulation permit the performance of such travel within one year 
after the member’s termination of active duty, the travel rights 
accrue as an incident of and at the time of retirement and such 
provisions are not viewed as establishing an additional period of 
time during which the home of selection travel rights provided to a 
member by statute incident to his retirement may be increased or 
decreased by events occurring subsequent to his retirement. 

The date of your release from active duty as specified in the orders 
of June 20, 1961, was July 31, 1961, on which date you became entitled 
to receive the transportation allowances to your selected home for 
travel of your dependents as authorized by the governing regulations. 
Since your daughter was born on July 15, 1957, she had not attained 
5 years of age on July 31, 1961, and as the applicable regulations 
contain no provision for payment of a monetary allowance in lieu of 
transportation for dependents under that age, there is no authority 
for the allowance for such portion of your claim. 

Accordingly, the settlement of November 8, 1962, is sustained. 


[ B-139107 J 


Gratuities—Mustering-Out Pay—Reservists in “Without Compo- 
nent” Service After Regular Warrant Officer Appointment 


The acceptance of Regular Army warrant officer appointments by officers 
who continue to serve in their Army of the United States or Reserve status 
will be considered for mustering-out payment entitlement in the same manner 
as the acceptance of Regular commissioned officer appointments under the 
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Dowling case, Ct. Cl. No. 174-60, decided February 7, 1962, which based 
entitlement to mustering-out pay on the appointment to a Regular component 
rather than termination of the prior status; therefore, commissioned officers 
in the Army of the United States or a Reserve component who accept Regular 
Army warrant officer appointments but continue to serve on active duty in the 
Army of the United States in a Reserve status are regarded as being inte- 
grated into the Regular Army for entitlement to mustering-out payments 
under the Mustering-Out Payment Act of 1944, and Title V of the Veterans 
Readjustment Assistance Act of 1952. 


Gratuities—Mustering-Out Pay—Reservists in “Without Compo- 
nent” Service After Regular Warrant Officer Appointment , 


Notice to a commissioned officer in the Army of the United States or a Reserve 
component that he is qualified for a Regular Army warrant officer appoint- 
ment may not be considered as an appointment as an officer in the Regular 
Army for entitlement to mustering-out pay under the Mustering-Out Pay- 
ment Act of 1944 or Title V of the Veterans Readjustment Assistance Act 
of 1952. 


Gratuities—Mustering-Out Pay—Reservists in “Without Compo- 
nent” Service After Regular Warrant Officer Appointment 


Commissioned officers in the Army of the United States or a Reserve com- 
ponent who accept Regular Army warrant officer appointments and execute 
the oath of office but continue on active duty in an Army of the United States 
or in a Reserve status are considered as appointed in the Regular Army and 
are entitled to mustering-out payment incident to their appointment in a 
Regular component. 


Gratuities—Mustering-Out Pay—More Than One Payment 


Commissioned officers in the Army of the United States or a Reserve com- 
ponent who accepted Regular Army warrant officer appointments pursuant 
to Army eligibility lists in 1948 and again in 1954 under the Warrant Officer 
Act of 1954, but who continued without a break on active duty in the Army 
of the United States or Reserve status after the Regular warrant officer ap- 
pointments may not have the continuous service regarded as two separate 
periods of active duty for two mustering-out payments under the Mustering- 
Out Payment Act of 1944, and Title V of the Veterans’ Readjustment Assist- 
ance Act of 1952 and, therefore, the members are entitled to payment under 
only one act, as appropriate. 


To the Secretary of Defense, April 11, 1963: 


Reference is made to letter dated February 14, 1963, from the 
Assistant Secretary of Defense (Comptroller) requesting decision as 
to whether the decision of the Court of Claims in the case of Robert 
Charles Dowling v. United States, Ct. Cl. No. 174-60, decided Febru- 
ary 7, 1962, may be considered as authorizing, in otherwise proper 
cases, the payment of mustering-out pay to commissioned officers of 
the Army who: 


(1) qualify for Regular Army warrant officer appointments but who con- 
tinue to serve as commissioned officers, 

(2) execute the oath of office as Regular Army warrant officer but continue 
to serve on active duty in the Army of the United States and/or Reserve 
commissions. 

The request was assigned Committee Action No. 314 by the Mili- 
tary Pay and Allowance Committee, Department of Defense. 

In the Dowling case the court held that under the provisions of 


Title V of the Veterans’ Readjustment Assistance Act of 1952, 
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66 Stat. 688, 38 U.S.C. 1011-1016 (authorizing a mustering-out pay- 
ment to certain members of the Armed Forces at the time of discharge 
or release from active duty for the purpose of enlistment, reenlist- 
ment, or appointment in a regular component) reservists serving 
on active duty in a temporary officer (without component) status 
are entitled to a mustering-out pay incident to an appointment in a 
Regular component. The 1952 act was repealed by the act of 
September 2, 1958, 72 Stat. 1273, and similar provisions are now con- 
tained in Chapter 48, Title 38, U.S. Code. 

By decision of June 21, 1962, B-139107, 41 Comp. Gen. 812, we ad- 
vised you that we would accept and follow the decision of the Court 
of Claims in the Dowling case in the audit of accounts and the settle- 
ment of claims involving mustering-out payments. We pointed out 
that the court did not consider the case of an officer who held only 
an appointment in the Army or Air Force of the United States, with- 
out component, at the time of appointment to a Regular component. 
We said, however, that in view of the broad language of the Dowling 
decision, payment of mustering-out pay is authorized in those cases 
also, if otherwise proper. Department of the Army Circular 35-5, 
dated July 20, 1962, was issued pursuant to the decision of June 21, 
1962. 

The present problem is discussed in the Committee Action in 
which it is mentioned that paragraph 6b, Army Regulations 610-10, 
change 2, dated July 25, 1947, provides that if a successful applicant 
is serving on active duty as a commissioned officer or chief war- 
rant officer in the Army of the United States and is age 45 at the 
time his name is reached on the eligible list for appointment as a 
warrant officer, junior grade, to fill an existing vacancy, such ap- 
plicant, if found physically qualified at that time will be tendered a 
selection letter advising him of his selection for appointment upon 
honorable termination of active duty. It further provides that the 
recipient of a selection letter whose active service as a commis- 
sioned officer or chief warrant officer terminates honorably and 
who applies for such appointment within 6 months after the termina- 
tion of his active service will, irrespective of physical disqualifica- 
tion incurred or having its inception while on active duty in line of 
duty, be given such appointment if a vacancy within the authorized 
allotment of warrant officers, junior grade, Regular Army, exists 
at the time he applies for such appointment. Similar provisions are 
contained in Department of the Army Circular 38, dated Febru- 
ary 12, 1948, which announced that a new eligibility list for appoint- 
ment of warrant officers to the Regular Army and the United States 
Air Force would be prepared based on applications received prior 
to May 31, 1948. The Committee states that although some claims 





576 DECISIONS OF THE COMPTROLLER GENERAL 142 


of warrant officers have been certified for payment by this Office sub- 
sequent to the decision of June 21, 1962, some doubt exists for the 
reason that (1) the Dowling decision concerned a commissioned 
officer rather than a warrant officer; (2) the letter of selection for 
appointment to warrant officer (junior grade), Regular Army, was 
not operative until termination of the active commissioned status; 


(3) the officers were not requested to execute an oath of office or 
indicate in any manner an acceptance of the tendered appointment 
but had until 6 full months following relief from active service to 
apply for the appointment, and (4) absolutely no service was per- 
formed as a warrant officer under these “so called” appointments. 

In our decision of June 21, 1962, we mentioned that immediately 
prior to his appointment as a first lieutenant in the Regular Air 
Force in 1954, Dowling held the rank of first lieutenant in the Air 
Force Reserve; that he was on active duty under a temporary ap- 
pointment as first lieutenant in the United States Air Force, and 
that he continued to serve under such temporary appointment after 
his appointment in the Regular Air Force. Thus, so far as the 
court’s decision is concerned Dowling did not serve as an 
officer under his appointment in The Regular Air Force, but rather 
he continued to serve in his AUS status. However, the court found 
that he was entitled to a mustering-out payment incident to his 


appointment in the Regular Air Force. The Committee Action 
points out that paragraph 38d Department of the Army Circular 80, 
dated July 16, 1954, provides that “The acceptance of a Regular 
Army warrant officer appointment will not terminate the com- 
missioned status of individuals concerned or their current tours of 
active duty as commissioned officers.” Such provision, however, 
does not appear determinative of mustering-out pay since under the 
court’s decision entitlement to mustering-out pay was based on the 
appointment in a regular component rather than the termination 
of the officer’s prior status. 

While Dowling was appointed a “commissioned officer” in the 
Regular Air Force, we find nothing in the court’s decision that a 
different conclusion would have been reached had he been appointed 
a “warrant officer.” In the light of the court’s decision, it is our 
view that a commissioned officer in the AUS or a reserve compo- 
nent who actually accepts a Regular Army warrant officer appoint- 
ment may be considered as being integrated into the Regular Army 
for mustering-out pay purposes, within the meaning of the 
Mustering-Out Payment Act of 1944, as amended, 38 U.S.C. 691- 
691g (1952 Ed.), and Title V of the Veterans’ Readjustment Assist- 
ance Act of 1952, as amended, Chapter 43, Title 38, U.S. Code, even 
though he continues to serve on active duty in his AUS or reserve 
status. 
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Referring to question 1, since the officers there involved were 
merely advised that they qualified for Regular Army warrant officer 
appointment but were not actually appointed (see section 17(b) of 
the Warrant Officer Act of 1954, 10 U.S.C. 6000(b) (1952 Ed., Supp. 
III) ), they may not be considered as having been appointed as an 
officer in the Regular Army within the meaning of the above- 


mentioned 1944 and 1952 acts for mustering-out pay purposes. Thus, 
question 1 is answered in the negative. 

Since it appears the officers referred to in question 2 accepted an 
appointment and executed an oath of office as Regular Army war- 
rant officers, they were in fact appointed in the Regular Army. 
Therefore, notwithstanding that they continued to serve on active 
duty in the Army of the United States and/or Reserve commissions, 
they became entitled to a mustering-out payment incident to their 
appointment. Accordingly question 2 is answered in the affirmative. 
Our records show that at least in two cases examined by us the 
claims of warrant officers certified for payment by our Claims Divi- 
sion subsequent to the decision of June 21, 1962, fall into this 
category. 

Question is also asked by the Military Pay and Allowance Com- 
mittee, as follows: 

3. May payment be made under both the 1944 and 1952 mustering-out pay 
statutes if a commissioned officer qualified under the conditions set forth in 
Questions 1 and 2? 

It is pointed out in the Committee Action that the above question 
is presented because many of the claimants received letters of 
selection for appointment as a Regular Army warrant officer in 
1948 and again were selected for appointment in 1954. The Pay 
Committee states that it is not clear whether appointments under 
the Warrant Officer Act of 1954 were new appointments or that the 
act merely confirmed prior appointments for those individuals who 
desired to continue their so-called warrant officers status as estab- 
lished by letters of selection for appointment which were issued prior 
to November 1, 1954. 

Assuming that appointments were made and accepted as a con- 
sequence of both of the mentioned selections, it is our view that pay- 
ment of mustering-out pay may not be made under both the 1944 and 
1952 mustering-out pay statutes. The court’s decision in the Dow- 
ling case did not consider this situation and affords no basis for 
concluding that the individuals concerned would be entitled to two 
mustering-out payments under the circumstances described. While 
the law (38 U.S.C. 2101(b) (7) ), recognizes entitlement to mustering- 
out pay under both the 1944 and 1952 acts for two separate periods of 
active service (see page 12 of S. Rept. No. 1824 to accompany H.R. 
7656 which became the act of July 16, 1952), it limits such benefits 
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to one payment under the statutes where the same period of service 
is involved, and we find nothing in the law or its legislative history 
which even indicates that Congress contemplated dual payments in 
the cases covered by question 3 where the officer’s service has been 
continuous and without a break in service. In this regard it may 
be noted that the Dowling case turned on the point of making a 
career of military service and the first Regular Army appointment 
would appear to be determinative of this issue. Accordingly, we 
must conclude that in the circumstances described the service per- 
formed by the individuals concerned may not be considered as two 
separate periods of active service for mustering-out pay purposes, 
within the meaning of the statute, and hence payment of mustering- 
out pay may be made under either the 1944 act or the 1952 act as 
appropriate but not under both provisions of law. Question 3 is 
answered accordingly. 


[ B-150929 J 


Quariers Allowances— Dependents —Children-— Adopted-——Rela- 
tives Over 21 


An officer of the uniformed services who adopts an unemployable older 
brother and sister over 21 years of age who do not reside with her does not 
have an established bona fide parental relationship between herself and the 
adopted children to have the adopted relatives considered as children 
under 37 U.S.C. 401 to entitle the member to basic allowance for quarters on 
their behalf. 


To Lieutenant Colonel G. Sherman, Department of the Army, April 


11, 1963: 


Reference is made to your first indorsement, dated January 31, 
1963, to letter dated January 10, 1963, from Allotments and Deposits 
Operations, Finance Center, U.S. Army, Indianapolis, Indiana, sub- 
mitting for advance decjsion the application of Captain Oza Elma 
Barnes, N-2779, for basic allowance for quarters, effective Novem- 
ber 6, 1962, on account of two adopted children. The request was 
forwarded to this Office by second indorsement, dated February 25, 
1963, after having been allocated D.O. Number A-694 by the De- 
partment of Defense Military Pay and Allowance Committee. 

In support of her application, the officer has furnished a signed 
copy of an order, dated November 6, 1962, from the Pulaski Circuit 
Court, Pulaski County, Kentucky, based on her petition for adoption 
of Grace W. Barnes and Glendy V. Barnes, holding that such per- 
sons shall be considered as the “natural children of Oza E. Barnes, 
and vested with all the rights of children of said Petitioner.” While 
the ages of such persons are not shown in that order, the officer 
stated in her application for the basic allowance for quarters that 
their dates of birth are May 3, 1905, and May 15, 1918, respectively. 
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We have received informal advice from the Department of the Army 
that the officer is divorced and that the adopted “children” are her 
elder brother and sister. A letter, dated November 21, 1962, from 
The Somerset Clinic, Somerset, Kentucky, containing a medical 
report on Grace W. Barnes and Glendy V. Barnes states that they 
are considered to be unemployable. 

Under the law in effect prior to the passage of section 102(g) of 
the Career Compensation Act of 1949, Ch. 681, 63 Stat. 804, 37 
U.S.C. 231(g) (see section 4 of the Pay Readjustment Act of 1942, 
approved June 16, 1942, Ch. 413, 56 Stat. 361, as amended 37 U.S.C. 
104, 1946 Ed., Supp. II), no unmarried legitimate child or adopted 
child over 21 years of age was recognized as a dependent for the 
purposes of the monetary allowance for quarters. In the course 
of the hearings on the bill which became the Career Compensation 
Act of 1949, the matter of the extension of the quarters allowance 
and other benefits to certain members on account of dependent chil- 
dren over 21 years of age was discussed. Part of the discussion 
appearing on page 1484 of the Hearings before a Subcommittee of 
the Committee on Armed Services, House of Representatives, on 
H.R. 2553, 81st Congress, 1st session, was as follows: 


Mr. Vinson. Wouldn’t it be all right to include in the term “dependent” 
exactly what is classified today in the Pay Act of 1942 as to what constitutes 
a dependent? Is that all right? 

General DAHLQuIST. Yes; I think we would have no objection to that. 

Mr. Bates. Mr. Chairman, let us take the case of a disabled person over the 
age of 18. 

Mr. VINSON. It would be included, Mr. Bates. It would be included under 
the present law. It also includes the father and mother of the person, provid- 
ing he or she is dependent on a certain person for his or her support. 

Mr. Bates. What about a son and daughter who may, in fact, go to college? 

Mr. Vinson. It does include a child. 

General DAHLQUIST. We do feel that Mr. Bates’ suggestion that a daughter 
or a son who is physically or mentally incompetent should be included. 

Mr. Bates. Or attending school. 

General DAHLQUIST. Or attending school could be admitted. 

Mr. Bates. I have a few over 18 years of age attending school myself. 

Mr. Vinson. I move to substitute the present law with the amendment 
to the present law to include children that are incapacitated and that it be cut 
down from 21 years to 18 years. Do you want to let it stand at 21? 

Mr. Kitpay. Yes. 

Mr. Vinson. All right, I am perfectly willing to let it go along at 21. 


The thought implicit in the foregoing discussion was expressed in the 
bill as amended which, when enacted into law as section 102(g), read 
as follows: 


The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under 21 years of age, of any mem- 
ber of the uniformed services, except as hereafter limited in this subsection. 
Such term shall include * * *. It shall also include unmarried legitimate 
children, over 21 years of age. of such member who are incapable of self-support 
because of being mentally defective or physically incapacitated, and who 
are in fact dependent on such member for over half of his or her support: 
Provided, That the term “children” shall be held to include stepchildren and 
adopted children when such stepchildren or adopted children are in fact de- 
pendent upon such member: * * * 
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The codification of section 102(g) as contained in 387 U.S.C. 401 is to 
the same effect. 

It seems evident that, insofar as legitimate children are concerned, 
the Congress intended that the basic allowance for quarters should 
be provided to an officer on account of a child after such child 
reaches 21 years of age only in the event that there is a need for 
continued support of the child after reaching that age, as a result of 
inability to earn a living because of his or her mental or physical dis- 
ability. We do not believe that by including adopted children within 
the meaning of the term “children” it was intended to broaden the 
scope of the law to cover situations where the parent and child rela- 
tionship did not exist when the children reached the age of 21 and the 
disability existed at the time of adoption. In any event, it appears 
extremely doubtful that the Congress contemplated the extension of 
the benefits of the law to an officer who adopts a brother, sister, or 
other relative over the age of 21 where no bona fide relationship of 
parent and child exists. See in this connection 7 Comp. Gen. 6; 
7 Comp. Gen. 343; and 9 Comp. Gen. 299, 304. In this case, it does 
not appear that a bona fide parental relationship exists between the 
officer and her adopted “children” since they are in fact her older 
brother and sister and they do not reside with her. 

In the circumstances, it is concluded that Grace W. Barnes and 
Glendy V. Barnes may not be considered to be the children of the 
officer within the purview of 37 U.S.C. 401 so as to entitle her to the 
basic allowance for quarters on their behalf. Since you are not 
authorized to make payment of such allowance to Captain Barnes, 
her application and supporting papers will be retained here. 


[ B-151044 J 


Military Personnel—Record Correction—Release of Government 
From Additional Claims 


The acceptance by an enlisted member of the uniformed services of an 
adjustment of active duty pay under military records corrected to show that 
his reductions in grade were void and without force does not bar considera- 
tion of a claim for the adjustment of retired pay based on the highest grade 
that the member had held, 10 U.S.C. 1552(c), which provides that acceptance 
of a settlement of amounts found due as a result of a correction of a military 
record fully satisfies the claim having no application, the correction of the 
member’s military records pertaining to active duty pay and not affecting 
his retired pay, and while the claim for increased retired pay is related to 
the correction action, the member’s retirement orders having been corrected 
to conform to the corrected record, it is a new claim which was not consid- 
ered by the correction board nor covered by the settlement accepted by the 
member. 


To Colonel Webster Mills, Department of the Army, April 12, 1963: 


Reference is made to your letter dated February 8, 1963, for- 
warded under D.O. No. 697, allocated by the Department of Defense 
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Military Pay and Allowance Committee, requesting an advance de- 
cision concerning the propriety of payment of a voucher totaling 
$1,311.62, representing the difference between the retired pay of a 
private (E-2) and that of a specialist second class (E-5), for the 
period March 20, 1958, through December 31, 1962, in the case of 
Wilbert Watson, RA 52 089 010. You state that Watson was placed 
on the temporary disability retired list in the grade of private 
(E-2) effective March 20, 1958, after 6 years, 7 months and 6 days 
of active service and service for basic pay purposes, by reason of a 
disability rating of 40 percent under the provisions of Title 10, U.S. 
Code, sections 1202 and 1373, and that retired pay was paid based 
on the minimum rate of 50 percent of the active duty pay of private 
(E-2) for the period March 20, 1958, through March 31, 1961. Re- 
tired pay was waived in favor of compensation in a greater amount 
from the Veterans Administration effective April 1,.1961, and retired 
pay has not been paid since that date. 

It appears that due to a conclusion by the Army Board for Correc- 
tion of Military Records on January 21, 1959, that his reductions in 
grade were the result of a service connected mental condition, Wat- 
son’s military records were corrected under the provisions of 10 
U.S.C. 1552 to show that his reduction from specialist second class 
(E-5) to specialist third class (E-4) on February 17, 1956, and 
further reductions from specialist third class (E-4) to private first 
class (E-8) and from private first class (E-3) to private (E-2) on 
November 3 and 19, 1956, were void and without force or effect. 
You state further that the correction did not appear to affect re- 
tired pay; that amended retirement orders were not issued at that 
time; and that his active duty military records were adjusted and 
recomputation of active duty pay was based on the higher grade. 
While a recomputation of retired pay was not then made, it is shown 
that adjustment of active duty pay covering the period February 17, 
1956, through March 19, 1958, was offered and settlement was ac- 
cepted by him on June 29, 1959. It is further stated that subsequent 
to accepting settlement of active duty pay adjustment, he has made 
numerous claims for additional money he believes due him and he 
was informed that retired pay was being paid in the maximum 
amount allowable less Veterans Administration compensation based 
on information furnished by The Adjutant General. Under date of 
July 25, 1960, his retirement orders of March 12, 1958, directing his 
placement on the temporary disability retired list effective 
March 20, 1958, were amended to state that his current and retired 
grade was specialist second class, E-5. 

10 U.S.C. 1552(c) relating to payments of amounts found due as 
a result of corrections of military records provides that “A claim- 
ant’s acceptance of a settlement under this section fully satisfies 
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the claim concerned.” If a claimant fails to ascertain the amount 
due and accepts a lesser amount than is payable under applicable 
provisions of law, such acceptance bars consideration of a subse- 
quent claim for any additional amount which could have been made. 
40 Comp. Gen. 116. However, the corrections made in Watson’s 
record related entirely to the period he was on active duty. His 
acceptance of additional active duty pay in full satisfaction of his 
“claim against the United States by reason of the correction of my 
military records” involved that matter and nothing else, since the 
Correction Board did not consider his right to retired pay and made 
no recommendations with respect thereto. 

Although the orders of March 12, 1958, were correct when issued, 
they were in conflict with the corrected record. We do not question 
the propriety of the action taken by the order issuing authority in 
amending Watson’s retirement orders to conform to the facts shown 
in the corrected record. While his claim for increased retired pay 
is related to the correction action taken, it is a new claim not con- 
sidered by the Correction Board and relates to a period not covered 
by the settlement accepted by him on June 29, 1959. 

Accordingly payment on the voucher, returned herewith, is au- 
thorized, if otherwise correct. 


[ B-150999 J 


Military Personnel—Record Correction—Status of Actions Con- 
stituting 


The issuance of amendatory orders long after the correction of a military 
record and acceptance by the member of a settlement, which under 10 U.S.C. 
1552(c) satisfied the claim resulting from the correction, to provide mileage, 
monetary allowances in lieu of transportation of the member’s dependents, 
and a dislocation allowance was without effect to entitle the member to 
permanent change of station allowances, the approval by the Secretary of 
the Air Force of the recommendations of the Board for the Correction of 
Military Records under the authority of 10 U.S.C. 1552 to show that the offi- 
cer was not released from active duty, nor passed over for pramotion mak- 
ing no reference to a permanent change of station, and the instructions to 
discharge the member from his enlisted status and restore him to his 
commissioned grade failing to indicate that travel was involved; therefore, 
the amendatory orders independently directing a correction not considered 
by the Board did not entitle the officer to permanent change of station al- 
lowances and action should be taken to recover payments made under the 
amendatory orders. 


To the Secretary of the Air Force, April 16, 1963: 


Reference is made to the correction of military records in the case 
of Captain George G. Grundy, AO0841703. 

Captain Grundy, having been twice passed over for promotion to 
the temporary grade of major, was released from extended active 
duty effective May 31, 1961, by paragraph 1, Special Orders No. A-158, 
dated May 8, 1961, Headquarters 11th Bombardment Wing, 
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Heavy, Strategic Air Command, Altus Air Force Base, Oklahoma. 
Upon his release from active duty the officer was paid mileage for 
the distance from Altus Air Force Base to Oklahoma City, Okla- 
homa, his home of record. On June 1, 1961, the member enlisted in 
the Regular Air Force in the grade of airman first class, at Tinker 
Air Force Base, Oklahoma. 

On August 22, 1961, the Secretary of the Air Force approved the 
recommendation of the Air Force Board for the Correction of Mili- 
tary Records under authority of 10 U.S.C. 1552 and directed that the 
officer’s records be corrected to show (1) that the officer was not 
released from active duty effective May 31, 1961; (2) that he was 
not considered and passed over for promotion to the temporary grade 
of major by selection boards which convened on March 28 and 
October 3, 1960; and (3) other corrections not here pertinent. No 
mention was made of a permanent change of station from Altus Air 
Force Base to Tinker Air Force Base, Oklahoma. 

In accordance with the correction of Captain Grundy’s military 
records, the Commander, Oklahoma City Air Materiel Area, Tinker 
Air Force Base, was instructed, by letter from the Directorate of 
Military Personnel, United States Air Force, dated September 15, 
1961, to discharge the member from his enlisted status and to estab- 
lish pay and allowances at rates commensurate with his commis- 
sioned grade. In connection with his discharge from an enlisted 
status, it was stated that there was no travel involved. 

Orders dated September 21, 1961, provided for Grundy’s honorable 
discharge from his enlisted status effective September 22, 1961, and 
assignment’ in his‘commissioned status on the basis that he was con- 
tinued on extended active duty from May 31, 1961, by virtue of the 
correction of his records. Appropriate adjustment in pay and allow- 
ances for the period June 1 through September 21, 1961, was made 
by the Air Force Accounting and Finance Center. The mileage 
which had been credited on release from active duty for travel from 
Altus Air Force Base to Oklahoma City, Oklahoma, was collected 
from the officer in adjusting his pay and allowances. 

Captain Grundy accepted the settlement but claimed credit for 
permanent change of station travel allowances for himself and his 
dependents from Altus Air Force Base to Tinker Air Force Base. 
His claim was denied by the Air Force Accounting and Finance 
Center on December 28, 1961, for the reason that orders directing 
a permanent change of station had not been issued as required by 
paragraph 3000‘of the Joint Travel Regulations. The denial pointed 
out that in the absence of. permanent change of station orders, the 
member performed the travel for his own convenience and was not 
in a travel status. 
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By paragraph 1, Special Orders No. AA-141, issued by Depart- 
ment of the Air Force on February 13, 1962, paragraph 1 of Special 
Orders No. A-158 was amended to show that Captain Grundy was 
not released from active duty effective May 31, 1961, but that he 
was released from assignment at Altus Air Force Base and as- 
signed to Tinker Air Force Base, effective May 31, 1961. The 
orders recite that this was a correction based on the directive of 
the Secretary of the Air Force, dated August 22, 1961, approving 
the recommendation of the Air Force Board for the Correction of 
Military Records of Captain Grundy and under authority of 10 
U.S.C. 1552. As a result of these amendatory orders Captain 
Grundy was credited with mileage for himself, monetary allow- 
ance in lieu of transportation of his dependents and dislocation 
allowance. 

Upon correction of a member’s records under 10 U.S.C. 1552, the 
member becomes entitled to all the benefits due on the basis of the 
facts as shown in the correction. His rights are determined under 
applicable law in the same manner as if his original records had 
shown the information contained in the corrected records. See 
40 Comp. Gen. 502. In the present case, while the orders of Febru- 
ary 13, 1962, purport to have been issued under authority of 10 
U.S.C. 1552, the Secretary’s action of August 22, 1961, directing the 
correction of the member's records did not provide for a perma- 
nent change of station. We do not have for examination a copy of 
the recommendations of the correction board, but since the memo- 
randum of August 22, 1961, states that the board’s recommendations 
were approved, it is assumed that the corrections directed in the 
memorandum reflect the action recommended by the board. Under 
the provisions of 10 U.S.C. 1552(c) the claimant’s acceptance of the 
settlement made on the basis of such correction fully satisfied the 
claim concerned and it seems clear from the record that the settle- 
ment when made was considered administratively as completely 
implementing the correction action. See 34 Comp. Gen. 188; éd. 
456. The subsequent amendment of a travel order to show a further 
record change affords no basis for concluding that the settlement 
did not include all amounts payable on the basis of the corrected 
record. 

The pertinent statute, 10 U.S.C. 1552, provides that the Secretary 
of a military department, under procedures established by him 
and approved by the Secretary of Defense, “and acting through 
boards of civilians of the executive part of that military depart- 
ment,” may correct any military record of that department when 
he considers it necessary to correct an error or remove an injustice. 
It would appear that the issuance of the orders of February 13, 1962, 
long after the correction of the member’s records as directed in the 
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memorandum of August 22, 1961, was not action “through” the Air 
Force Board for Correction of Military Records since such action 
rather than incorporating any of the board’s recommendations 
apparently was taken independently thereof and directed a correc- 
tion not considered by the board. Compare 32 Comp. Gen. 29%. 
Consequently, it may not be concluded from the facts appearing 
that the orders of February 13, 1962, provide a record basis showing 
that Captain Grundy was entitled to the permanent. change of sta- 
tion allowances involved. See 32. Comp. Gen. 242; id. 372; 34 id. 
93; id. 95; 35 id. 508; id. 648. Also, see, Zhomas Nathan Russell v. 
United States, Ct. Cl. No. 456-61, decided March 6, 1963. 

Accordingly, on the present: record and in the absence of a fur- 
ther correction of the record as provided by the statute to show a 
permanent change of station from Altus Air Force Base to Tinker 
Air Force Base, Oklahoma, action should be taken to adjust Cap- 
tain Grundy’s pay account. to recover the amounts credited to him 
for travel allowances: for himself and his dependents, and disloca- 
tion allowance, incident to the amended orders and the cost, if any, 
resulting from shipping his household effects at public expense in- 
cident to such orders. 


[ B-128303 J 


Cempensation—Reemployment—After Military Duty—Delay 


A civilian employee of the Selective Service System who when furloughed 
to the military service was in grade CAF-13 and who upon return after 12 
years of active military service on detail to the Selective Service is ap- 
pointed to grade GS-15, step e, on the basis that he would have been pro- 
moted and would have progressed to that grade and step had he remained a 
civilian employee was ineligible for appointment above the minimum step 
of grade GS-15 and is, therefore, indebted for the excess compensation re- 
ceived, 5 U.S.C. 1121(2)(C) preserving only step increases for civilian em- 
ployees in the military service, and section 9 of the Universal Military 
Training and Service Act, June 24, 1948, as amended, 50 U.S.C. App. 459, 
authorizing preservation of grade promotions only for employees restored to 
civilian employment after not more than 4 years of military service. 


To the Director, Selective Service System, April 22, 1963: 


On March 28, 1963, you requested our consideration of that part of 
the letter of the Director of our Civil Accounting and Auditing Divi- 
sion, to you dated January 11, 1963, concerning the rate of compen- 
sation paid Colonel Arthur Allen Holmes, Michigan State Director, 
Selective Service System, from the time he was appointed to that 
position as a civilian employee on September 22, 1960. 

Colonel Holmes was employed in the Michigan State Selective 
Service System as Deputy Director, grade CAF-13, on August 27, 
1948. He was placed on furlough on September 21, 1948, for the pur- 
pose of returning to active military service so that he could be 
detailed to the position of Deputy Director as a military officer. 
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In June of 1952 he became Director of Selective Service in Michigan 
and has retained that position since that date. Until September 22, 
1960, he held the position as a military officer on detail from the 
Army and since that date as a civilian employee of the Selective 
Service System, grade GS-15. 

Colonel Holmes was paid compensation at within grade step e of 
that grade upon appointment as a civilian employee in 1960 because 
he would have been promoted and would have progressed to that 
grade and step had he remained a civilian employee from 1948. In 
allowing him credit for promotions and within grade advances you 
relied upon 26 Comp. Gen. 754, in which we held that upon return 
to a civilian position after military service it was proper to allow an 
employee the within grade salary advances he would have been 
given had he not been absent in military service even though he was 
not eligible for mandatory restoration under section 8 of the Selec- 
tive Training and Service Act of 1940, approved September 16, 1940, 
Ch. 720, 54 Stat. 890, 50 U.S.C. App. 308 (1946 Ed.). Provisions 
similar to those of section 8 are contained in section 9 of the Univer- 
sal Military Training and Service Act, approved June 24, 1948, 
Ch, 625, 62 Stat. 614, as amended, 50 U.S.C. App. 459. 

The Civil Accounting and Auditing Division of our Office ques- 
tioned the legality of payments made to Colonel Holmes in excess 
of those allowable if he had been appointed in the minimum step of 
grade GS-15. We are unable to find a law or regulation of the Civil 
Service Commission which would have authorized the appointment 
of Colonel Holmes at a rate above the minimum of grade GS-15 as 
an exception to the provisions of sections 801 and 802 of the Classi- 


fication Act of 1949, approved October 28, 1949, Ch. 782, 63 Stat. 969, 
as amended, 5 U.S.C. 1131, 1132. Section 701(2)(C) of the Classifi- 
cation Act of 1949, supra, at 5 U.S.C. 1121(2) (C), does provide that 
within grade step advances will be preserved for an employee while 
he is away from his civilian employment in military service; how- 
ever, that provision does not authorize the crediting of grade promo- 
tions which may have been earned by an employee had he not been 


in military service. Authority for the credit of grade promotions is 
found in sections 35.3(b) and 35.5(b) (1) of the Civil Service Regu- 


lations issued under section 9 of the Universal Military Training 
and Service Act, supra. Subsection (g) (2) of that section of the act 
and Part 35 of the Civil Service Regulations in effect at the time 


provide that the benefit of grade promotions an employee would 
have received while absent in military service—and within grade 


step-increases in such higher grades—are preserved only for em- 


ployees who are restored to civilian employment after not more 
than 4 years military service. Since Colonel Holmes was in military 
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service for 12 years before restoration he was not entitled to the 
higher initial pay allowable to certain returning servicemen under 
that section. Concerning 26 Comp. Gen. 754, we point out 
that the rule therein was specifically limited to reemployments or 
reinstatements within the purview of section 402 of the Federal Em- 
ployees Pay Act of 1945, 5 U.S.C. 667(b) (1946 Ed.), which at that 
time was the statutory authority authorizing the counting of mili- 
tary service toward within grade salary advancements. That sec- 
tion did not limit its scope to mandatory reemployment or reinstate- 
ment cases. However, the regulations of the Civil Service 
Commission thereunder, effective July 1, 1946, limited “the right” 
to such credit to the mandatory cases. The decision authorized dis- 
cretionary administrative action in the service credit area but only 
within the limits of section 402. 

Subsection 10(b) (4) of the Universal Military Training and Serv- 
ice Act, supra, at 50 U.S.C. App. 460(b) (4), authorizes the appoint- 
ment of civilian employees to the Selective Service System and the 
assignment or detail of civilian and military personnel of other 
agencies and departments of the Government to the System. Under 
that subsection an employee detailed or assigned to the System will 
serve without “loss of or prejudice to his status” in the position 
from which assigned or detailed. There appears to be no question 
of prejudice to Colonel Holmes status as a military officer because 
of his detail from the Army to a position with the System. 

For the reasons stated Colonel Holmes is indebted to the Gov- 
ernment for the compensation paid him in excess of that which 
would have been paid had he been properly appointed at the mini- 


mum of grade GS-15. We have no authority to cancel or waive the 
indebtedness which arose from such illegal payments. Therefore, 
his indebtedness to the United States should be collected in the usual 
manner. 


[ B-151206 J 


Post Office Department—Postal Savings Certificates—Gifts 


Although when conflicting claims are made for postal savings certificates of 
a depositor who died intestate, the determination whether a gift had been 
made is not permitted under a Post Office Department ruling, which requires 
the determination to be made by a proper court having jurisdiction over the 
claimants, and by regulations that the certificates are nontransferable and 
nonnegotiable, thereby insuring a valid acquittance to the United States, the 
value of the postal savings certificates held by a depositor who died inte- 
state, leaving no relatives, other estate, or unpaid expenses may be paid ad- 
ministratively to the donee designated by the decedent upon the furnishing by 
the donee of an appropriate indemnity bond, as suggested by the Department 
of Justice, the courts having held that postal savings certificates are proper 
subjects of gifts, the nontransferable and nonnegotiable provisions involved 
not voiding a valid gift, and in the absence of conflicting claims for the value 
of the certificates. 
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To the Postmaster General, April 22, 1963: 


We have your letter of April 1, 1963, wherein you request our ad- 
vice concerning the payment of certain postal savings certificates. 

You report that Mr. Ernest C. Chambers had on deposit with the 
Postmaster, Washington, D.C., 22 postal savings certificates with 
a total value of $1,180. Mr. Chambers died intestate at the D.C. 
General Hospital on March 25, 1960. So far as is known, Mr. 
Chambers had no relatives and left no estate other than the postal 
savings certificates. His burial expenses were paid by an insurance 
policy. So far as is known, he had no creditors and no administra- 
tion has taken place and none is contemplated. 

You further report that Mrs. Oren Rambler and Mr. Marcel E. 
Chaffiotte were long-time friends. Mr. Chaffiotte, who is not related 
to Mrs. Rambler and has no financial interest in the account, fur- 
nished an affidavit which states that on March 22, 1960, Mr. Cham- 
bers placed his fingerprints on the back of each certificate by the 
use of lipstick which he borrowed from his nurse. At that time, 
Mr. Chambers’ hands were so shaky that he could not write. Mr. 
Chaffiotte further stated that on March 24, 1960, Mr. Chambers 
sent for Mrs. Rambler, and in the presence of Mr. Chaffiotte gave 
Mrs. Rambler the certificates, stating that he was doing so in appre- 
ciation of her many kindnesses and services to him. The purpose 
of Mr. Chaffiotte’s affidavit is to establish that Mr. Chambers made 
a gift of the certificates to Mrs. Rambler. 

Upon the application by Mrs. Rambler for the payment of this 
account your Department denied the claim relying upon the long- 
standing rule enunciated by former Solicitors for the Post Office 
Department that the Department should not attempt administra- 
tively to determine whether a gift had been made. The view was 
expressed under this rule that such a determination should be made 
only by a proper court which had jurisdiction over the claimants. 
6 OPS. Sol. P.O.D. 26. You also cite 6 id. 93; 6 id. 801; 7 id. 378; 
and 9 id. No. 399. Denial of the claim also was premised upon the 
regulations of the Post Office Department appearing in 39 CFR 
63.4(d)/1) and conditions set forth on the certificates which state 
that postal savings certificates are nontransferable and nonnego- 
tiable. 

Mrs Rambler thereafter filed suit against the Postmaster and the 
Department of Justice moved to dismiss the suit on the ground that 
the suit was an unconsented suit against the United States citing the 
case of Armstrong v. United States, 283 F. 2d 122 (1960). You re- 
port that it was suggested by the Department of Justice that your 
Department pay Mrs. Rambler’s claim administratively if the 
plaintiff is agreeable to furnishing an appropriate indemnity bond 
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to safeguard the Government against any other claims which may 
later arise. The Department of Justice reportedly believes that 
the Government’s interests would be better protected by the indem- 
nity bond than by a court judgment. 

You state that you know of nothing which would expressly permit 
your Department to make the administrative determination of a gift 
but the suggestion was made that authority for such action could be 
derived from sections 5204 and 5208 of Title 39, U.S. Code. You re- 
quest advice as to whether this Office would be required to object 
to a payment made to Mrs. Rambler after administratively deter- 
mining that a gift had been made and conditioned upon her furnish- 
ing an appropriate indemnity bond. 

As you have pointed out in your letter the courts have held postal 
savings certificates to be the proper subject of gifts. You cite the 
cases of Jn re Diskin’s Estate, 161 A. 893 and Jn re Vanicek’s Estate, 
17 N.W. 2d 477. While these cases involved gifts inter vivos the 
same ruling has been made with respect to gifts causa mortis. See 
Williams v. Letton, 15 S.W. 2d 296, and Dietzen v. American Trust 
and Banking Co., 131 S.W.2d 69. In addition to the holding that the 
postal savings certificates were the subject of gifts the courts have 
reviewed the nontransferable and nonnegotiable provisions contained 
in the Postal Regulations and on the certificates and have held such 
provisions as not voiding an otherwise valid gift. See Jn re 
Vanicek’s Estate and Dietzen v. American Trust and Banking Co., 
supra. See, also Afarshall v. Felker, 23 So. 2d 555, and Jn re 
Sibert’s Estate, 101 N.E. 2d 153. 

Having thus found that no legal barriers exist as to the right of the 
holder of postal savings certificates to give such certificates to others 
we come now to the discussion of the restrictions imposed on your 
Department by the opinions of the Solicitor of the Post Office De- 
partment cited by you with respect to the right to determine admin- 
istratively whether a valid gift had been consummated. We note 
that the basic rule not to attempt administratively to determine 
whether a gift had been made was set forth in the earliest opinion 
(1914) in volume 6, page 93, of the Solicitor’s Opinions. Involved 
here were conflicting claims, one under an alleged gift causa mortis, 
and the other a testamentary disposition to the spouse of the de- 
ceased donor. This situation of conflicting claims, in view. ofthe 
provisions contained in section 17 of the act of June 25, 1910, 36 Stat. 
819, 39 U.S.C. 767, 1958 Ed., stating that the United States shall re- 
ceive a valid acquittance upon the payment of the value of postal 
savings certificates in accordance with the final determination of 
a court of competent jurisdiction of the rights of conflicting-claimants 
thereto, properly required the recognition of the administrative limi- 
tation to make a determination of a gift. We agree that in a similar 
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situation now where there are conflicting claims or the possibility that 
creditors of the donor exist, no determination should be made ad- 
ministratively as to whether a valid gift was made but the donee 
claimant should be referred to the provisions now contained in 39 
U.S.C. 5222 requiring a judicial determination of the rights of the 
parties to the payment of the savings certificates. 

In the instant case, however, you state that the decedent had no 
relatives, left no estate other than the certificates, had no creditors 
even for burial expenses, that no administration of the estate is con- 
templated, and that the Department of Justice suggested that the 
claim be paid administratively provided that an appropriate in- 
demnity bond is furnished. 

In these circumstances, we would have no objection to the pay- 
ment to Mrs. Rambler under the conditions suggested in your letter. 


[ B-150239 J 


Highways—Forest—State, Ete., Roads in National Forests—Coop- 
erative Agreements 

Although the appropriations for the construction and maintenance of forest 
development roads and trails, which pursuant to 23 U.S.C. 205 are intended 
for the protection, administration, and utilization of the national forests, 
contain no specific provision for the construction or the maintenance of 
existing State- or county-owned or controlled roads in the forest development 
road system, Congressional intent indicating the roads are to be developed 
under cooperative arrangements between the Forest Service and States, 
counties, or other agencies of the States, the general rule that appropriated 
funds may not be used for the repair, improvement, or reconstruction of 
State- or county-controlled public roads unless specifically authorized is not 
for application, and upon determination that the State- or county-owned 
roads within or serving the national forests are essential to the purpose of 
section 205, the use of the proposed cooperative agreement form will protect 
the interests of the United States, provided control of the roads is placed in 
the Forest Service. 


To the Secretary of Agriculture, April 24, 1963: 


Reference is made to your letter of January 4, 1963, with en- 
closure, requesting a decision as to the adequacy of a proposed 
form of Forest Development Road Cooperative Agreement under 
which appropriations provided for forest development roads and 
trails would be expended, pursuant to the terms of 23 U.S.C. 205, 
for road construction and improvement on rights-of-way in the 
name of the State, county, or other local subdivision, such roads 
being within or serving the national forests. 

You say that in the administration of the national forests, your 
Department is constructing and improving road systems to afford 
access to the national forests. Some of the roads will be con- 
structed on Federal land. Where private land is involved in such 
road construction easement deeds are obtained in accordance with 
the title requirements of 40 U.S.C. 255, and where the site of the 
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road is on State or county land, or where rights-of-way in the name 
of the State or county are used, an agreement for construction of 
the road is entered into with the non-Federal public agency. 

You further state that the roads needed for the administration of 
national forests and the utilization of its resources also serve the 
needs of the public and other landowners in and adjacent to the 
national forests; that public roads constructed or maintained by 
agencies of the States also pass through and serve the national 
forests; and that there are now over 40,000 miles of existing roads 
of the forest development road system which are also on State 
or county systems. 

You point out that the counties often are in possession of rights- 
of-way considered adequate for the continuing use of existing roads; 
and that they are in a better position than the United States to 
secure more easily and at less cost rights-of-way considered ade- 
quate for the continuing use of such roads which are in the road 
system but for which the status of the rights-of-way is uncertain. 
Also, that the counties are in a good position to secure rights-of- 
way for additional roads. 

In connection therewith, you state that where the counties have 
borne or will bear all or a part of the initial costs of acquiring such 
rights-of-way, they are not willing and, in many cases, are with- 
out authority to grant permanent easements to the United States for 
improvement of existing roads or construction of new roads; yet 
frequently the improvement of such a road may be essential for 
the utilization of national forest resources. You suggest that if 
continued use of the road is assured through cooperative agree- 
ments for the purposes for which any United States funds are 
expended on such rights-of-way, the interests of the United 
States would appear to be adequately protected in such cases. 

You explain that the increase in the proposed road program and 
the extent of interrelationship with the State and county systems on 
a nationwide basis requires more uniformity in and better documen- 
tation of the terms of cooperation with local public agencies. To 
that end, there has been prepared a proposed form of cooperative 
agreement, cOpy of which accompanied your letter, under which 
funds provided for forest development roads and trails would be ex- 
pended for road construction and improvement on rights-of-way 
which are parts of a system of State, county, or other local subdivision 
road system and you request our decision as to the adequacy of such 
agreement. . 

Under the terms of 23 U.S.C. 205(a) (Supp. III), the Secretary of 
Agriculture is authorized to construct and maintain forest develop- 
ment roads and trails, within the limits of available funds, and in 
connection therewith he may enter into contracts with a State or 
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civil subdivision thereof, and issue such regulations as he deems 
advisable. Section 205(b) provides that cooperation of States, 
counties, or other local subdivisions may be accepted but shall not 
be required by the Secretary of Agriculture. 

Forest development roads and trails are defined in 23 U.S.C. 
101(a) to mean “those forest roads or trails of primary importance 
for the protection, administration, and utilization of the national 
forests, or where necessary, for the use and development of the re- 
sources upon which communities within or adjacent to the national 
forests are dependent.” 

The appropriation for forest development roads and trails for the 
fiscal year 1963, is contained in Title II of the Department of the In- 
terior and Related Agencies Appropriation Act, 1963, Public Law 
87-578, approved August 9, 1962, 76 Stat. 347, as follows: 

For expenses necessary for carrying out the provisions of title 23, United 
States Code, sections 203 and 205, relating to the construction and maintenance 
of forest development roads and trails, $37,500,000, to remain available 
until expended, for liquidation of obligations incurred pursuant to authority 
contained in title 23, United States Code, section 203; Provided, That funds 
available under the Act of March 4, 1913 (16 U.S.C. 501), shall be merged 
with and made a part of this appropriation: Provided further, That not less 


than the amount made available under the provisions of the Act of March 4, 
1913, shall be expended under the provisions of such Act. 


The act of March 4, 1918, as codified in 16 U.S.C. 501, referred 
to in the appropriation quoted above provides, in pertinent part: 

Ten per centum of all moneys received from the national forests during each 
fiscal year shall be available at the end thereof, to be expended by the 
Secretary of Agriculture for the construction and maintenance of roads and 
trails within the national forests in the States from which such proceeds are 
derived; but the Secretary of Agriculture may, whenever practicable, in 
the construction and maintenance of such roads, secure the cooperation er 
aid of the proper State or Territorial authorities in the furtherance of any 
system of highways of which such roads may be made a part. * * * 

It is the general rule that appropriated funds may not be used 
for the repair, improvement, or reconstruction of State-controlled 
or county-controlled public roads, unless specifically authorized by 
law. See 39 Comp. Gen. 388 and decisions cited therein. While 
the appropriations quoted above contain no specific provision for 
construction or maintenance of existing State- or county-owned 
or controlled roads in the forest development road system, it clearly 
appears from the language thereof, and the related substantive 
statutes and from their legislative histories, as indicated in your 
letter and further supplemented by representatives of your Depart- 
ment, that the Congress contemplated that forest development 
roads and trails would be developed under cooperative arrange- 
ments between the Forest Service and States, counties or other 
agencies of the States and, therefore, the cited general rule is not 
for application in this situation. 
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In view thereof, the above-quoted appropriations may be used by 
the Forest Service under cooperative arrangements with the States, 
counties, or other local subdivisions to construct and maintain 
roads on rights-of-way held in the name of the State, county, or 
other local subdivision, where it is determined that such construc- 
tion or maintenance, on roads within the national forests or serving 
the national forests, is essential for the protection, administration, 
and utilization of the national forests; and provided that proper 
jurisdiction over the control or use of such rights-of-way for forest 
development road purposes is placed in the Forest Service. In 
this latter respect, the proposed cooperative agreement appears to 
adequately protect the interests of the United States and, there- 
fore, we see no objection to the agreement. 


[ B-150285 J 


Taxes—State—Gasoline—California—Federal Roads 


The State of California having agreed that the United States is entitled to 
refund under section 8101(a) of the Revenue and Taxation Code of California 
of the motor fuel tax that is assessable on gasoline used in motor vehicles 
operated upon public highways and which was paid on fuel used in Govern- 
ment vehicles operated exclusively within the confines of the Joshua Tree 
National Monument, a Federal enclave where the roads constructed and 
maintained with Federal funds are not public highways within the meaning 
of section 8101(a), all Government agencies operating in the State of Cali- 
fornia should take appropriate action with respect to motor vehicle fuel 
tax refunds in that State. 


To the Secretary of the Interior, April 24, 1963: 


On January 25, 1963, we addressed the following self-exp): natory 
letter to the Controller of the State of California: 


A number of claims by the United States against the State of California 
for refund of motor vehicle fuel taxes have been denied by your office. 
These claims cover gasoline taxes paid with respect to fuel used to propel 
Government vehicles exclusively within the confines of the Joshua Tree 
National Monument. See your letters to us of November 22, 1961, and of 
February 15 and October 31, 1962. But notwithstanding your denial of the 
claims, the United States is recovering the amounts thereof through set-off 
actions against funds it otherwise owes California. Rather than to continue 
collection of these amounts by way of set off, we would prefer, of course, 
to have the State of California agree that the United States is entitled to the 
refunds being claimed. The purpose of this letter is, therefore, to set forth 
the basis for our position and to invite an expression of your views. 

The refunds involved are being claimed under the provisions of subsection 
8101(a) of the Revenue and Taxation Code of California, which provides in 
pertinent part as follows: 

“Tax refunds: Persons entitled. The following persons who have paid a 
license tax for motor vehicle fuel, either directly or to the vendor from 
whom it was purchased, or indirectly by the adding of the amount. of the 
tax to the price of the fuel, shall be reimbursed and repaid the amount of 
the tax: 

“(a) Any person who buys and uses the motor vehicle fuel for purposes 
other than in motor vehicles operated or licensed to be operated upon the 
public highways of the State * * *.” 


722-809 O-64—40 
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The Joshua Tree National Monument is a Federal enclave whose roads are 
constructed and maintained with Federal funds. No funds of the State of 
California nor of any political subdivision of the State are used in connection 
with these roads. Since the gasoline for the tax on which refunds are being 
claimed is being used by the United States in motor vehicles operated ex- 
clusively within the Monument, the only question involved is whether the 
Monument roads are public highways within the meaning of subsection 
8101(a). If they are not, it is manifest that the claims for refund are 
justified. 

The proper interpretation of the term “public highways" as used in the 
statute is essentially a matter involving the intention of the California legis- 
lature. You contend that the National Monument roads clearly fall within 
the term “highway” as defined for the purpose of subsection 8101(a) and 
other motor vehicle fuel tax laws by the legislature in section 7311 of the 
Revenue and Taxation Code of California : 

“ ‘Highway.’ ‘Highway’ includes a way or place, of whatever nature, pub- 
licly maintained and open to the use of the public for purposes of vehicular 
travel.” 

We cannot agree that the roads in Joshua Tree National Monument are 
“highways” under this definition. While we would concede that a literal con- 
struction of the statutory language might lead to the conclusion that National 
Monument roads fit the definition, we believe that the District Court of 
Appeal, First District, Division 1, California, has established that the legis- 
lative intent was to exclude such roads from consideration as public high- 
ways. In the case of Yosemite Park € Curry Co. v. Department of Motor 
Vehicles, 2 Cal. Rptr. 481 (1960), the court concluded that the California 
statutes do not require registration of and do not impose registration fees 
and motor vehicle license fees on vehicles owned by a concessionaire in 
Yosemite National Park and operated exclusively on the Federal Govern- 
ment roads in such park. In reaching this conclusion the court 
held that the term “highway” as used in the codes, and particularly the 
Vehicles Code, refers to those ways and places’ constructed, main- 
tained, controlled, located and policed by or under the authority of 
the State or its political subdivisions and agencies, and not to Federal roads 
in a national park, which are constructed, maintained, controlled, located, 
and policed solely by the Federal Government. We do not find any reason- 
able basis for distinguishing the Yosemite Park case, which concerned re- 
quirements for vehicle registration and licensing fees, from the situation here 
involving refund of motor vehicle fuel taxes paid. Both situations are within 
the same overall statutory scheme and there is no distinction between 
Yosemite National Park ard Joshua Tree National Monument so far as cen- 
cerns Federal jurisdiction over the roads within their confines. 

Moreover, under the provisions of subsection 8101(a) a person is entitled to 
a refund of motor vehicle fuel tax paid if the gasoline is not bought for use 
in a vehicle operated or licensed to operate upon the public highways of the 
State. Clearly, under the ruling laid down in the Yosemite Park case, a 
license to operate upon public highways of the State would not be required 
for vehicles operated exclusively within Joshua Tree National Monument. 
And if a license to operate motor vehicles upon such highways is not re- 
quired, it follows that operation of the vehicles within the Monument cannot 
be said to be operation upon any public highway. Therefore, under the 
plain terms of subsection 8101(a), in light of the judicial ruling as to legis- 
lative intent made by an appeal court of the State of California in the 
Yosemite Park case, we cannot but conclude that the United States is en- 
titled to the tax refunds being claimed. 

However, recognizing that our position in the matter has been taken with- 
out a detailed account of your views, we shall be pleased to carefully con- 
sider any arguments you may wish to furnish in opposition to our position. 


In response to our letter, the State Controller, without comment- 
ing on the legal issues involved, replied by letter of March 26, 1963, 
that : 


In the interest of fiscal harmony the claims for refund of California motor 
vehicle fuel license tax filed by the National Park Service-Joshua Tree 
National Monument which have not already been offset by the Federal Goy- 
ernment, will be paid. 
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We are bringing the matter to your attention and, through dis- 
tribution and publication of this letter, to the attention of other Gov- 
ernment agencies operating in the State of California, for 
appropriate action with respect to motor vehicle fuel tax refunds in 
that State. 


[ B-151248 J 


Appropriations—Interior Department — Availability — Litigation 
Costs Incident to Beneficial Interest 

Where under a power purchase contract, subject to price adjustment and 
reimbursement for plant operation and maintenance costs, including overhead 
and administration, the cost of repairing a damaged turbine furnished by 
the manufacturer and litigation by the Electric Cooperative to recover such 
costs are included in the purchase price and charged to the Southwestern 
Power Administration Continuing Fund, the Administration, when the con- 
tract becomes inoperative, although not a party to the action, having a 
beneficial interest may arrange to reimburse the attorneys to continue the 
litigation, and the litigation costs having arisen incident to the purchase 
of the power may be considered an adjustment of the contract price and 
charged to the Continuing Fund, provided the Electric Cooperative agrees 
not to retain any part of the sum recovered incident to the trial or settlement 
of the case. 


To the Secretary of the Interior, April 26, 1963: 


Letter of April 5, 1963, from the Administrative Assistant Secre- 
tary of the Interior presents the following question for our decision: 


Would you be required to object to payment out of the Southwestern Power 
Administration Continuing Fund or O & M Appropriations to reimburse attor- 
neys retained by N.W. Electric Cooperative for costs incurred incident to the 
trial or settlement of a case involving N.W. and Westinghouse Electric 
Corporation wherein Southwestern Power Administration, although not a 
party to the action, nevertheless has a beneficial interest? 

The facts giving rise to the question are set forth below. 

Under the Southwestern Power Administration (SPA)-N.W. 
Electric Power Cooperative, Inc. (N.W.) contract of November 23, 
1949 (Ispa-296), it was mutually agreed that N.W. would construct 
a 40,000 kilowatt generating plant and that SPA would purchase the 
output of such plant. The Administrative Assistant Secretary 
states that the contract price to be paid by SPA was subject to 
adjustment and computed to reimburse N.W. for all costs incurred 
in the operation and maintenance of the plant, including overhead 
and administrative costs. 

In September 1960 it was discovered that one of the 20,000 kilo- 
watt turbine generators purchased by N.W. from Westinghouse 
contained a cracked casing. N.W. maintained that the defect 
was due to faulty design and under protest contracted with Westing- 
house for the repair of the turbine. N.W. thereafter brought suit 
against Westinghouse seeking recovery of the cost of repairs plus 
certain damages. 
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By letter dated February 23, 1961, N.W. advised SPA of the suit 
against Westinghouse and requested approval of a procedure of 
accounting for the costs of repair under the SPA-N.W. contract. 
By letter to N.W. dated March 13, 1961, SPA agreed to the proposed 
accounting procedure. 

In accordance with the procedures agreed upon, the contract 
price paid by SPA for the output of N.W.’s thermal plant thereafter 
included costs incurred by N.W. in repairing the turbine and in con- 
ducting the litigation to recover such costs. It is stated in the 
letter that such payments by SPA were properly charged against 
the Continuing Fund as part of the cost of purchasing power. On 
August 1, 1962, when the SPA-N.W. contract was rendered inopera- 
tive (because of the SPA Associated Contract), payments by SPA 
to N.W. connected with the repair of the turbine and the lawsuit 
against Westinghouse totaled $150,863.65, as follows: 


Ce EE CRIED TI ns vcintccccncimomncnnsnce. GB, IR: SC 
Cost of lawsuit____--_- lcs asain anced usin eamenitiie 12, 134. 86 


Gost of erating, ahinging, O00.........ennnnncncnncs 12, 543. 36 





$150, 863. 65 

By letter dated August 7, 1962, N.W. advised SPA, in effect, 
that since the SPA-N.W. contract was no longer operative, SPA 
must pay all costs involved in proceeding with the litigation if 
SPA desired the case continued. In other words, according to the 
letter, N.W. had been reimbursed for the costs of repairing the 
turbines and had no incentive to continue the lawsuit, particularly 
since SPA would be entitled to whatever sum was recovered, at 
least to the amount of reimbursements. 

Conferences between the Office of the Regional Solicitor, Tulsa, 
and the attorneys retained by N.W. revealed that these attorneys 
would be willing to continue the suit on a contingent fee basis. By 
memorandum dated January 23, 1963, the Solicitor authorized the 
Regional Solicitor to have the litigation carried on in the name of 
N.W., under an arrangement with the attorneys and pursuant to 
agreement between N.W. and SPA whereby N.W. will pay to SPA 
all moneys received from the litigation less the amount of the 
contingent attorneys’ fees applicable to any recovery in excess of 
$20,000 previously offered by Westinghouse in settlement of the 
lawsuit. 

On February 6 the Regional Solicitor and his assistant, and a 
representative of SPA, conferred with N.W.’s attorneys in Kansas 
City. N.W.’s attorneys estimated that the cost of preparing for 
trial and continuing the suit in N.W.’s name would be about $10,000 
and offered to continue the lawsuit under either of two arrangements: 

(1) If the attorneys advance all necessary costs of continuing 
the suit, any recovery in excess of $20,000 (the amount offered in 
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settlement) less the costs advanced by the attorneys, would be 
divided on the basis of 50 percent to the attorneys and 50 percent 
to SPA; or 

(2) If SPA advances all necessary costs of continuing the law- 
suit by reimbursing the attorneys for expenditures made, any re- 
covery in excess of $20,000, less costs advanced by SPA, would be 
divided on the basis of 14 to the attorneys and 3% te SPA. 

Your Department has been advised by the Regional Solicitor 
that the arrangement providing for a contingent fee of 3314 per- 
cent would be of advantage to the Government and that SPA 
should proceed on that basis if funds are available from which pay- 
ments can be made to N.W.’s attorneys to reimburse them for the 
cost of continuing the lawsuit. 

The appropriation provisions referred to in the Administrative 
Assistant Secretary’s letter are contained in the Public Works Ap- 
propriation Act, 1963, approved October 24, 1962, Public Law 87-880, 
76 Stat. 1216, 1223, 1224, and provide as follows: 


OPERATION AND MAINTENANCE 

For necessary expenses of operation and maintenance of power trans- 
mission facilities of marketing electric power and energy pursuant to the 
provisions of section 5 of the Flood Control Act of 1944 (16 U.S.C. 825s), as 
applied to the southwestern power area, including purchase of not to exceed 
four passenger motor vehicles for replacement only, $1,450,000. 

CONTINUING FUND 

Not to exceed $5,000,000 shall be available during the current fiscal year 
from the continuing fund for all costs in connection with the purchase of elec- 
tric power and energy, and rentals for the use of transmission facilities. 
[Italics supplied.] 

Had the contract in question (Ispa-296) not been rendered inopera- 
tive on August 1, 1962, the costs involved here would have been paid 
from the “Continuing Fund,” in connection with the purchase of 
power, by including such costs in the contract price to be paid by 
SPA to N.W. for power in the year such costs were paid by N.W. 
While this contract is now inoperative and the purchase of power or 
rental of transmission lines, as such, is not involved, the cost in 
question arose incident to the purchase of power under the contract. 
Thus, payment of such cost may, in effect, be considered an adjust- 
ment of the contract price. 

Therefore, and in view of the facts and circumstances set forth in 
the Administrative Assistant Secretary’s letter, we would not object, 
in this instance, to the use of the “Continuing Fund” to reimburse 
attorneys retained by N.W. for costs incurred incident to the trial 
or settlement of a case involving N.W. and Westinghouse Electric 
Corporation wherein Southwestern Power Administration, although 
not a party to the action, has a beneficial interest, provided that 
N.W. agrees it will retain no part of any sum recovered incident to 
trial or settlement of the case. 
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[ B-150868 J 


Contracts—Specifications—Descriptive Data—Sufficiency of De- 
tails 

An invitation to bid requiring bidders to submit “sufficient” but unspecified 
data on undesignated components, and lacking sufficient particularity to put 
bidders on notice as to why the descriptive data was necessary and the ex- 
tent of the detail required in the descriptive data for the bid to be considered 
responsive, is a defective invitation, and the procuring activity failing to 
justify why an acceptable product could not be obtained without the sub- 
mission of the descriptive data, as required by paragraph 2-202.5(c) of the 
Armed Services Procurement Regulation, cancellation of the contract award 
under the defective invitation to the second low bidder, who also had failed 


to indicate performance in the areas that justified the rejection of the low 
bid, is required. 


To the Secretary of the Navy, April 29, 1963: 


We have received a letter from the Assistant Chief for Pur- 
chasing, Bureau of Supplies and Accounts, dated February 18, 1963, 
requesting our decision as to the legality of contract N15642392 
with the Niagara Machine & Tool Works, hereinafter referred to 
as Niagara. 

The record establishes that in response te invitation for bids 
156-046-638, which solicited bids to supply one power squaring 
shear, the procuring activity received a low offer from Secrest 
Machine Corporation, hereinafter referred to as Secrest, in the 
amount of $23,761, and a second low offer from Niagara in the 
amount of $25,763. After bids were opened, but prior to award, 
Niagara advised the procuring activity that the bid of Secrest was 
nonresponsive for several specific reasons. Upon evaluation, the 
procuring activity determined that the Secrest bid was nonrespon- 
sive because its accompanying descriptive literature, a commercial 
brochure, did not “indicate conformance in the following specific 
areas : 


Model No. of shear (assumed to be #1250) not specified 


Length of knives not specified 
Shearing capacity, without adj. clearance not specified 
Blade cross section not specified 
Holdown center distance not specified 
Ball transfers in table neither shown nor 
specified 


Five days after award was made to Niagara, Secrest protested to 
the procuring activity and maintained that if its bid was nonrespon- 
sive, then the Niagara bid was nonresponsive too, because Niagara 
had also failed to indicate conformance in some of the same areas 
which allegedly justified rejection of the Secrest bid. Upon recon- 
sideration, it was determined that the Niagara bid was not respon- 
sive because its descriptive literature also failed to furnish 
information concerning blade size. The procuring activity proposed 
to cancel the contract, but Niagara refused to accept this deter- 
mination. 
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At the outset it should be noted that the instant case is not one 
where the descriptive data allegedly shows that the article offered 
does not comply with the specifications. Cf. 37 Comp. Gen. 763, 
It should also be noted that the invitation requirement for “such 
detail as is necessary to show such complete compliance with such 
specifications” is apparently unrelated and additional to the one 
requiring “concise details as to the nature of the proposed modi- 
fications” of standard equipment. The rejection of the low bids 
in the instant case does’ not seem to be based on whether the 
bidders supplied enough information to determine if the standard 
equipment they offered had been satisfactorily modified, but rather 
on whether such equipment, modified or not, was described in suf- 
ficient detail to prove “complete compliance” with required specifica- 
tions. Cf. B—143057, dated June 30, 1960. 

We have recognized that in the procurement of highly specialized 
equipment, an administrative agency properly may require bidders 
to supply descriptive data in order to enable it to conclude precisely 
what the bidder proposes to furnish and what the Government would 
be binding itself to purchase by the making of an award. 36 Comp. 
Gen. 415, 416-417. However, in the decision cited above, which 
articulates the general rule, the bidder had failed to comply with an 
invitation requirements to supply specific data on specific components 
of the items being procured. In the instant case, the bidder must 
submit “sufficient” but unspecified data on undesignated components. 
In short, the distinction is that this invitation does not state the 
extent of the detail required before a bid may be considered respon- 
sive. Furthermore, there is now a requirement at Paragraph 
2-202.5(c), Armed Services Procurement Regulation, that the con- 
tract. file contain reasons to justify why an acceptable product could 
not have been procured without the submission of such descriptive 
data. We note that while the procuring activity has concluded that 
bids cannot be properly evaluated without descriptive data, it has 
offered no reasons either in the contract file or in two reports to 
explain this conclusion. 

It is difficult for us to determine from the record what these 
reasons for requiring descriptive data might have been. One of the 
reasons given for rejecting the Secrest bid is that the accompanying 
data did not indicate the size of the blade cross section. Since the 
size is clearly stated and required by the specifications, we fail to 
understand what it is the bidder is supposed to describe. A nota- 
tion on the commercial brochure to the effect that the blade is the 
required size would provide little additional assurance that the blade 
would in fact conform to the specifications, nor would it render the 
bidder any more liable for not supplying a conforming blade. Fur- 
thermore, it appears that the procuring activity also experienced 
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some confusion as to whether this data was an essential part of the 
“such detail” required by the invitation. First it accepted the 
Niagara bid and rejected the Secrest bid, although both contained 
the identical alleged deficiency. Then it was decided that the defi- 
ciency required rejection of Niagara’s bid too. Now the procuring 
activity reports that the cross section size of the blades is normally 
standard with the machine tool manufacturer and that the absence 
of descriptive data for the blade is not considered essential to deter- 
mine compliance with the specifications. The report also states 
that, while sufficient descriptive data was not submitted with the 
Secrest bid to permit a complete technical evaluation, the procuring 
activity believes that the machine offered by Secrest did meet the 
requirements of the specification as advertised. At no place in the 
invitation or the report is there a statement as to what descriptive 
data is required for a complete technical evaluation. Nor are we 
told the basis for believing that the Secrest product, which allegedly 
was inadequately described, would meet the requirements of the 
specification. 

In 40 Comp. Gen. 132 the protesting bidder argued that since it 
could be presumed that details were not required for every nut and 
bolt of the equipment, it should also have been assumed that the 
equalizing amplifier, a small component of the equipment he offered, 
would conform completely to the specifications. This argument was 
rejected because the specifications specifically required descriptive 
literature on the amplifiers. In the instant case, no advice is given 
as to which components require detailed descriptions, and if*“com- 
plete compliance” is taken literally, details as to each nut and bolt 
would be required. While it seems highly unlikely that this meaning 
was intended, we believe bidders must have been somewhat at a 
loss to decide from the invitation which components of the equip- 
ment required detailed explanations. 

The confusion and uncertainty of both the bidders and the procur- 
ing activity appear to be the result of not having explained in the 
first place why descriptive data was necessary, and was compounded 
by failure to define the extent of the detail required in the descrip- 
tive data. The present difficulties were prefigured in an earlier 
procurement where we advised your office that where data was 
needed to describe “major components,” the invitation should state 
definitely the components concerning which data was required. 
B-146211, dated October 6, 1961. Moreover, we have held that an 
invitation for bids is defective if it does not specify the nature and 
extent of the descriptive material asked for with sufficient particu- 
larity to put bidders on notice of what was desired. 38 Comp. Gen. 
59, 63. 
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While we are in no position to determine whether the offered 
products comply with the technical specifications, or whether an 
acceptable product could have been procured without descriptive 
data, we may say, on the basis of the information in the present 
record, that not only did the procuring activity fail to state its reasons 
for requiring this data, but was itself uncertain as to the components 
concerning which data was needed, and as to the extent of detail 
required to describe these components. Under the circumstances, 
it is clear that the invitation lacked sufficient particularity to put 
bidders on notice of what was desired. Accordingly, the invitation 
was defective and the award made thereunder should be canceled. 

The attachments to letter of February 4, 1963, are returned here- 
with as requested. 


[ B-151149 J 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Delayed Implementation of Election 

The annuity deductions for the cost of an election under the Retired Service- 
man’s Family Protection Plan from the retired pay of an Army officer in a 
retired status on November 1, 1953, on the basis of an administrative deter- 
mination made 8 years after the member’s election of Option II at one-half 
reduced retired pay, combined with Option IV to provide an annuity for sur- 
viving eligible children under the Uniformed Services Contingency Option 
Act of 1953, prior to the April 30, 1954, expiration date, are for refund to the 
member in the absence of primary evidence of the timely receipt of the elec- 
tion form and, although secondary evidence may be used to establish a valid 
and binding election of options, the conflicting secondary evidence not hav- 
ing proved the mailing of the election form prior to the April 30, 1954, mid- 
night deadline, coupled with the failure of the administrative office to make 
annuity deductions until 1962, supports the conclusion that the receipt of the 
annuity election application was administratively considered in 1954 as not 
being timely. 


To Colonel Webster Mills, Department of the Army, April 29, 1963: 


Your request for advance decision dated February 8, 1963, for- 
warding a voucher totaling $56.80 in the case of First Lieutenant 
Elmer L. Jones, 0404299, retired, representing deductions for cost 
of election under the Retired Serviceman’s Family Protection Plan 
(formerly the Uniformed Services Contingency Option Act of 1953), 
10 U.S.C. 1431-1444, for the period September 1, 1962, through Jan- 
uary 31, 1963, was forwarded to this Office on March 25, 1963, as 
D.O. Number 698 allocated by the Department of Defense Military 
Pay and Allowance Committee. 

You state that the member made an election of Option II at one- 
half reduced retired pay combined with Option IV to provide an 
annuity for his surviving eligible child, or children, under the pro- 
visions of the Retired Serviceman’s Family Protection Plan; that 
the DA Form 1041, on which the election was made, is dated April 29, 
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1954, and date-stamped as received in the Retired Pay Division 
on May 4, 1954; that the envelope in which the form was mailed, 
bearing the postmark, is not in the member’s account file and not 
available for reference, and that the member’s address at the time 
of election was Santa Barbara, California. 

You state further that Lieutenant Jones was informed of an in- 
debtedness of $1,136 existing in his account for the period April 1, 
1954, through July 31, 1962, caused by nondeduction of the monthly 
cost of $11.36; that an additional indebtedness of $11.36 exists for 
the month of August 1962, and that deductions of $11.36 a month to 
cover the current cost of the election were established from retired 
pay effective September 1, 1962. While Lieutenant Jones has sub- 
mitted an affidavit dated September 20, 1962, that he received notice 
from the Retired Pay Division shortly after September 6, 1954, that 
his election was invalid due to its being received in that office sub- 
sequent to April 30, 1954, the postmark deadline, you state that no 
copy of a form or letter furnishing him with this information is of 
record in your office. The member has furnished a photocopy of 
a purported carbon copy of a letter signed by him and dated Sep- 
tember 6, 1954, requesting information from the Retired Pay Branch 
as to the reason no deductions had been made from his retired pay 
to cover the cost of the election. You state that the original letter 
is not on file in your office. The member has also furnished an 
affidavit dated December 17, 1962, averring that using regular mail 
service he did on or about midnight of April 30, 1954, deposit the DA 
Form 1041 in a United States Post Office receptacle. 

The United States Post Office, Indianapolis, Indiana, states that it 
would have been necessary for the form to have been mailed on 
Wednesday, April 28, 1954, in order to reach their office on Sunday, 
May 2, 1954, or Monday, May 3, 1954. The DA Form is stated to 
have been stamped in at 7:30 a.m. in the Retired Pay Division on 
May 4, 1954. You conclude that therefore the form would have been 
received in the Central Mail Room, Finance Center,.U.S. Army, 
not later than Monday, May 3, 1954. 

Subsection 203 of the Regulations for the Uniformed Services Con- 
tingency Option Act of 1953 provided that to be effective the election 
by a retired member (or retired former member) not on active duty 
must be signed and witnessed not later than 30 April 1954 and must 
be postmarked not later than 30 April 1954. The evidence of election 
of record is a form signed, witnessed and dated April 29, 1954, 1 day 
prior to the expiration of the period granted to members who were 
in a retired status on November 1, 1953. 
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Whether the member timely posted the executed election form is 
the sole issue to be resolved, since it is established that he desired 
to make an election and submitted a form dated within the time limi- 
tation provided. We said in 39 Comp. Gen. 349, in considering 
whether a valid election had been made though the form itself was 
not available, that in any case where the primary written evidence 
has been lost or destroyed, the question of whether a valid and bind- 
ing election of options can be established on the basis of secondary 
evidence is dependent upon the particular facts of the individual case, 
the nature of the secondary evidence, and the degree of certainty 
that such secondary evidence may be viewed as reasonably estab- 
lishing the actual fact at issue. 

The secondary evidence in this case consists of the member’s affi- 
davit that he did not post the form until about midnight on April 30, 
1954, in Santa Barbara, California, and the record of a receiving 
date of May 4, 1954, stamped on the form, a date 4 days after the 
postmark deadline of April 30, 1954, the actual postmark having 
been lost or destroyed. The member’s statement that he carried the 
application to the post office in Santa Barbara, about midnight on 
April 30 may be an admission against his own interest at this time 
and as such would normally be entitled to great probative value. In 
addition, the statement submitted by the postmaster at Indianapolis, 
Indiana, to establish the fact that in order to have been received in 
the Indianapolis Post Office on May 2 or 3, 1954, by regular mail, 
the form would have had to have been mailed from Santa Barbara, 
California, on April 28, 1954 (an indicated required handling time 
interval of at least 4 days), is an apparent conflict with the member’s 
averment of the circumstances surrounding the posting of the applica- 
tion. Additional factors for consideration in connection with the 
secondary evidence are the failure of the administrative office to 
establish deductions and the member’s statement that he inquired 
about the failure to do so and that he was advised that his election 
was invalid because it had not been postmarked within the time 
limitation set by the regulations. 

An examination of a 1954 edition of “The Official Guide of the Rail- 
ways” shows that mail dispatched by a train leaving Santa Barbara, 
California, as late as 6:10 a.m., Saturday, May 1, 1954, would have 
reached Los Angeles at 9 a.m. and could have left Los Angeles at 
2 p.m. the same day, arriving in Chicago on Monday, May 3, 1954, 
at 7:45 a.m., and in Indianapolis, Indiana, at 1:46 p.m. on Monday, 
May 3, 1954. 
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The above schedules thus show that it would have been possible 
for the application to have been postmarked after midnight of April 
30, 1954, and still have arrived in Indianapolis as early as early 
afternoon on May 3, 1954. That information coupled with the failure 
to establish deductions until 1962, over 8 years after the election form 
was signed, supports a conclusion that receipt of the application was 
administratively considered in 1954 as not being timely. Compare 
39 Comp. Gen. 349. 

Accordingly, it reasonably may be concluded that the secondary 
evidence of the retired member having met the postmark deadline 
in the case is insufficient to establish that the member made a timely 
election of options for which deductions from his retired pay should 
have been made. The voucher is for payment in the circumstances 
and is returned herewith. 


[ B-151186 J 


Bids—Acceptance Time Limitation—Extension—After Expiration 


To permit consideration of a bid which contained a shorter acceptance period 
than that specified in the invitation and which was not extended until after 
expiration of the period would be to give the bidder a choice to be obligated 
or not, and an award to the second low bidder who prior to expiration of 
its longer bid acceptance period extended the acceptance time would better 
serve the integrity of the competitive bidding system than an award to the low 
bidder who permitted its bid to expire prior to offering an extension. 


Bids---Acceptance Time Limitation—Extension—Purpose 


The provision for extensions of bid acceptance periods in the event of ad- 
ministrative delays after bid opening in section 1-2.404-1(c) of the Federal 
Procurement Regulations was for the purpose of authorizing extension re- 
quests whenever failure to do so would require readvertisement and was not 
for application when one of two or more acceptable bids were inadvertently 
permitted to expire. 


Bids—-Acceptance Time Limitation—Extension—Responsibility 


Although under the provision for extensions of bid acceptance periods in the 
event of administrative delays after opening in section 1-2.404-1(c) of the 
Federal Procurement Regulations a duty may be imposed upon the contract- 
ing officer to request bidders to extend the bid acceptance time, bidders like- 
wise have an obligation to check with the contracting officer before the bid 
acceptance period expires if they have a continuing interest in having their 
bids considered for award. 


To the Postmaster General, April 29, 1963: 


Reference is made to letter of March 28, 1963, from the Deputy 
Assistant Postmaster General, requesting a decision with respect 
to a proposed award to the Armstrong Products Corporation under an 
invitation issued January 8, 1963, for furnishing 300 portable steel 
racks for mail sacks. 
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It is stated that in response to the invitation which called for bids 
to be opened at 2 p.m., January 29, 1963, 12 bids were received. The 
significant provision of the invitation provided that— 

In compliance with the above, the undersigned offers and agrees, if this Bid 
be accepted within one calendar day (60 calendar days unless a different 
period be inserted by the bidder) from the date of opening, to furnish any or 
all of the items upon which prices are quoted, at the price set opposite each 


item, delivered at the designated point(s) within the time specified in the 
Schedule. * * * 


The low bidder, Engineering and Manufacturing Company, offered 
to furnish the steel racks for a total price of $17,876 with a discount of 
1 percent, 20 days, or a net of $17,697.24. This bidder specified 20 
days from date of opening for acceptance, or until February 18, 1963. 

The second low bid was submitted by Armstrong Products Corpo- 
ration, which offered to furnish the steel racks for $18,000 net, 
subject to a 60-day acceptance period from date of opening of the 
bids. 

It is reported that at the time bids were opened the procurement 
office was faced with several projects of unusually high priority; 
that this workload, coupled with absences due to illness, resulted in 
the inadvertent expiration of the 20-day acceptance period in the E 
and M bid; and that no request for an extension of the acceptance 
period was made prior to expiration thereof on February 18, 1963. 
It is reported further that on March 8 when the low bidder inquired 
as to the status of the proposed procurement it was informed that 
since its bid had been inadvertently permitted to expire the bid 
could not be considered for award. By telegram dated March 8, 
the low bidder notified the Department of its willingness to extend 
the acceptance date of its bid until March 22. By letter dated 
March 12 E and M stated that it was the low bidder and requested 
a full hearing as to why it was not awarded a contract. 

In explanation of the refusal to consider the E and M bid for an 
award it is stated that the low bidder deliberately selected a period 
of 20 days for acceptance rather than granting the Department the 
usually contemplated bid acceptance period of 60 days; that due to 
the unusual conditions existing at that time the Department did not 
act within the 20-day acceptance period; that it is the Department’s 
view that the low bidder assumed the risk of its bid acceptance 
period expiring before an award could be made; that after its bid 
expired, E and M had the legal right to refuse to accept any award 
the Department might make to it; and that to now allow the E and 
M bid to be considered would have the effect of giving that bidder 
an option after bid opening to accept or reject an award as it thought 
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best. In the circumstances, it is stated that it is proposed to award 
the contract to Armstrong, the second low bidder, whose bid of 
$18,000 is $302.76 more than the low bid. In this regard, the record 
shows that by letter dated March 16 Armstrong extended the accept- 
ance period of its bid to May 1, 1963. In conclusion it is stated that 
the requirement for the items covered by the Invitation still exists 
and that in view of the close bidding the Department is unable to 
reject all bids pursuant to section 1-2.404-1 of the Federal Procure- 
ment Regulations. 

Based upon the statements made in E and M’s letter of March 12 
it apparently is the bidder’s contention that it is entitled to an 
award because it submitted the lowest bid and that because as of 
March 8, or over 2 weeks after its bid acceptance period had ex- 
pired, it had offered to extend its bid acceptance period until 
March 22. As to such contention generally, it may be stated that 
statutes which require purchases to be made after advertising for 
bids were enacted for the benefit of the United States and not the 
bidders, and it consistently has been held by the accounting officers 
of the Government and by the courts that a request for bids does 
not import any obligation to accept any of the bids received, in- 
cluding the lowest correct bid. 17 Comp. Gen. 554; 26 id. 49; 
41 Comp. Gen. 709, 711; Perkins v. Lukens Steel Co., 310 U.S. 113; 
O’Brien v. Carney, et al.,6 F. Supp. 761. Furthermore, subparagraph 
(b) of paragraph 8 of the Terms and Conditions of the Invitation 
for Bids specifically reserved to the Government the right to reject 
any and all bids. 

As pointed out in the letter of March 28, E and M in submitting its 
bid elected to provide for a bid acceptance period of 20 days instead 
of the 60-day limitation otherwise provided for in the invitation. 
In the absence of a waiver or an extension of the 20-day acceptance 
period by E and M prior to the expiration thereof such limitation 
operated as a condition precedent to a valid award and a contractual 
obligation to furnish steel racks. Since, for the reasens stated in 
the letter of March 28 the E and M bid was not accepted within 20 
days from the bid opening date (January 29, 1963), that Company’s 
bid automatically expired on February 18, 1963, and it was no longer 
available to the Government for acceptance. 14 Comp. Gen. 612; 
16 id. 699; 35 id. 50. 

An acceptance limitation made a condition of a bid is solely for 
the benefit and protection of the bidder and, of course, may be 
waived by him if-he is still willing to accept an award. Since the 
record contains no further communication from E and M following 
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its letter of March 12, it is assumed that the bidder is still willing to 
accept an award at the price offered in its bid. In such cireum- 
stances it is probable that an award to E and M would be held en- 
forceable by the courts. An award to that bidder, however, raises 
the question whéther the integrity of the competitive bidding system 
would best be served in the present procurement by making such 
award to the low bidder who permitted its bid to expire prior to 
granting an extension or to Armstrong, the next low bidder, which 
extended its bid acceptance period before expiration of its bid. We 
recognize the fact that situations may arise, such as improper re- 
jection of all bids, where the integrity of the competitive bidding 
system is better served by acceptance of such a rejected bid than by 
readvertising, but this is not, in our opinion, such a case. 

While the matter of the propriety of acceptance of expired bids 
extended by authorization of the bidders after expiration of the 
acceptance period is not covered by the Federal Procurement Regu- 
lations, subparagraph (c) of section 1-2.404-1 provides: 

(c) Should administrative difficulties be encountered after bid opening 
which may delay award beyond bidders’ acceptance periods, the several 
lowest bidders should be requested, before expiration of their bids, to extend 


the bid acceptance period (with consent of sureties, if any) in order to avoid 
the need for readvertisement. 


From a reading of section 1-2.404-1 entitled “Cancellation of 
invitation after opening” in its entirety we do not believe that sub- 
paragraph (c) was ever intended to apply to a situation where only 
one of two or more acceptable bids were inadvertently permitted to 
expire. Instead, we think that the primary purpose was to author- 
ize requests for extensions in the situation indicated whenever fail- 
ure to do so would require readvertisement which as we have 
many times stated and the Federal Procurement Regulations 
indicate should be avoided except for the most cogent and com- 
pelling reasons. In the present instance there is no necessity for 
readvertising since Armstrong, the second low bidder, prior to the 
expiration of its bid acceptance period extended its bid until May 1, 
1963. 

Even conceding that there may have been a duty imposed by the 
Federal Procurement Regulations on the contracting officer to 
request an extension of the acceptance period of E and M prior to 
expiration of its bid, there was seemingly an obligation on that bid- 
der to check with the contracting officer before its bid expired if it 
had a continuing interest in being considered for the award. E and 
M could readily have done so, even though the contracting officer 
inadvertently failed to request an extension. In any event, since 
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the bid of E and M was not timely extended it has a bid or it does 
not have one at its own choice, not at the choice of the Government. 
As pointed out in the letter of March 28, E and M by limiting its bid 


acceptance period to 20 days assumed the risk that the Government 
due to unforeseen causes might be unable to accept within 20 days 


but, at the same time, it did not assume the risk of a price increase 


in the supplies during the following 40-day period as did Armstrong 
in granting 60 days for acceptance. 

In the circumstances, it is our view that the integrity of the com- 
petitive bidding system would best be served in the present procure- 
ment by making an award to Armstrong, the second lowest respon- 
sible bidder as administratively proposed. 


[ B-150471 J 


Bids—Buy American Act—Domestic Market Effect 


An agency, although lacking the preexisting authority to favor a high bid 
offering domestic supplies over a low bid offering foreign supplies in the 
national interest, as required by section 3(a) of Executive Order No. 10582, 
issued December 17, 1954, erroneously relied on section 3(a) to favor the 
domestic supplies in order to relieve the adverse flow of gold, having deter- 
mined the purchase of the domestic supplies at a greater price differential 
than provided in the order would not be unreasonable or would not be in- 
consistent with the public interest, section 5 of the order applies and the 
matter is within the purview of the Buy American Act, 41 U.S.C. 10(a) to 
10(d), which provides that only domestic supplies shall be acquired for public 
use, unless the head of the department determines the cost to be unreason- 
able, and the mere fact that the price for the domestic supplies is higher 
than for foreign supplies, plus the differentials stated in the Executive order, 
does not require a determination that the domestic cost was unreasonable, 


and no such determination having been made, there is no legal basis to dis- 
turb the award. 


Bids—Buy American Act—Price Differential 


The authority granted an agency head under section 5 of Executive Order 
No. 10582, issued to implement the Buy American Act, 41 U.S.C. 10(a) to 
10(d), to determine that a greater differential than prescribed in the order 
is not unreasonable or that the purchase of domestic materials is not in- 
consistent with the public interest is discretionary, and when a determination 
is made not to exercise the authority of section 5, bids are-for evaluation 
under the Bxecutive order fixing the differentials to be considered in deter- 
mining unreasonable costs and an award to a bidder offering domestic sup- 
plies at unreasonable prices is precluded. 


To the Keuffel & Esser Company, April 30, 1963: 


Reference is made to your letter of December 4, 1962, protest- 
ing against the action taken by the Department of the Army 
and the General Services Administration under Invitations for 


Bid Nos. ENG-11-184-62-BE-733 and FNGC-R-26697-A-8-28-62, 
respectively, Specifically, you request a clarification of rulings issued 
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by the two agencies which you characterize as being “diametrically 
opposed,” which rulings were made under Executive Order No. 
10582, issued on December 17, 1954. 

With respect to the first invitation referred to above, which was 
issued by the Department of the Army, it appears to be your con- 
tention that the amount of $72,691, representing the difference be- 


tween your low bid offering foreign supplies and that of the next 
low bid submitted by the Brunson Instrument Company which of- 
ered domestic supplies, “might be considered excessive when favor- 
ing a product manufactured in the United States over a foreign 
product.” 


An examination of the record now before this Office indicates that 
the subject invitation for 455 Surveying Theodolites was issued on 
June 22, 1962, to 48 potential suppliers, and 4 bids were received. 
Upon receiving the four bids, two of which offered domestic items 
and two foreign items, the matter was referred to the Assistant Sec- 


retary of Defense (Installations and Logistics) for advice. This 
action is reported to have been taken in compliance with Depart- 
ment of Defense Policy directed toward relieving the chronic deficit 
in the United States balance of payments which would result in an 
adverse flow of gold. On October 8, 1962, the Deputy Secretary of 
Defense, purportedly acting pursuant to section 3(a) of the afore- 
mentioned Executive order, directed that the award in this case be 
made to the lowest bidder offering domestic material for reasons of 
national interest. 


The act of March 8, 1938, 47 Stat. 1520, as amended, 41 U.S.C. 


10a to 10d, commonly referred to as the Buy American Act, as im- 
plemented by Executive Order No. 10582, December 17, 1954, was 
designed to accord preferential treatment to domestic produc- 
ers and manufacturers in the case of purchases of materials and 
supplies by Federal agencies and establishments, as well as 
by construction contractors with such agencies and establishments. 
Exceptions to the requirement that purchases be made from do- 
mestic producers and manufacturers were made where (1) the ma- 
terials or supplies were to be used outside the United States; 
or (2) the head of the Department or agency concerned determined 


that it would be inconsistent with the public interest or the cost 


of domestic supplies or materials would be unreasonable. Execu- 
tive Order No. 10582 issued on December 17, 1954, sets forth certain 
guidance for making determinations of unreasonable cost on a uni- 
form basis. 


722-809 O-64—41 
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However, section 3(a) of the Executive order, which appears to 
have been relied upon in the instance of your bid, reads as follows: 
Nothing in this order shall affect the authority or responsibility of an exec- 
utive agency : 

(a) to reject any bid or offer for reasons of the national interest not de- 
scribed or referred to in this order ; 


And section 5 of the same order provides, in pertinent part, as 
follows: 


* * * In any case in which the bend of an executive agency proposing to 
purchase domestic materials determines that a greater differential than 
that provided in this order between the cost of such materials of domestic 
origin and materials of foreign origin is not unreasonable or that the pur- 
chase of materials of domestie origin is not inconsistent with the public inter- 
cst, this order shall not apply. * * * [Italics supplied.] 

With respect to the above-quoted section 3(a) of the Executive 
order, we recently expressed the view, in an opinion dated March 7, 
1963, B-150655, 42 Comp. Gen. 467, that such section, while ex- 
pressing the intent not to interfere with any existing authority or 
responsibility of executive agencies to reject any bid for reasons of 
national interest, did not and legally could not confer on executive 
agencies any new or additional authority. In other words, in order 
for that section to become effective, there must have already ex- 
isted authority in the agency head to reject any bid or offer for 
reasons of national interest; and since we are aware of no such 
preexisting authority, we believe that section 3(a) of the order was 
erroneously relied upon. These views are being communicated to 
the Department involved. 

On the other hand, however, we are of the opinion that once a de- 
termination is made that the purchase of materials of domestic 
origin at a greater differential than that provided in the order 
would not be unreasonable or would not be inconsistent with the 
public interest, there then would be for application the provision in 
section 5 of the Executive order which states that under those cir- 
cumstances the “order shall not apply,” thus placing the matter 
squarely within the purview of the Buy American Act itself which 
provides that only domestic supplies shall be acquired for public use, 
unless the head of the department determines their cost to be un- 
reasonable. In making such determination of unreasonable cost, the 
agency head would not be bound by the price differentials specified 
in the Executive order, and would have the right to consider a 
greater price differential reasonable. Consequently, the mere fact 
that the price for domestic supplies was higher than that for foreign 


, 
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supplies plus the differentials stated in the Executive order would 
not require a determination that the domestic cost was unreasonable. 
No determination of unreasonable cost was in fact made by the De- 
partment of the Army, and we therefore find no legal basis for dis- 
turbing the award made by that Department. 

Concerning the second invitation No. FNGC-—R-26697—A-8-28-62, 
which was issued by the General Services Administration, you 
state that reviewing the bid results it was found that you were 
“8% high in Group 1, 15.5% high in Group 2, 14% high in Group 3, 
and 7% high in Group 25.” You further advise that on item No. 19 
you were 5.7 percent low and you were the only bidder on group 26; 
therefore, you were awarded the items specified in groups 19 and 
26. However, notwithstanding this situation, you contend that aver- 
aging the first five listed groups covering products which you had 
furnished to various Government agencies for a number of years, 
the difference between your bid, which in this case offered domestic 
supplies, and that of the foreign products amounted to 8.4 percent 
after you had received the allowance for a distressed area plus the 
allowance for domestic products. 

The record furnished us by the General Services Administration 
reveals that the subject invitation which was issued on August 8, 
1962, and scheduled for opening on August 28, covered their indefi- 
nite quantity requirements for instruments and laboratory equip- 
ment for the contract period November 1, 1962, through October 
31, 1963. It also indicates that Special Notice No. 1, dated August 
21, 1962, notified prospective bidders of changes in the invitation 
and extended the bid opening to September 4, 1962. And, in this 
connection, it is significant to note that the changes made by the 
special notice specifically pointed out that items 3, 4, 19, 25, 26, 32, 
and 33 would be awarded on an individual basis. Thus, items or 
groups to be awarded separately could not be averaged as you seem 
to contend. Since upon this basis you were low only on item 19— 
and this after taking into consideration the additional differential 
because of your location in an area of substantial labor surplus—and 
being the only bidder on item 26, you were awarded those two items. 

Your letter expresses the opinion that the provisions of Executive 
Order No. 10582 could well have applied in this instance. In re- 
sponse to this contention, the General Services Administration 
advised that it considers the application of both national secu- 
rity and national interest problems to its procurements as they 
arise, but generally such findings by a nondefense agency require 
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preparation of broad and strong determinations which it did not 
believe would have been justified in this case. 

The gist of your complaint is that the Department of the Army 
(for the stated national interest reason of preventing an adverse 
flow of gold) preferred a domestic bid which was some 9 percent 
higher than your foreign bid as evaluated under Executive Order 
No. 10582, whereas the General Services Administration refused to 
prefer domestic bids by you which ranged from 7 to 15.5 percent 
higher than competing foreign bids as evaluated under the Execu- 
tive order. As stated above, the Buy American Act specifically 
permits purchases of foreign supplies where the cost of similar do- 
mestic supplies is unreasonable. The Executive order fixes the dif- 
ferentials which shall be considered in determining unreasonable 
cost, unless the agency head determines under section 5 of the order 
that a greater differential is not unreasonable or that the purchase of 
domestic materials is not inconsistent with the public interest. We 
view section 5 of the order as vesting discretionary authority in the 
agency head to make these determinations. No such determina- 
tion was in fact made by the Administrator of the General Services 
Administration, and the provisions of the Executive order there- 
fore precluded acceptance of your bid because of unreasonable price. 

We do not disagree with your contention that the action taken by 
the two agencies was inconsistent. However, as we have stated, 
it is our view that section 5 of the Executive order gives discre- 
tionary authority to each agency head, and we find no basis for 
concluding that there was an abuse of such discretion in the in- 
stances you cite. Your protest is therefore denied. 


[ B-150700 J 


Travel Expenses—Military Personnel—Taxicabs—Between Lodg- 
ing and Temporary Duty Point—Unusual Circumstances 

The use of taxicabs by members of the uniformed services for travel between 
their lodging and the place of temporary duty when the lodging is so remote 
from the temporary duty station that it is not reasonably accessible by pub- 
lic conveyance and when the travel requires an excessive expenditure of 
personal funds is considered travel on official business to entitle the mem- 


bers to reimbursement for the actual expenses, provided that the expenses are 
administratively approved. 


To F. E. Lambert, United States Coast Guard, April 30, 1963: 
Reference is made to your letter of January 24, 1963 (FP-5, 


L.-20), transmitting a per diem voucher in favor of Commander 
Elmer M. Lipsey (3439), USCG, and requesting decision as to 
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whether payment is authorized for taxicab fares between hotel and 
place of duty under the provisions of paragraph BO4KO2-2b(2), 
Coast Guard Travel Manual. 

By orders dated October 15, 1962, Commander Lipsey was di- 
rected to proceed on or about October 29, 1962, from Washington, 
D.C., to such places in North America, Islands of the North At- 
lantic, Europe, Africa, Asia Minor and the Mediterranean area as 
might be necessary on official business of the Coast Guard in con- 
nection with calibration of Mediterranean Loran C System as a 
result of adding a fourth station, Estartit. The orders authorized 
him to visit and revisit the above areas as might be necessary dur- 
ing a period of approximately 60 days upon completion of which 
temporary additional duty he was to return to Washington, D.C. 
The orders provided for local travel via streetcar, bus, subway, 
street. railway, train, etc., and specifically authorized use of taxi- 
cabs at the temporary additional duty stations subject to the re- 
strictions outlined in paragraph BO4KO2-3, Coast Guard Travel 
Manual. 

Your doubt in the matter apparently exists because of our deci- 
sion B-138038, dated January 5, 1959, in which it was held that 
under the circumstances there involved an Air Force officer was 
not entitled to reimbursement for use of a taxicab between his 
hotel and his temporary duty station. You say, however, that that 
decision hinges on the fact that Air Force implementing regulations 
issued under the authority of section 2(m) of the act of September 1, 
1954, 68 Stat. 1129, 40 U.S.C. 491(m) (now superseded by 37 U.S.C. 
408), specifically exclude local transportation in connection with 
duty directed by travel orders, whereas Coast Guard implementing 
regulations include local transportation in connection with travel 
orders. 

The pertinent statute, 37 U.S.C. 408, provides that members of the 
uniformed services may be directed by appropriate regulation of 
the head of the executive agency in which they are serving to pro- 
cure transportation necessary in conducting official Government 
business within the limits of their duty stations. Expenses so in- 
curred by such members for train, bus, streetcar, taxicab, ferry, 
bridge, and similar fares and tolls, or for the use of privately owned 
vehicles at a fixed rate per mile, shall be defrayed by the agency in 
which they are serving, or the personnel so directed shall be reim- 
bursed for such expenses. 

The statute authorizes reimbursement for the specified travel 
expenses incurred incident to proper intrastation travel when the 
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expenses are not otherwise reimbursable under the interstation 
travel provisions of the Career Compensation Act as amended, now 
codified as 87 U.S.C. 404. 35 Comp. Gen. 677; 41 Comp. Gen. 588. 
We have held that no objection would be presented to the issuance of 
regulations under section 2(m) authorizing reimbursement of a 
member’s expenses of transportation necessarily incurred at a tem- 
porary duty station in like manner as may be provided for such 
expenses at a permanent duty station. 35 Comp. Gen. 680. 

Paragraph BO4KO2, Coast Guard Travel Manual, issued pursuant 
to the 1954 act provides for transportation necessary in conducting 
official Government business within the limits of duty stations in- 
cluding temporary duty stations and that expenses incurred by mem- 
bers for train, bus, streetcar, taxicab, etc., may be reimbursed. 
Subparagraph 2b(2) provides that to entitle the member to reim- 
bursement the member’s travel orders shall include a provision 
that local travel via streetcar, bus, subway, street railway, train, 
privately owned vehicle, etc., is authorizéd and that the use of taxi- 
‘abs at temporary duty station or temporary additional duty station 
is authorized subject to the restriction in paragraph BO4KO2-3, 
Coast Guard Travel Manual. The latter paragraph provides that 
authorization for the use of taxicab or privately owned vehicle rather 
than other public conveyance must be limited to conditions which 
are more advantageous to the Government, and that consideration 
must be given to the urgency of the particular business to be accom- 
plished, advantages resulting from the more expeditious transaction 
of public business, and the availability of other suitable modes of 
transportation. If the business at hand can be satisfactorily accom- 
plished by the use of bus or street car, Government vehicles, etc., 
the use of taxicab or privately owned vehicle will not be authorized 
or allowed. 

As justification for the use of taxicabs in carrying out the tempo- 
rary additional duty directed by the orders of October 13, 1962, 
Commander Lipsey submitted a memorandum, in pertinent part, as 
follows: 

Since the areas selected were remote from populated regions, it usually 
was necessary for personnel to obtain quarters at the nearest cities asso- 
ciated with the fields of interest. In most of these cases there was no local 


transportation available to and from the fields at the times required for 
monitoring with the net result that taxis were employed. 


He also mentions language barriers, unfamiliarity with foreign 
areas and difficulties encountered in driving hired local vehicles as 
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making the use of taxicabs for local travel an urgent requirement 
for the accomplishment of the assigned military mission, and 
States that where available, Government transportation was ob- 
tained in lieu of or to supplement taxicabs for local travel. 

In the decision of January 5, 1959, B-138038, it was held that 
official travel commences and ends at the traveler’s post of duty and 
the Government’s obligation to furnish transportation incident to 
interstation travel (37 U.S.C. 404) extends no further than from and 
to the station in connection with performance of official travel. It 
was pointed out that the traveler there involved apparently received 
reimbursement for taxicab fares incurred in originally proceeding 
from the Washington, D.C., terminal to the temporary duty station 
at Andrews Air Force Base, Maryland, and upon his ultimate de- 
parture from that place pursuant to paragraphs 4203-4 and 4401 of 
the Joint Travel Regulations. However, after reaching his tempo- 
rary duty station the fares for travel back to Washington to secure 
lodging and return to the temporary station were his own respon- 
sibility and not reimbursable under the Joint Travel Regulations as 
for interstation travel or under the 1954 act (87 U.S.C. 408) as intra- 
station travel. 

The 1959 decision was based on the rule that travel between the 
member’s residence or place of lodging and his place of duty, 
whether at a permanent or temporary duty station, is not in ordi- 
nary travel cases regarded as travel on official business but is the 
personal responsibility of the member, any inorease in costs at a 
temporary duty station incident to such travel presumably being 
reflected in the quarters portion of the traveler’s per diem allow- 
ance. Compare paragraph 4004-7 of the Joint Travel Regulations, 
effective March 1, 1963. The travel in such cases is no more than 
is commonly performed by members assigned to permanent duty at 
that station and who are not furnished quarters on the base. 

We do not believe, however, that the member is required to bear 
the expense of actual transportation between the place of lodging 
and the place of temporary duty under all circumstances. When 
the temporary duty station is so remote from suitable lodgings as 
not to be reasonably accessible by public conveyance and the re- 
quired travel in connection with such lodgings requires an excessive 
expenditure of personal funds, it is our view that the reimbursement 
is authorized provided such transportation expense is approved by 
an appropriate administrative official and reimbursement is not 
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otherwise precluded by the regulations. Travel between the place of 
ledging and place of temporary duty in these circumstances prop- 
erly is to be regarded as travel on official business. But since 
reimbursement for travel between the place of temporary duty and 
place of lodging ordinarily is not authorized, any claim for reim- 
bursement of such expenses should be supported by a statement by 
the member explaining the unusual circumstances making necessary 
the use of such transportation. 

It appears that most of the taxi fares for which reimbursement 
is claimed in this case involved travel between the place of lodging 
and the transportation terminal upon arrival at and departure from 
the various places of temporary duty, or involved local travel be- 
tween different places of official duty, and are reimbursable on such 
basis. With respect to travel to and from the places of lodging, 
other than is authorized under paragraph 4401 of the Joint Travel 
Regulations, Commander Lipsey has stated that the areas selected 
for monitoring sites generally were remote from populated regions 
and that it usually was necessary for personnel to obtain quarters 
at the nearest cities associated with the fields of interest. These 
general statements do not show the circumstances or conditions 
which actually existed at the particular stations involved. Hence, 
the record does not present a sufficient basis to conclude that such 
travel was other than is ordinarily the personal responsibility of the 
member. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment thereon being authorized if correct in other respects 
after such items have been deleted. Any reclaim made by the 
officer for these items should be supported by a statement explaining 
the necessity for such transportation between the place of lodging 
and place of temporary duty at each station, including information 
as to the approximate distance involved and what other transporta- 
tion, if any, was available. If it should be administratively deter- 
mined from the information furnished that any of the places of duty 
were so remote from suitable lodgings as not to be reasonably ac- 
cessible by local public conveyance and required an excessive ex- 
penditure of personal funds for travel by taxi, reimbursement 
would appear to be authorized on such basis. 

The voucher and supporting papers are returned herewith. 

A copy of this decision is being forwarded to the Per Diem, 
Travel and Transportation Allowance Committee, Department of 
Defense, for its information. 
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[ B-151200] 
Pay—Withholding—Debt Liquidation—Severance Pay 


Upon the correction of military records under the authority of 10 U.S.C. 1552 
to show the resignation of an Air Force officer in lieu of discharge with sever- 
ance pay and his appointment as an officer in the United States Air Force 
Reserve and immediate active duty in that status, the officer having been placed 
in the same position insofar as his right to pay and allowances is concerned 
as though he had not been discharged and paid severance pay, the legal basis 
of the severance pay was removed and the payment became an erroneous pay- 
ment, subject to collection under the act of July 15, 1954, 5 U.S.C. 46d, which 
limits the amount to be deducted to not over two-thirds of the pay from which 
the deductions are made, and, therefore, the entire amount of the officer’s retired 
pay need not be withheld to liquidate his indebtedness as is the case when the 
correction action authorizes payment of retired pay retroactively to the time 
the member was paid severance pay. 


To the Secretary of the Air Force, May 6, 1963: 


There has come to our attention the claim of Major Glenn D. 
Kelley, USAF, retired, AO 348 517, for a portion of the retired pay 
due him as a result of the correction of his military records, the entire 
amount of which is presently being withheld to liquidate his indebted- 
ness in the amount of $8,778, representing severance pay credited to 
him in February 1951. 

It appears that as the result of having twice failed of selection for 
promotion to the permanent grade of major which made his removal 
from the active list mandatory, Major Kelley was afforded on Jan- 
uary 5, 1951, the opportunity of accepting either a Reserve or an Air 
Force of the United States appointment in the grade of captain and 
retention on active duty. He elected to accept the Air Force of the 
United States appointment and on February 7, 1951, he was honorably 
discharged as a Regular Air Force officer with severance pay, ap- 
pointed captain of the Air Force (temporary) and ordered to active 
duty February 8, 1951. He continued on active duty (being promoted 
to the temporary grade of major on April 1, 1953), until March 23, 
1961, when he was notified that, due to his failures of selection for 
temporary promotion to the grade of lieutenant colonel (March 1958, 
April 11, 1960, and January 9, 1961), he would be separated or volun- 
tarily retired October 31, 1961. He applied for appointment as a Re- 
serve officer of the Air Force and placement on the United States Air 
Force Reserve retired list, but on October 10, 1961, he was informed 
that it was not the intent of Congress to permit officers to receive sever- 
ance pay and retired pay for the same period of service and his applica- 
tion for retirement was returned without action. He then applied to 
the Air Force Board for the Correction of Military Records, re- 
questing that his records be corrected in order that he might be con- 
sidered for retirement eligibility as a Reserve officer with over 20 








618 DECISIONS OF THE COMPTROLLER GENERAL [42 


years of service. His separation was held in abeyance pending com- 
pletion of this action. On April 12, 1962, the Assistant Secretary of 
the Air Force approved the recommendation of the board and under 
the authority of 10 U.S.C. 1552; deciared void the orders relating to 
Major Kelley’s discharge, effective February 7, 1951, and his appoint- 
ment in the Air Force of the United States with immediate active 
duty, effective February 8, 1951, and directed that the pertinent records 
of the Department of the Air Force be corrected to show that he 
tendered his resignation in lieu of discharge with severance pay, for 
the purpose of accepting appointment as an officer of the USAF 
Reserve and immediate active duty in that status; that the resignation 
was accepted by the President; that he was honorably discharged 
February 7, 1951; that he was tendered an appointment as an officer 
in the USAF Reserve in the grade of captain; that he accepted the 
appointment on February 8, 1951; that he was ordered to extended 
active duty as a captain, USAF Reserve, February 8, 1951, and that 
he was promoted to the Reserve grade of major, effective April 1, 
1953. The records disclose that Major Kelley was placed on the Air 
Force of the United States Retired List effective August 1, 1962. 

Major Kelley says that pursuant to a ruling made in April 1962 
that he would have to repay the entire amount of $8,778 received as 
severance pay, including $1700 deducted for tax, he has received no 
retired pay as the result of the correction of his record and in view 
of his present financial position, he feels he should be allowed at least 
50 percent of his retired pay per month. 

Upon correction of his military record, a member’s status becomes 
fixed by the records as corrected and he becomes entitled to pay allow- 
ances and other benefits pursuant to applicable provisions of law as 
applied to the facts in his case as they appear from the corrected 
records. The effect of the correction made in the case of Major Kelley 
was to place him in the same position insofar as his right to pay and 
allowances is concerned that he would have occupied had he not been 
discharged and paid severance pay. In other words, the correction 
removed the legal basis for the severance pay and such payment be- 
came an erroneous payment subject to collection under the act of 


July 15, 1954, Ch. 509, 68 Stat. 482, 5 U.S.C. 46d, which limits the 
amount to be deducted to not over two-thirds of the pay from which 
the deductions are made. 

It is believed that the administrative action in withholding Major 
Kelley’s retired pay is based on our decision of March 19, 1962, 41 
Comp. Gen. 597. However, the effect of the correction action in that 
and other similar cases was to authorize payment of retired pay retro- 
actively to the time the member was paid severance pay. In such 
circumstances, it appeared proper to regard the severance pay as being 
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in the nature of an advance payment of retired pay rather than an 
erroneous payment. 

It is our view that Major Kelley’s indebtedness arising as a result 
of the correction of his record is an “erroneous payment” such as is 
governed by the provisions of 5 U.S.C. 46d and that the Department 
of the Air Force should apply such provisions of law in effecting its 
collection. 


{ B-148879 ] 


Pay—Withholding—Debt Liquidation—Air Reservation Penalty 


The “no-show” penalty charges imposed by the airlines when Government per- 
sonnel fail to use or cancel reservations and which are paid by the Government 
may not be recovered by involuntary collections from the current pay of mem- 
bers of the uniformed services as erroneous payments under the authority of 
5 U.S.C. 46d, the term “erroneous payments” in that section denoting payments 
which are incorrect, contain error, or otherwise deviate from the law or regula- 
tion under which the payment is made; therefore, the “no-show” penalty pay- 
ments having been correctly made, even though the Government incurred an 
expense for which the member is liable, an involuntary collection from the cur- 
rent pay of the member to recover his indebtedness may not be made under the 
authority of 5 U.S.C. 46d, the member’s indebtedness to the United States being 
the result of his negligence or misconduct and not the result of any amounts 
having been paid in error on behalf of the member by the Government. 


To the Secretary of Defense, May 7, 1963: 


Reference is made to letter of February 14, 1963, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether “no-show” penalty charges imposed by airlines upon Govern- 
ment personnel may be considered erroneous payments under the au- 
thority of 5 U.S.C. 46d and deducted from the current pay of the 
person concerned when such person fails to cancel the reservation and 
the Government has paid the penalty to the airline. The question 
upon which decision is requested and a discussion of the matter are 
contained in Committee Action No. 312 of the Military Pay and Allow- 
ance Committee, Department of Defense, a copy of which was trans- 
mitted with the letter of February 14, 1963. 

Section 1 of the act of July 15, 1954, Public Law 497, 68 Stat. 482, 
5 U.S.C. 46d, provides in pertinent part as follows: 

When it is determined by the Secretary of the department concerned or the 
head of the agency or independent establishment concerned, or one of their 
designees, that an employee of the United States or any member of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard, or a reserve component thereof, 
is indebted to the United States as the result of any erroneous payment made 
by the department, agency, or independent establishment concerned to or on 
behalf of any such person, the amount of the indebtedness may be collected in 
monthly installments, or at officially established regular pay period intervals, 
by deduction in reasonable amounts from the current pay account of such 
person. * * * 

The provisions and conditions for assessment and payment of penal- 
ties (liquidated damages), not in excess of $40, to an airline by a pas- 
senger who failed to use or cancel confirmed reserved space on one of 
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its flights to be performed wholly within the continental United States, 
and for payment of penalties by the airline when it failed to provide a 
passenger with confirmed reserved space, were set forth in the Air 
Traffic Conference of America, Local and Joint Passenger Rules Tariff 
No. PR-4, C.A.B. No. 43, effective May 1, 1962, and initiated on an 
experimental basis for a period expiring 6 months after implementa- 
tion. The date of expiration was subsequently extended to January 
31, 1963, and thereafter, the temporary tariff provisions authorizing 
collection of penalties from travelers for failure to cancel unused 
reserved space were discontinued. 

Rule 10(A)(1) of the tariff provisions provided that, except for 
reservations held on a no-time-limit basis under certain conditions 
prescribed in note 1 thereto, a reservation of space was tentative only 
and was not valid until the passenger had received a ticket specifying 
thereon his confirmed reserved space. Paragraph (C) (3) of the rule 
was as follows: 

(a) If passenger presents ticket for refund or use after departure of flight 
for which he held confirmed reserved space, and the exceptions in paragraph 
(C)(1) are not applicable, carrier will deduct amount of compensation from 
amount to be refunded, or, in the case of a ticket presented for re-use, carrier 
will collect amount of said compensation before honoring said ticket. 

(b) If a person subject to this Rule pursuant to note 1 hereof, fails to use 
or cancel such space, and the exceptions in paragraph (C)(1) are not applicable, 


carrier will bill passenger for amount of compensation and passenger will remit 
such amount. 


It is for noting that Order No. E-18064, adopted by the Civil Aero- 
nautics Board on March 1, 1962, denied a request by the Defense Man- 
agement Traffic Service that the “no-show” penalty provisions of the 
proposed tariff rules not be made applicable to persons traveling on 
Government transportation requests chargeable to the Department of 
Defense, conditioned on certification by the issuing authorities that the 
“no-show” was the result of the exigencies of the service and not the 
fault of the traveler. 

While cases of the type covered by the question presented would not 
arise under the present tariffs and regulations, it is understood that 
some payments of the class involved have been made by the Govern- 
ment and have not been recovered from the travelers concerned. It 
is our understanding, also, that there may be cases wherein payments 
of the class involved will result from deductions of “no-show” charges 
from refunds made by the airlines to the Government for unused 
tickets purchased on transportation requests. In our decision of 
June 15, 1962, 41 Comp. Gen. 806, B-148879, we held in connection 
with the payment of the penalty charges that “an employee who for 
reasons other than the performance of official business, except for 
reasons beyond his control and acceptable to the agency concerned, 
fails to use or cancel a confirmed reserved space is himself liable for 
any penalty (liquidated damages) resulting from such failure.” 
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While that holding concerned travel of civilian personnel it is viewed 
as being equally applicable to the travel of members of the Armed 
Forces. In order to provide a necessary specific statutory basis (in 
addition to the limited authority contained in other statutory provi- 
sions) for the involuntary collection from the current pay accounts of 
members for payments made by the Departments in all such cases, it 
is suggested that the matter may be viewed as coming within the 
provisions of 5 U.S.C. 46d, on the premise stated as follows: 

It may be assumed that the department concerned in ordering the travel of 
the military passenger, authorizes the travel only on condition that the member 
obeys all applicable rules and regulations incident to the travel, a part of which 
is the obligation to make timely cancellation of reserved space on a flight, if 
conditions render such action necessary in order to avoid the application of the 
penalty. 5 U.S.C. 46d provides for collection of erroneous payments not only 
to the person but erroneous payments made by the department in behalf of the 
person. It seems then in any case in which the military passenger through his 
own fault fails to cancel, thereby subjecting his department to a penalty it did 


not expect or intend to incur at the time his orders were issued, that the payment 
could not without some doubt be considered free from error. * * * 


The indebtednesses to the United States of members of the Armed 
Forces which are subject to collection pursuant to the authority con- 
tained in section 46d of Title 5, U.S. Code, are confined by specific 
terms of that section to those debts which resulted from erroneous 
payments, made by the Department concerned, to or on behalf of such 
members. In reporting to the Congress on the then proposed legis- 
lation which was before the Committee on Government Operations in 
the form of H.R. 7477, 83d Congress (a bill similar to S, 2728 which 
was enacted as Public Law 497, 5 U.S.C. 46d), we expressed the view 
(appearing on page 5 of H. Rept. No. 1507) that such payments, 
generally speaking, were overpayments made as a result of adminis- 
trative error in some form. Nothing in the legislative history of the 
statute indicates that the term “erroneous payment” as contained 
therein was used in other than its ordinary sense—that is, to denote 
payments which are incorrect, contain error or otherwise deviate from 
the law or regulation involved. Since the provisions of section 46d, 
supra, by the clear meaning of the term used therein, concerns the 
recovery of only such unauthorized or improper expenditures, pay- 
ments which are correctly made in accordance with applicable rules 
and regulations, as in the circumstances here considered, may not 
reasonably be considered as “erroneous” payments within the con- 
templation of that section. 

While it is apparent that by reason of the authorized deduction of 
penalty charges by the airlines from ticket refunds, the Government 
would incur an expense for which the member is liable unless the 
failure to cancel the unused reservation was unavoidable in the conduct 
of official business or for reasons acceptable to the Department as being 
beyond his control, it seems clear that the member’s indebtedness to 
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the United States would be as a direct result of his own negligence or 
misconduct and not as the result of any amounts having been paid in 
error on behalf of the member by the Department concerned. 

Accordingly, for the reasons stated above, a member’s indebtedness 
to the Government arising under the circumstances discussed herein is 
not viewed as being subject to involuntary collection from his current 
pay under the authority contained in 5 U.S.C. 46d. 


[ B-150008 J 


Graiuities—Six Months’ Death—Date of Accrual—Statute of 
Limitations 

A claim for the 6 months’ death gratuity authorized under 10 U.S.C. 1475, et seq., 
may not be viewed as a claim for the payment of a trust fund deposited with 
the Government under statutory authority as funds of the claimant and not 
subject to the 10-year statute of limitations prescribed by the act of October 9, 
1940, 31 U.S.C. 71a, the payment of the claim being contingent upon an adjudi- 
cation of the eligibility of the claimant, who is required to establish his right 
to the gratuity, and upon a determination of the amount due, which if payable 
is made from appropriated funds; therefore, a claimant who failed to present 
the proper forms for the gratuity within 10 full years after the accrual of his 
claim at the date of death, or the determination of presumptive death of a 
member of the uniformed services, in the absence of authority to waive the 
statute, is not entitled to the payment of the 6 months’ death gratuity incident 
to the member’s death. 


To Georgia Lou Rader, May 8, 1963: 


Reference is made to letter of April 4, 1963, from your attorneys, 
Banks and Lockridge, in effect requesting reconsideration of our de- 
cision to you dated October 12, 1962, B-150008, concerning your claim 
for the payment of the 6 months’ death gratuity believed to be due 
you incident to the death of your late son, Second Lieutenant Kenneth 
R. Rader, whose death occurred on March 27, 1945. In that decision, 
copy herewith, we carefully reviewed the facts and the law involved 
in the case and concluded that the act of October 9, 1940, 54 Stat. 1061, 
31 U.S.C. 71a, barred your claim for the payment of the 6 months’ 
death gratuity. 

In their letter of April 4, 1963, your attorneys quote part of the 
letter of September 10, 1945, from the Office of Special Settlement 
Accounts, Army Service Forces, to you as follows: 

This office respects your wishes in this matter and will take no further action 
with regard to the payment of the gratuity at the present time. The file will be 
retained until such time as you may wish to submit your claim. [Italics 
supplied. ] 

Your attorneys say it would seem that the above-quoted statement 
would waive the statute of limitations and make the Government a 
trustee for funds owing to you. Also, it appears to be their view 
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that the Government’s obligation to pay you the 6 months’ death 
gratuity became fixed upon the death of your son and that the statute 
itself obviates the necessity for filing.a claim. They request reference 
to any decisions we have concerning the waiver of statute of limita- 
tions or the idea that the Government really acted as trustee once they 
were put on notice of Lieutenant Rader’s death. 

It is our view that as a general rule the barring provisions of the 
1940 act, quoted in pertinent part in our decision of October 12, 1962, 
do not apply to claims for moneys which are not held by the Govern- 
ment on its own account but merely as trustee for others. Claims of 
the class thus involved are for funds deposited with the Government 
in trust, under statutory authority, such as postal savings deposits, 
and savings deposits of enlisted members of the uniformed services. 
It will be noted that such claims are for amounts due from the United 
States to which a proper claimant is entitled, the amount due being 
already fixed and determined and held in the Treasury, not as appro- 
priated funds of the Government but as funds of the claimant. See 
United States v. Taylor, 104 U.S, 216, 221; United States v. Wardwell, 
172 U.S. 48. 

A different situation exists, however, with respect to a claim for 
6 months’ death gratuity for the reason that payment of the gratuity 
to the claimant is contingent on an adjudication of the eligibility 
of the claimant to receive it and a determination as to the amount 
payable. In such cases the claimant is required to establish his right 
to receive payment of the 6 months’ death gratuity. If such right 
be established the amount due is for payment, not from trust funds, 
but from funds appropriated by the Congress for the payment of 
members of the Armed Forces. 10 U.S.C. 1480(d). It was for this 
reason that by letter dated May 28, 1945, the Office of Special Settle- 
ment Accounts, Army Service Forces, 27 Pine Street, New York 5, 
New York, furnished you with WD FD Form No. 6 (Public Voucher 
for Six Months’ Death Gratuity Pay) and instructions for its accom- 
plishment. This action was taken in accordance with paragraph 
5b(3), Army Regulations 35-1540, dated April 19, 1945, in effect at 
the time. Similar provisions are contained in the current regulations. 
See paragraph 24-103, Army Regulations 37-104, dated May 24, 1962. 
As your attorneys stated in their letter of April 4, 1963, you did not 
fill out the forms. In fact you did not make any claim until July 13, 
1962, when you wrote to the Army Finance Center, Indianapolis, 
Indiana, and requested the proper forms to make claim for the gratuity. 

The United States Court of Claims in interpreting the provisions 
of 28 U.S.C. 2501, a statute of limitations similar to the act of 
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October 9, 1940, held in the case of Empire Institute of Tailoring, Ine. 
v. United States, 142 Ct. Cl. 165, 167, as follows: 

This court has consistently held that a claim first accrues en the date when 
all events have occurred which fix the liability, if any, of the United States and 
entitles the claimant to sue thereon. Levine v. United States, 133 C. Cls. 774; 
Sese v. United States, 125 C. Cls. 516; Gray v. United States, 124 C. Cls. 313; 
Reliance Motors, Inc., et al. v. United States, 112 C. Cls. 324 * * *. 

See, also, Cannon, et al. v. United States, 137 Ct. Cl. 104, 107. Since 
the pertinent statute (10 U.S.C. 1475, et seg.) provides for the pay- 
ment of the gratuity “immediately upon official notification of the 
death,” a claim for such amount first accrues at the date of death or 
determination of presumptive death, and is properly for presentation 
by a potential beneficiary immediately following such date. Your 
claim for the 6 months’ death gratuity first accrued on March 27, 
1945. The 10-year period in your case expired on March 26, 1955. 
Your claim was first received in this office on August 8, 1962. Hence, 
regardless of the merits of the claim, it is barred from consideration 
by us. 

With respect to your attorneys’ statement concerning waiver of the 
statute of limitations, there is no authority in existing law for any 
waiver of the provisions of the act of October 9, 1940. No exceptions 
may be made to the provisions of the statute nor may any extension 
of time within which claims may be filed be granted. See 25 Comp. 
Gen. 670 ; 32 id. 267, copies enclosed. 

Accordingly, since your claim was not received here within ten full 
years after accrual, we trust you will understand that it is precluded 
from our consideration by law and that no further action can be taken 
in the matter by our Office. 


[ B-151023 J 


Compensation—Wage Board Employees—Overtime—Travel Time 


A wage board employee who in returning to his official station from a temporary 
duty point at the end of a regular workday travels by privately owned vehicle, 
the use of which is solely as a means of transportation to and from his tempo- 
rary duty point, under other than arduous conditions, is not entifled to payment 
of overtime compensation for the time spent in travel beyond his regularly 
scheduled work hours in the absence of a statute or administrative regulation 
to the contrary, wage board employees like per annum employees being entitled 
to overtime compensation for travel outside regularly scheduled hours of duty 
on any scheduled workday only when work is actually performed, or the travel 
is carried out under arduous conditions making it inseparable from work or 
employment. 


To F. E. Lambert, United States Coast Guard, May 8, 1963: 


On March 8, 1963, your reference FP-5 L-20, you requested our 
decision whether a voucher for $11.64, representing overtime com- 
pensation for Mr. Virgil R. Corbin, a wage-board employee of the 
United States Coast Guard, for travel by privately owned vehicle, 
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returning to his official station after the end of the regular workday, 
may be certified for payment. 

The travel was performed on Friday, September 28, 1962, after 
completion of temporary additional duty at Neah Bay, Washington, 
between September 10 and September 28. Mr. Corbin left Neah Bay 
at 1200 hours with several other wage-board employees as passengers 
and arrived at Seattle, his official station, at 1750 hours. Overtime is 
claimed from 1600 to 1800 hours. The travel was not performed under 
emergency conditions. 

You inform us that : 

We have cases such as this frequently. The work to be done is essential. 
The tools to be used in connection with an installation or repair job are such 
as can be carried in the baggage compartment of a privately-owned automobile 
as well as they can be in the small, so-called pickup truck. The labor of driving 
such a truck is probably no different than driving an automobile. The Coast 
Guard has continuing need for employees to make such trips to effect repairs 
to mechanical or electrical equipment used in the operation of aids to navigation. 
Whether a mechanic uses his personally-owned automobile or a Government- 
owned small truck will in perhaps every case depend on the availability of such 
a truck at the moment. If a truck is not available, the mechanics are given 
orders for the trip, traveling by privately-owned automobile. Aids to naviga- 
tion are operated for the benefit of mariners and the shipping industry. They 
are required by law where needed for the safeguarding of life and property. 

In the absence of a statute or otherwise proper administrative regu- 
lation to the contrary, wage-board employees, generally, are not en- 
titled to overtime compensation for travel time outside their scheduled 
hours of duty on any scheduled working day. B-144558, August 24, 
1961. The criteria for determining whether overtime compensation 
may be paid for travel time outside the usual hours of work on a regu- 
larly scheduled workday are the same for per annum and wage-board 
employees. That is, payment of overtime compensation is allow- 
able only when there is an actual performance of work or the travel 
is carried out under arduous conditions making the travel inseparable 
from work or employment. B-139759, June 26, 1959. 

The administrative regulations, as contained in Treasury Depart- 
ment Civilian Personnel Memorandum No. 8-50, March 20, 1950, sec- 
tion 2 (a) and (c), provide: 

(a) Overtime computation.—Overtime pay is pay for time during which a wage 


board employee is engaged in labor in excess of the regular tour of duty. Over- 
time pay is computed on a weekly basis. It is not computed on a daily basis. 


* * * * * * « 


(c) Travel time.—As used here, travel time is time actually spent in traveling, 
including incidental waiting time. An employee is in ‘travel status” while en 
route to point of destination and return to duty station, but all time in a “travel 
status” is not “travel time”. 

(1) Within basic workweek.—For travel time on days within the basic work- 
week (weekly tour of duty), when not engaged in labor, while en route from 
duty station to point of destination and return to duty station, a wage board 
employee is entitled to pay at the basic rate only for not to exceed 8 hours in any 
one day (the 8 hours when he ordinarily would work). In computing overtime 
pay for the week, time for travel performed solely during the regular daily 
working hours (not exceeding 8 hours per day) shall be included as part of 
the basic workweek. 


722-809 O-64—42 
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Since Mr. Corbin was returning from his temporary duty station 
on a workday, performed no labor or work while so doing, and the 
travel was not under arduous conditions, he is not entitled to overtime 
compensation for the travel time extending beyond his regularly sched- 
uled hours of duty on Friday, September 28, 1962. 

This case is distinguishable from that of an employee who claims 
overtime for travel time, after vegular working hours, while perform- 
ing the duty of driving a Government truck, rather than using it solely 
as a means of transportation to and from a point of duty and under 
other than arduous conditions. See B-120896, October 7, 1954; 
B-127979, June 22, 1956; 30 Comp. Gen. 72. Whether under other cir- 
cumstances there would be actual work performed while traveling or 
travel performed under arduous conditions for which overtime com- 
pensation would be payable would depend on the facts of the case. 
The voucher, which is returned, may not be certified for payment. 
















[ B-151243 J 
































Appropriations—Availability—Safety Glasses 


Although the cost of prescription ground safety glasses (frames and lenses) 
which an agency requires employees to wear for their protection may be paid 
from appropriated funds pursuant to 5 U.S.C. 118g, which authorizes the pur- 
chase of special clothing and equipment for the protection of employees, who are 
engaged in hazardous duties, in the performance of their assigned tasks, the 
glasses to remain the property of the Government and subject to its control, the 
cost of eye examinations and prescriptions may not be paid by an agency, unless 
an employee is unable to furnish a prescription, or that a prescription cannot be 
made from glasses he normally wears, the necessity for prescription ground 
safety lenses presupposing employees normally wear or require vision correc- 
tives made up from a prescription. 


To Ruth H. LaBonte, Department of Health, Education, and W el- 


fare, May 8, 1963: 

Your letter of April 4, 1968 (your reference, FIN :), requests our 
decision whether you may certify for payment two invoices as follows: 

(1) Invoice in the amount of $16.65 in favor of the American Optical Company 
billing the Northeastern Radiological Health Laboratory, Winchester, Mass. for 
prescription eye glasses (frames and lenses) for an employee of the Laboratory, 
Mr. Casper Hegge. 

(2) Invoice in the amount of $10 in favor of Dr. Jerome Roberts, Optometrist, 


458 Main Street, Woburn, Mass. covering eye examination and prescription for 
the purchase of safety glasses for the same employee. 


You advise that these invoices were paid by the cashier and included 
as subvouchers in his replenishment voucher. 

The record discloses that the management of the Northeastern 
Radiological Health Laboratory, Public Health Service, Department 
of Health, Education, and Welfare, after a thorough review of its 
safety programs determined that safety glasses were necessary for the 
safety of employees working with toxic chemicals, abrasives and 
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radioactive materials. Accordingly, personnel working with these 
materials have been ordered and required to wear safety glasses. 
Hence, it was felt that the Public Health Service should pay for the 
prescriptions as well as the frames and lenses. 

The record discloses that the reasons for ordering the type of safety 


glasses used rather than goggles or other type safety devices are as 
follows: 


1. Those who must wear glasses could not substitute a goggle unless it is to be 
a prescription lens. ; 

2. It is not practical to wear goggles on a continuous basis as our bench 
chemists, chemistry technicians and maintenance personnel would be required 
to do so if they did not have safety glasses. 

3. To require a shielding over an individual’s glasses for a full shift would 
place an uncomfortable weight on the bridge of the nose and cause the glass 
to constantly slip down. 

4. Although prescription safety lenses are an item only of use to the 
individual for whom they are ground, their weight plus that of the frames 
does not provide a “comfortable” pair of glasses to be used as a substitute for 
regular glasses. 


Section 13 of the act of August 2, 1946, Ch. 744, 60 Stat. 809, 
5 U.S.C. 118g, provides that— 


Sec. 13. Appropriations available for the procurement of supplies and material 
or equipment shall be available for the purchase and maintenance of special 
clothing and equipment for the protection of personnel in the performance of 
their assigned tasks. [Italics supplied.] 


In view of the above-cited provisions of law there is no question 
but that an agency’s appropriations may be used to purchase safety 


glasses for the protection of employees engaged in hazardous duties. 
See 32 Comp. Gen. 229. Further, it is our view that under this 
provision of law employees engaged in hazardous duties who normally 
wear corrective eyeglasses or other vision correctives and who, for 
their own protection, are required by an agency to wear safety glasses 
in connection with the performance of such duties may be furnished 
prescription ground safety glasses at Government expense, since in 
such a case prescription ground safety glasses would be necessary 
“for the protection” of such employees “in the performance of their 
assigned tasks.” Accordingly, the cashier may be reimbursed the 
amount ($16.65) paid the American Optical Company for prescrip- 
tion ground safety glasses (frames and lenses) for Mr. Hegge. Of 
course all safety glasses furnished the employees by the Government, 
including the prescription ground safety glasses, remain the property 
of the Government and subject to its control. 

Concerning the cost of the eye examination and prescription, the 
necessity for prescription ground safety lenses presupposes that the 
employee involved normally wears or requires some type of vision 
correctives made up from a prescription. Therefore, in the absence 
of a showing that Mr. Hegge was unable to furnish a prescription 
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from which the prescription ground safety glasses could be made, or 
that a prescription could not be made from his present glasses, i.e., 
from the glasses he normally wears, the cashier may not be reim- 
bursed for the amount paid to Dr. Jerome Roberts for the eye exam- 
ination of Mr. Hegge. 

The invoices submitted are returned herewith. 


[ B-151033 J 


Mileage—Military Personnel—Public Business Travel Necessity— 
Personal Convenience Transfer Orders Changed 


A Navy member transferred at his request, for his convenience, at no cost to 
the Government to a ship which is deployed before he is required to report 
aboard, who when his services are requested by the ship’s commanding officer 
is directed under an endorsement to his permissive orders to travel to join the 
ship is entitled to a mileage allowance, the travel constituting entitlement to 
the permanent change of station allowance contemplated by paragraph 4150 
of the Joint Travel Regulations under the permissive orders modified for the 
convenience of the Government, and the member having traveled beyond the 
place designated in his original orders on public business, the expenses of 
the travel are the obligation of the Government and he may be paid a mileage 
allowance and credited for the leave charged for the travel time. 


To Lieutenant (jg) D. N. Hull, Department of the Navy, May 9, 
1963: 

By second indorsement dated February 18, 1963, the Comptroller 
of the Navy forwarded here your letter of January 4, 1963, request- 
ing an advance decision as to the entitlement of Howard Eugene 
Moser, 285 02 69, DCCA, USN, to mileage allowance for travel per- 
formed from Norfolk, Virginia, to Key West, Florida, incident to 
his permanent change of station orders of November 5, 1962. The 
request for decision was assigned Control No. 63-4 by the Per Diem, 
Travel and Transportation Allowance Committee. 

The record shows that on October 9, 1962, the member who was 
assigned to duty on board the U.S.S. Sturdy (MSO-494) requested 
that he be transferred to any ship or station in the Severn River 
Naval Command, Potomac River Naval Command or-the Norfolk, 
Virginia, area with the understanding that if the request for trans- 
fer was granted he would bear all expenses involved and that there 
would be no cost to the Government. By orders dated November 5, 
1962, he was ordered to report for duty not later than November 16, 
1962, to the Commanding Officer, U.S.S. Oxford (AG-159), at Nor- 
folk, Virginia, with delay of 10 days en route to count as leave. In 
the orders it was stated.that the transfer was authorized at the mem- 
ber’s request for personal convenience and was to be executed at no 
cost to the Government. The orders also provided that in case the 
member did not desire to bear the expense of the transfer he should 
regard the authorization as revoked. 
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It has been reported informally by the Navy Department that 
the Oxford was operating at sea when Moser received his orders 
of November 5, 1962, and did not return to Norfolk while he was on 
leave. 

The itinerary furnished with the member’s claim shows that he left 
the Sturdy at Little Creek, Virginia, on November 6, 1962, and re- 
ported to the Receiving Station, Norfolk, Virginia, on November 16, 
1962, where he was informed that the Oxford was not in the area. 
By indorsement dated November 19, 1962, to his orders of Novem- 
ber 5, 1962, he was directed to proceed and report to the Command- 
ing Officer, U.S.S. Oxford (AG-159) at Key West, Florida, prior to 
midnight November 22, 1962. He left Norfolk on November 19, 1962, 
and performed travel to Key West at personal expense. He reported 
for duty on board the Oxford on November 21, 1962. 

In your letter of January 4, 1963, you say that since the additional 
orders issued by the Commanding Officer, Receiving Station, Norfolk, 
were not a part of the original orders issued by the Commanding Of- 
ficer of the U.S.S. Sturdy (MSO-494), there is doubt as to the propri- 
ety of payment of mileage allowance from Norfolk, Virginia, to Key 
West, Florida, and as to whether the travel so performed constitutes 
entitlement to permanent change of station allowance as set forth 
in paragraph 4150 of the Joint Travel Regulations. 

In first indorsement dated January 5, 1963, the Commanding Of- 
ficer, U.S.S. Owford (AG-159), states that the Oxford specifically 
requested Naval Station, Norfolk, Virginia, to transfer Moser to Key 
West, Florida, to fill an urgently required billet while deployed on 
Special Operations in the Caribbean area. Also, it was reported by 
the Commanding Officer, in letter dated November 28, 1962, to the 
Chief of Naval Personnel, that had Oxford’s employment schedule not 
been changed, the ship would have been at Norfolk on November 16. 
In a second indorsement dated February 18, 1963, to your letter, the 
Comptroller of the Navy states that in view of the fact that the ship 
specifically requested the Naval Station, Norfolk, Virginia, to transfer 
Moser to Key West, Florida, to fill an urgently required billet while 
deployed on Special Operations in the Caribbean area, it appears that 
the expenses incurred in the transfer may be considered an obligation 
of the Government. In third indorsement dated February 27, 1963, 
the Chief of Naval Personnel states that the U.S. Naval Receiving 
Station, Norfolk, Virginia, was considered a necessary intermediate 
station in effecting the transfer, and that it is considered further that 
the permissive orders of November 5, 1962, were modified for the con- 
venience of the Government and at the specific request of the Com- 
manding Officer of the Owford and, therefore, that the expenses in- 
curred should be considered an obligation of the Government. 
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Under the pertinent statute and regulations members of the uni- 
formed services are entitled to mileage only while performing travel 
on public business under competent orders. The character of the 
service performed is to be determined from the facts in each case and 


if from the facts of record it appears that travel was performed not on 
public business but for the convenience of the member or on private 
business, there is no authority for payment of mileage or other travel 
expenses. See 9 Comp. Gen. 414 and 30 id. 19. That rule is for ap- 
plication in cases where orders are issued for the purpose of assigning 
a member to a particular station for personal reasons rather than to 
meet the needs of the service. 

The orders of November 5, 1962, contemplated Moser’s transfer to 
the U.S.S. Oxford at Norfolk on a permissive basis not involving 
public business or expense to the Government. The member’s appli- 
cation for the transfer indicates that he understood that to be the situa- 
tion under such orders. It seems apparent, however, that under the 
orders he was to report aboard the ship at Norfolk upon its return to 
that port from sea. Moser reported at Norfolk as directed where but 
for the change in employment of the ship he would have been able to 


report aboard and thereby fulfill his obligation under the orders. The 
necessity for the further travel from that point to Key West directed 
by the orders in the indorsement of November 19, 1962, however, 
clearly appears to have arisen because of an urgent need for the mem- 
ber’s services aboard the Oxford in the Key West area rather than as 
a result of his request for transfer to a ship in the Norfolk area. 
While under ordinary circumstances a member granted a change of 
station for personal convenience to duty aboard a particular ship ap- 
parently would be obligated to travel at personal expense to the place 
where he is to report aboard as a part of the agreement involved in the 
issuance of the permissive orders, it is evident in the circumstances 
here involved that the additional travel beyond that necessary to report 
at the appointed place was not contemplated by the original orders 
but resulted from military needs of the service. In the circumstances 
it may be considered that Moser’s travel from Norfolk to Key West 
subsequent to his reporting at Norfolk in compliance with the basic 
orders was required on public business. See decision of June 16, 1955, 
B-117577, copy enclosed. Also, since indorsement on the travel orders 
shows that the member was authorized 3 days’ travel time to be counted 
as leave, it appears that his leave account should be credited with 
leave charged for official travel time from Norfolk to Key West. 

Accordingly, Moser may be paid the mileage allowance in the proper 
amount. The submitted voucher together with original orders and 
indorsements are returned. 
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[ B-151095 J 


Taxes—State—Gasoline—Recovery Procedure 


Irrespective of the fact that the Federal Government is not liable for the Georgia 
Motor Fuel Tax imposed on gasoline purchases for the Georgia National Guard 
under Federal petroleum supply contracts on the premise that the activity is a 
State agency and that grants of Federal funds lose their identity and become 
State funds, even though supplies necessary to uniform, arm, and equip the 
National Guard are paid from appropriated funds, disbursed by and subject to 
the control of the Federal Government, reimbursement of the tax paid by the 
suppliers of the gasoline being provided for under the contracts, the suppliers 
should be required to execute tax exemption certificates (Standard Form 1094- 
Revised) before reimbursement is made to them, in order to protect the interests 
of the United States and the immunity of the National Guard from the State tax, 
and the certificates reported for collection pursuant to 7 General Accounting Office 
Policy and Procedures Manual for Guidance of Federal Agencies 4830.20. 

To Lieutenant Colonel E. C. Heffelfinger, Department of the Army, 


May 9, 1963: 

Reference is made to your letter dated January 31, 1963, file 
AJACF-B, submitting for advance decision the claim of the Gulf 
Oil Corporation for $65 representing Georgia Motor Fuel Tax on a 
sale of 1,000 gallons of gasoline for the Georgia National Guard, Co- 
lumbus, Georgia, and which was withheld from payment made to that 


company on January 21, 1963. The claim together with the supporting 
voucher, related documents and papers was forwarded to this Office 
by letter dated March 18, 1963, from the Finance Center, U.S. Army, 
Indianapolis, Indiana. 

The prime issue in this case is whether purchases of gasoline for the 
Georgia National Guard under the circumstances here involved are 


purchases by the Federal Government for the purpose of payment of 
the Georgia Motor Fuel Tax on sales of gasoline. Sales of gasoline 
to the United States are exempted from the Georgia Motor Fuel Tax 
by subsection 92-1403(D) of the Code of Georgia, Annotated, 1962 


Supplement, which reads as follows: 


Exemptions as to fuel in cargo lots or intended for export.—Provided, however, 
that no tax is hereby imposed upon or with respect to the following transactions: 
* * . * * * * 


(3) The sale of motor fuel and/or kerosene to the United States of America, 
when said motor fuel and/or kerosene shall be purchased and paid for by the 
United States of America. 


Concerning the status of the Georgia National Guard for the pur- 
pose of subsection 92-1403 (D), the Deputy Assistant Attorney General 
of the State of Georgia in a memorandum opinion addressed to the 
Director, Motor Fuel Tax Unit, State of Georgia, dated June 20, 1962, 
stated as follows: 


I have reviewed the opinion of the Judge Advocate General of the Army, a 
copy of which was forwarded to you on February 12, 1962, relating to the tax 
exempt status of the National Guard. 

I find that this opinion of the Judge Advocate General refers only to the 
exemption provided by Section 4221(a)(4) of the Internal Revenue Code of 








632 DECISIONS OF THE COMPTROLLER GENERAL [42 


1954 which, of course, pertains only to exemptions from Federal tax. As you are 
aware, the Attorney General has ruled that sales to instrumentalities of the State 
Government are not exempt from the payment of the Georgia Motor Fuel Tax. 
It is well established that grants of Federal funds once made to a State become 
State funds for all purposes, and since the National Guard is an agency of the 
State Government, it is my opinion that sales of motor fuel to the National 
Guard are not entitled to an exemption from the Georgia Motor Fuel Tax. 


Since the date of that opinion, the various suppliers of gasoline, in- 
cluding the Gulf Oil Corporation, have been subjected to a monthly 
tax assessment on all sales of gasoline for the Georgia National Guard. 

We said in our decision of October 28, 1933, 13 Comp. Gen. 118, that 
State taxes upon gasoline purchased from funds appropriated by the 
Congress for National Guard activities which are governed largely 
by Federal statutes and by regulations issued by the Secretary of War 
would constitute an interference with an agency of the Federal 
Government. Under that decision the National Guard has been recog- 
nized as a Federal instrumentality in connection with the purchase of 
supplies from Federal funds and, therefore, not subject to any State 
or local excise taxes except where the incidence of such tax, as pro- 
vided by State statute, is on the vendor. See 33 Comp. Gen. 453 and 
32 Comp. Gen. 423. 

The opinion of the Deputy Assistant Attorney General of the State 
of Georgia that the National Guard is an agency of the State appears 
to be based on the premise that grants of Federal funds once made to 
a State become State funds for all purposes. We know of no law or 
judicial precedent which would support a conclusion that the Federal 
annual appropriations for National Guard operations and activities 
are grants to the States. See, in this connection, our decision of 
July 26, 1948, 28 Comp. Gen. 54, in which, on pages 56 and 57, there is 
contained a definition of a Federal grant toa State. Pertinent part of 
that decision is as follows: 

As stated in your letter, it consistently has been held with respect to Federal 
funds granted to a State that, when such funds are receipted for by that State, 
they become State funds and, in the absence of a condition of the grant specifically 
prescribing to the contrary, are totally divested of their identity as Federal funds 
and become funds of the State and the expenditure thereof is subject to the laws 
and regulations applicable to the expenditure of State funds rather than Federal 
laws applicable to the expenditure of appropriated moneys by the departments 
and establishments of the government. 14 Comp. Gen. 916; 16 id. 948; 17 id. 598; 
25 id. 868. 

Article I, section 8, of the United States Constitution confers on the 
Congress the power to provide for the organizing, arming, and dis- 
cipling the militia, and for governing such part of them as may be 
employed in the service of the United States, resetving to the States, 
respectively, the appointment of the officers and the authority of 
training the militia according to the discipline prescribed by Con- 
gress. In conformity with that authority Congress has enacted laws 
providing for the supplies necessary to uniform, arm, and equip the 
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National Guard, and has provided funds for that purpose by annual 
appropriations. 32 U.S.C. 701, 702, and 106. The appropriation 
for the operation and maintenance of the Army National Guard for 
the fiscal year 1963 included in the Department of Defense Appro- 
priation Act, 1963, approved August 9, 1962, 76 Stat. 322, reads, in 
pertinent part, as follows: 

For expenses of training, organizing, and administering the Army National 
Guard, including maintenance, operation, and repairs to structures and facili- 
ties; * * * and expenses of repair, modification, maintenance, and issue of 
supplies and equipment (ineluding aircraft) ; $174,400,000, * * *. 

The moneys so appropriated have been and are being disbursed 
by an officer of the Finance Corps, United States Army, pursuant to 
Federal statutes, regulations promulgated by the Department of the 
Army, and decisions of this Office. In this case the purchase of the 
gasoline from the Gulf Oil Company was consummated under a Fed- 
eral petroleum supply contract and the payment was effected by a 
check drawn on and paid by the Treasurer of the United States from 
funds on deposit in the United States Treasury. Furthermore, the 
accounting control and audit of the purchase transaction, as well as 
the examination of the financial accounts of the involved disbursing 
officer are exercised by Department of the Army personnel under 
regulations of that Department. In view thereof it cannot be said 
that the appropriated funds allocated for the operation and main- 
tenance of the National Guard in the State of Georgia are grants of 
funds to that State. Significant in this respect are the decisions of 
the United States courts holding that civilian caretakers of National 
Guard property located in the States are “employees” of the United 
States within the meaning of the Federal Tort Claims Act, 28 U.S.C. 
1346(b). See State of Maryland v. United States, 200 F. Supp. 475 
(W.D. Pa., 1961), and Courtney v. United States, 230 F. 2d 112 (2d 
Cir. 1956). 

We concur in an opinion of the Judge Advocate General of the 
Army, dated August 13, 1962, JAGT 1962/6647, copy included with 
the submitted file, concerning the impropriety of the imposition of a 
South Dakota gasoline tax on sales of gasoline to the National Guard. 
It was pointed out in that opinion that such taxation would result in 
the National Guard units obtaining less supplies and material with 
the consequent lowering of their level of training and preparedness 
for the performance of both their State and Federal functions. Ac- 
cordingly, we must hold, notwithstanding the opinion of the Deputy 
Assistant Attorney General of the State of Georgia, that purchases of 
gasoline for the Georgia National Guard made under the circum- 
stances here involved are not subject to the Georgia Motor Fuel Tax 
on sales of gasoline. 
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However, irrespective of the fact that the Government is not liable 
to the taxing authority for the tax involved, it may be required to 
pay the amount of the tax to a supplier of gasoline. It appears that 
the sale of the gasoline on November 6, 1962, by the Gulf Oil Corpora- 
tion for the Georgia National Guard was made under Defense Supply 
Agency Contract No. DSA-6-1165. Subparagraph 22(c) of the gen- 
eral provisions thereof provides as follows: 

Tax Reimbursement by Government: 


The Government will reimburse the Contractor for the amount of any such 
Federal excise, State or local tax from which the Government, the Contractor, 
or the transactions covered by this contract are not exempt and which the Con- 
tractor is, therefore, required to pay on supplies furnished hereunder. As used 
in the preceding sentence, the term “such Federal excise, State or local tax” 
means only (i) Federal excise taxes specifically excluded from the contract price 
by a provision of this contract and (ii) State and local taxes excluded from the 
contract price pursuant to the provisions of paragraph (b) of this Clause 22. 
Invoices or vouchers shall set forth the amount of any such taxes as a separate 
item and shall identify the particular tax involved. Whenever reimburse- 
ment of a state or local tax may be required pursuant to this paragraph (c), 
the Contractor shall take action as directed by the Contracting Officer, and the 
contract price shall be equitably adjusted to. cover the costs of such action, in- 
cluding any interest, penalty, and reasonable attorney’s fees. 


Under the opinion of the Deputy Assistant Attorney General of the 
State of Georgia, which was reaffirmed on January 2, 1963, the Gulf 
Oil Corporation was left with no choice but to pay the tax pursuant 
to the assessment served on them and seek reimbursement from the 
United States in accordance with the general provisions of their con- 
tract. In view of the circumstances involved and the provisions of 
subparagraph 22(c) of the petroleum supply contract, as set forth 
above, payment of the claim appears to be proper. Accordingly, the 
voucher, documents and related papers are returned and payment may 
be effected, if otherwise correct. 

Since it appears that under the opinion of the Deputy Assistant 
Attorney General of the State of Georgia there will be a continued 
imposition of the Georgia Motor Fuel Tax on sales of gasoline for 
the National Guard until that opinion is reversed, overruled, or held 
inoperative either by judicial ruling or otherwise, and in order to pro- 
tect the interests of the United States and preserve the immunity of 
the National Guard from that State tax under subsection 92-1403 (D) 
of the Code of Georgia, all suppliers of gasoline operating under 
similar petroleum supply contracts, including the Gulf Oil Corpora- 
tion, should be required to execute tax exemption certificates (Stand- 
ard Form 1094—Revised) in connection with each and every sale of 
gasoline for the Georgia National Guard before reimbursement is 
made to them for the Georgia Motor Fuel Taxes. Such exemption 
certificates, together with the one included in the file being returned 
to you and those now being held by you or in the possession of the 
United States Property and Fiscal Officer for the State of Georgia, 
should be reported to our Claims Division in accordance with the 
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provisions of 7 GAO 4830.20. See our decision of September 25, 1962, 
B-149279, 42 Comp. Gen. 179. Our Claims Division in consonance 
with established procedures will take appropriate action to effect col- 
lection of the aggregate of the amounts shown in the tax exemption 
certificates through setoff or otherwise from funds that may become 
due the State of Georgia from the United States. 


[ B-76394 J 


Maritime Matters-—Vessels—Exchanges—Government v. Private 


In the exchange of privately owned war-built vessels for more modern or efficient 
war-built vessels owned by the United States under the authority of section 
510(i) of the Merchant Marine Act, 1936, as amended, 46 U.S.C. 1160(i), 
the pluralizing of the reference to trade-in vessels but not te the trade-out 
vessels does not preclude multiple trade-out transactions, but indicates that 
at least one vessel must be traded in for one traded out, and the proposed trade-in 
of three ships in exchange for two is proper and serves the purpose of the act to 
assist unsubsidized operators to upgrade their fleets, and the possible lessening 
of the monetary return to the Government is a secondary consideration. 


To the Administrator, Maritime Administration, May 16, 1963: 


Reference is made to your letter dated April 12, 1963, requesting 
our opinion concerning the construction of section 510(i) of the Mer- 
chant Marine Act, 1936, as amended, 46 U.S.C. 1160(i), which section 
was added by the enactment of Public Law 86-575 and provides that, 
subject to certain stipulated conditions and for a period of 5 years 
ending July 5, 1965, privately owned war-built vessels may be ex- 
changed for more modern or efficient war-built vessels owned by the 
United States. Specifically, you advise that there now is pending 
before your Administration a request from a ship operator to trade 
in three ships against two pursuant to this legislation, and you request 
advice as to whether we concur in your construction of the act that such 
a trade would be permitted thereunder. 

We have made a thorough review of the legislative history of Public 
Law 86-575 and, as pointed out in your submission, such history dem- 
onstrates that the primary objective of the measure was to assist non- 
subsidized vessel operators to improve their service to shippers and 
their competitive positions by improving the type and suitability of 
their vessels and by reducing operating costs and expenses of operating 
in the foreign and domestic commerce of the United States. This was 
made abundantly clear by H. Rept. No. 1652, which accompanied 
S. 2618 and which states, in pertinent part, as follows: 

All segments of the country’s shipping industry currently are having their 
troubles, but the owners most severely affected are those operating without 
subsidy—the coastal and intercoastal lines, and the bulk carriers in the foreign 
tramp trades. Replacement of the vessels engaged in these trades—most of 
them war built—is essential if they are to continue to be truly competitive in 
these vital areas. Construction costs are high, however, and shipping profits 


in recent years have barety sufficed to assure continued operation, much less to 
permit provision for building the more modern vessels required. 
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It is unlikely that many nonsubsidized operators will find it possible to engage in 
new construction for U.S.-flag operation with these heavy outlays, in view of 
present and prospective market conditions. 

This bill would assist these unsubsidized operators to upgrade their fleets 
without the vast outlays that new construction would entail. It would do this 
by permitting them to trade in their less efficient vessels as part payment for more 
desirable vessels from the reserve fleet, or which may be turned in to the reserve 
fleet within the 5 years during which the act would be effective. [Italics 
supplied. ] 


The same explanation appears in S. Rept. No. 1275. Likewise, as 
observed by you, both of the legislative committee reports further 
point out that the bill would advance the interest of the Government 
in several ways. First it could be expected to bring into the Treasury 
some sizable cash payments made by the operators in connection with 
the exchanges effected. Secondly, there would be capital gains tax 
payments to the Government, based on the difference between the de- 
preciated book value for tax purposes of the vessels traded in and the 
value of the vessels in the world market, etc., as determined by the 
Maritime Administration. Thirdly, the national interest would be 
served by taking the more modern, more eflicient vessels from inactive 
status in the Reserve fleet and placing them in active operation where 
they would be immediately available in event of emergency. 

Your primary concern appears to be with respect to that portion of 
the act—specifically, section 510(i) (4), 46 U.S.C. 1160(i) (4), which 
reads as follows: 

The value of the traded-out vessel which is in excess of the value of the traded- 
in vessel or vessels shall be paid in cash at the time of the exchange. * * * 
[Italics supplied.] 

You point out that while Congress provided for multiple trade-ins 
by pluralizing references thereto, no change was made to pluralize 
references to trade-out ships. However, we concur in your view that 
nothing in the legislative history indicates that this was done deliber- 
ately to preclude a multiple trade-out transaction; but, instead, it was 
done to indicate that at least one vessel must be traded in for one 
traded out. You further state that you are of the opinion that the 
act does not permit the trade-out of a number of ships which is in 
excess of the number of ships traded in under a given transaction 
since there appears little doubt that the primary objective of the legis- 
lation was to upgrade the quality and not the quantity of the existing 
USS. flag fleet. 

We observe your comments with respect to the possibility of so- 
called “fleet” exchanges resulting in less cash return to the Govern- 
ment than would result from precluding the credit for traded-in ships 
being applied to other than a single traded-out vessel. We recognize 
this possibility, of course, but at the same time, when reviewing the 
overall purpose and intent of the act—to enable an unsubsidized 
operator to upgrade his fleet and also to make available ships of a 
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higher defense potential in active operation in the event of a national 
emergency—we believe the monetary return to the Government re- 
sulting from such transactions was considered to be secondary so long 
as no payments were to be made by the United States to the owner 
in connection with such exchanges. 

As stated above, we have made a thorough review of the legislative 
history as cited in your submission—with particular reference to the 
colloquy at the hearings between a member of the Committee on Mer- 
chant Marine and Fisheries and counsel for the Alcoa Steamship Com- 
pany concerning the probability of trading in three C-1’s against 
two C-2’s—and, as result thereof, we perceive no objection to the 
interpretation placed upon the act by your Administration. 


[ B-146122 J 


Foreign Service—Home Service Transfer Allowance—Effective 
Date 


The transfer of Foreign Service employees by the Agency for International De- 
velopment from overseas posts to Washington, D.C., for approximately 6 
months’ training, followed by retransfer to permanent positions in Washington, 
upon completion of which assignments the employees are transferred to foreign 
posts does not constitute a reassignment within the meaning of section 252 of 
the Standardized Regulations (Government Civilians, Foreign Areas), providing 
that a transfer means a reassignment from an overseas post to one in the con- 
tinental United States, upon completion of which the employee is again assigned 
to a post abroad; therefore, the employees do not qualify for the Home Service 
Transfer Allowance, prescribed by section 252 as a cost-of-living allowance 
incident to the establishment of a residence at a post in the continental United 
States between assignments to posts abroad until the accomplishment of their 
transfers to permanent positions in Washington, and then only if the transfer 
is within the scope of zones authorized under section 252.12. 


Foreign Service—Home Service Transfer Allowance—Temporary 
Lodgings 


Foreign Service employees of the Agency for International Development who 
during a period of transfer to Washington, D.C., from overseas posts for train- 
ing and retransfer to permanent positions occupy apartments or homes, which 
are excluded as temporary lodgings under section 252.12 of the Standardized 
Regulations (Government Civilians, Foreign Areas), unless the head of the 
agency agrees the occupancy is temporary, are not entitled to the temporary 
lodging allowance portion of the Home Service Transfer Allowance authorized 
by section 252.12 to cover necessary and reasonable hotel expenses incurred 
by an employee at a post of assignment in the continental United States while 
locating and arranging for suitable permanent quarters, in the absence of an 
administrative determination that the employees occupied temporary lodgings. 


To Mary C. Roberts, Agency for International Development, May 17, 
1963: 

Your letter of January 23, 1963, requests our decision concerning 
the propriety of allowance of the transfer portion and the temporary 
lodging portion of the Home Service Transfer Allowance in the cases 
of two employees of the Agency for International Development. 
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Your letter sets forth the facts as follows: 


1. A Foreign Service employee of this Agency was transferred effective 
July 10, 1960 from his post in Bonn, Germany to the AID/W Full Complement 
Reserve, Training Complement. Training for a period of several months was 
to be preceded by a period of consultation in AID/W not to exceed 5 days. No 
per diem was authorized in AID/W for the period immediately before, during 
or after the training period. On December 4, 1960, after completion of the 
training course, the employee was assigned to a regular position in AID/W. On 
initial assignment to the Full Complement Reserve the employee occupied 
temporary lodgings and incurred expenses incident thereto prior to establish- 
ing himself in his permanent quarters at his post of assignment in the United 
States. His transfer to the Training Complement was followed by a re-transfer 
to a permanent position with the Agency in Washington. Furthermore, upon 
completion of the latter assignment, the employee accepted a transfer to a 
foreign post. 

2. A Foreign Service employee of this Agency was transferred effective in 
April 1960 from Tegucigalpa, Honduras to the Washington Training Comple- 
ment to attend a course on ICA Program Development. The employee occupied 
temporary quarters from the time of his arrival in early July 1960 for a period 
of approximately 6 months. Occupancy of the temporary quarters was neces- 
sitated by the limited duration of the assignment that was anticipated for the 
Training Program. In December 1960, the employee was re-transferred to a 
permanent position with the Agency in Washington and upon completion of the 
latter assignment, he accepted a transfer to a foreign post. 


You say that no per diem was paid during the periods in question, 
and the shipment of household effects was authorized only after the 
employees were reassigned to permanent positions in Washington, D.C. 

A decision is requested as to when these employees may be con- 
sidered transferred to Washington so as to qualify for the temporary 
lodging portion and the transfer portion of the Home Service Trans- 
fer Allowance, (1) at the time they were assigned to the Full Comple- 
ment Reserve or (2) at the time of their reassignment to a permanent 
position in Washington following the conclusion of their training. 

Section 252, subsection 252.11 of the Standardized Regulations 
(Government Civilians, Foreign Areas), in effect at the time the travel 
in question was performed, provides, regarding Home Service Trans- 
fer Allowance, as follows: 

252.11 Definitions 


a. “Home service transfer allowance” means a cost-of-living allowance granted 
to an employee pursuant to section 901(2) (ii) of the Foreign Service Act of 
1946, as amended by the Foreign Service Act Amendments of 1955, for extra- 
ordinary and necessary expenses deemed incident to the establishment of his 
residence at a post (Sec. 215e) in the continental United States between assign- 
ments to posts abroad. 

b. “Transfer” means a reassignment that involves travel from a post in a 
foreign area, or from a Territory or Possession of the United States listed in 
section 251.22, to a post in the continental United States with an understanding 
certified to by the agency and the employee that he will, upon completion of such 
reassignment, again be assigned to a post abroad. 


Section 215e(1) of that regulation provides: 


“Post”, when used in connection with an employee’s assignment, means the 
permanent station of the employee, regardless whether he is detailed elsewhere 
or resides at another place with the authorization or approval of the head of 
his agency. 
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Section 252.12 of that regulation provides: 

Scope 

The home service transfer allowance is composed of two elements (1) a transfer 
portion similar to that provided in section 251 for transfers from zones 1 or 3 to 
zone 2 and (2) a temporary lodging portion designed to offset the cost of room 
and bath (including heat, light, fuel, gas, electricity, rental and laundering of 
bed and bath linen, and taxes imposed by law on the occupant, if charged for 
separately) at hotels or other temporary lodging ordinarily used by Government 
employees arriving at a post in the continental United States. A house or apart- 
ment may not be designated as “temporary lodging” unless the head of agency 
agrees that it is occupied on a temporary basis. The price of meals and tips of 
all kinds are excluded. The amount paid under the temporary lodging portion 
is either the employee’s daily expenses for allowable items or the maximum pre- 
scribed rate (Sec. 942.2), whichever is less. The temporary lodging portion is 
granted for periods during which expenses for temporary lodging were incurred 
within the time limits established in section 252.22. [Italics supplied.] 

Our opinion is that under the regulations the “transfer” to Wash- 
ington, D.C., to the Training Complement while a participant in the 
Fifth Session of the Institute on ICA (now AID) Program Develop- 
ment Training, prior to a new assignment abroad, did not constitute 
a reassignment to a post in the continental United States. There- 
fore, during the period of training the employees did not qualify for 
a Home Service Transfer Allowance. At the time of their transfers 
to permanent positions in Washington in December 1960, the Home 
Service Transfer Allowance would be payable incident to such trans- 
fer, provided the other requirements of the regulations were satisfied. 

In case number 1 we note that the employee was transferred from 
Bonn, Germany, which is in transfer zone 2 to Washington, which 
is also in transfer zone 2. Therefore, under section 252.12, quoted 
above, the employee would not be eligible for the transfer portion of 
the allowance. We understand that in case number 1 the employee 
rented an apartment approximately a month after arriving in Wash- 
ington and had his household effects, which apparently were in storage 
in Washington, delivered at Government expense to his apartment. 
The information available also indicates that the employee as late as 
June 1961 was occupying the same apartment. In case number 2 the 
fact that the employee had traveled to Washington for the training 
assignment and was there at the time of the transfer in December 1960, 
would not preclude payment of the transfer portion of the allowance 
if otherwise allowable. We understand that this employee leased a 
furnished home for the period July 10 to December 31, 1960. We 
have no information to show where he lived in Washington subse- 
quent to the expiration of the lease. We note that the employee is 
claiming the allowance for the period November 4 to December 3, 1960, 
which period is covered by the lease. 

In our decision of July 21, 1961, B-146122, referred to by you, we said 
that one of the elements to be considered in the Home Service Transfer 
Allowance is temporary lodging ordinarily used by Government 
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employees arriving at a post in the continental United States. 
This was intended to cover necessary and reasonable hotel expenses 
incurred by an employee at a post of assignment while locating and 
arranging for suitable permanent quarters. Section 252.12 of the 
regulations specifically excludes a house or apartment as temporary 
lodging unless the head of agency agrees that it is occupied on a 
temporary basis. Since it appears that both of the employees come 
within the exception and the record does not show that there has been 
an administrative determination that they were occupying temporary 
lodging during the applicable periods they would not be entitled to 
temporary lodging allowance. 

Action on the claims should be taken in accordance with the fore- 
going. 


[ B-151192 J 


Bids—Alternative—Bids and Proposals Invited 


Under an advertised procurement inviting bids for the construction of a Govern- 
ment microwave radio system and notifying bidders alternate proposals were 
being sought for services based on privately owned and operated facilities, with 
reservation to the Government of the right to decide after submission of bids 
and proposals which alternative will be selected, an award to other than a 
common carrier proposing to use its own facilities would not contravene 41 U.S.C. 
253, requiring award under an advertised procurement to be made to that bidder 
whose bid “will be most advantageous to the Government, price and other factors 
considered,” the two methods of operation considered being mutually exclusive 
alternatives, and the specifications reserving to the Government the right to 
decide after the submission of bids which alternative will be selected and, there- 
fore, the advertised procurement providing for negotiation, the evaluation of one 
alternative against the other does not violate competitive bidding principles and 
an award to the low bidder on the construction of a Government microwave 
radio system is proper. 


Departments and Establishments—Commercial Activities—General 
Policy 


The provisions of the Bureau of the Budget Bulletin No. 60-2 merely stating 
that the general policy of the executive branch of the Government is to favor 
the procurement of Government needs from private enterprise do not have the 
force and effect of law under 40 U.S.C. 486; therefore, the provisions not being 
mandatory, the propriety of a determination by an executive agency to obtain 
services or products under contract with private enterprise rather than through 
the use of Government-owned facilities is not a matter permitting of a ruling in 
terms of legal rights and responsibilities, and lacking a legal basis for objection 
to the proposed administrative action, the policy question is a matter for resolu- 
tion within the executive branch. 


To The Mountain States Telephone and Telegraph Company, 
May 17, 1963: 


Further reference is made to your letter of April 1, 1963, with 


enclosures, and to your subsequent letters of April 16 and 30, 1963, 
protesting the award of a contract to other than a commercial carrier 
under Specifications No. 5853, issued by the Bureau of Reclamation, 
Department of the Interior, for a microwave radio system on the 


Colorado River Storage Project. 
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The record shows that, based on the requirement for a microwave 
communication system for the supervision and control of the Bureau’s 
power generating and transmission facilities in the five-State area of 
Utah, Wyoming, Colorado, Arizona and New Mexico, the cited specifi- 
cations invited bids for the construction of a microwave system which, 
after maintenance by the contractor for a period of 1 year, would be 
Government-owned and operated. Bidders were notified thereunder 
that alternate proposals were invited to furnish the required microwave 
services on a full-time service basis with company-owned, operated and 
maintained facilities. The specifications further provided that— 

The Government reserves the right to award a contract either to the lowest 
acceptable bidder for the construction of a Government-owned system under 
these specifications or to negotiate a contract with the firm submitting the most 


desirable proposal for the furnishing of a full-time service as best suits the 
interests of the Government. ’ 


The evaluation factors for consideration in comparing service-type 
proposals with the bids for a Government-owned system were set forth 
in paragraph 40.B of the specifications, as amended. 

The abstract of bids shows that of the seven bids received for con- 
struction of a Government-owned microwave system, the low bid of 
$2,278,364 was submitted by Stromberg-Carlson, a Division of General 
Dynamics Corporation. Evaluation, on the basis of the factors in 
paragraph 40.B of the specifications, of Stromberg-Carlson’s bid and 
your service-type proposal by a task force of Bureau engineers re- 
sulted in an estimated annual cost to the Bureau of $227,600, based 
on a 50-year period, for a Government-owned system as compared to a 
corresponding estimated annual cost to the Bureau of $405,800 for the 
same period under your service-type proposal. Based on the indicated 
substantial savings which will result from the construction of a 
Government-owned and operated system, it is administratively pro- 
posed to make award on that basis to the low bidder, Stromberg- 
Carlson. 
than a common carrier would be contrary to section 303 of the Federal 
Property and Administrative Services Act (41 U.S.C. 253) which 
requires that award under advertised procurements be made to that 


responsible and responsive bidder whose bid “will be most advan- 
tageous to the Government, price and other factors considered,” and 
(2) that such an award would be contrary to Bureau of the Budget 
Bulletin No. 60-2, which you claim has the force and effect of law by 
virtue of 40 U.S.C. 486. 

Your first ground of protest is necessarily predicated on the assump- 
tion that the Government is obligated to make award under Specifica- 


tions No. 5853 to the bidder or proposer submitting the lowest price, 
regardless of whether that price is for Government or private owner- 


ship and operation. We find no basis for such an assumption. The 
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two methods of. operation are mutually exclusive alternates, and the 
specifications specifically reserve to the Government the right to decide 
after the submission of bids and proposals which alternative it will 
select. While it is true that paragraph 40.B of the specifications lists 
the factors which will be considered by the Government in deciding 
whether to select a Government or a privately operated system, it is 
clear that this information was furnished only for the information of 
prospective contractors and cannot operate to destroy the expressly re- 
served right of selection between the two systems. Indeed, even if the 
entire specification were to be considered as an advertised procurement, 
which its terms show it not to be because of the provision for negotia- 
tion of a contract if the private operation alternative is chosen, bids 
on one alternative could not properly be evaluated against bids on the 
other, since this would violate one of the fundamental principles of ad- 
vertised competitive bidding, namely, that all bidders must bid on 
thesame thing. In such a situation, bidders would be competing only 
with other bidders on the same alternative. See Attorney General ew 
rel. Cook v. Detroit, 26 Mich. 263, 96 ALR 714-716. 

We come now to your second ground of protest, which is, in effect, 
that the Government is required by reason of BOB Bulletin No. 60-2 
to contract on the basis of private ownership and operation. We may 
say that we find no support for your contention that 40 U.S.C. 486, 
section 205 of the Federal Property and Administrative Services Act, 
gives the Bulletin the force and effect of law. However, even if this 
were so, the terms of the Bulletin are not, as you impliedly contend, 
mandatory in situations such as here involved. Paragraph 2 thereof 
states it to be the general policy of the executive branch of the Govern- 
ment to favor procurement of its needs from private enterprise. 
Thus, the propriety of a determination by an executive agency as to 
whether services or products should be obtained under contract with 
private enterprise or through the use of Government-owned facilities 
is not a matter permitting of a ruling in terms of legal rights and re- 
sponsibilities. We therefore find no legal basis for objection to the 
proposed administrative action, and we must decline to rule upon the 
policy question involved, which we deem to be a matter for resolution 
within the executive branch. 


{ B-151278 J 


Quarters Allowance—Dependents—Children—Custody by Father— 
Mother Continues Control 


An officer of the uniformed services who is given custody of his minor child at 
the time of divorce from his wife and absolved of the responsibility to support 
her is not entitled to increased basic allowance for quarters under 37 U.S.C. 
403 on account of the child until he gains control of the child or contributes to 
the child’s support, the purpose of section 403, providing that members of the 
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uniformed services entitled to basic pay shall receive an increased basie allow- 
ance for dependents when not assigned appropriate Government quarters, is to 
partially reimburse the members for the expense of maintaining private quarters 
for their dependents and not to grant the higher allowance as a bonus merely for 
the technical status of being married or a parent; therefore, the mother not 
having relinquished custody of the child, the excess allowance paid to the officer 
should be recovered, however, this does not preclude the officer from receiving 


the higher allowance upon gaining custody of the child, or undertaking the child’s 
support. 


To Lieutenant Commander E, M. Harris, Department of the Navy, 
May 17, 1963: 


By first indorsement dated April 10, 1963, the Comptroller of the 
Navy forwarded your letter of February 1, 1963, with enclosures, re- 
questing decision as to the entitlement of Commander Robert G. Oakes, 
226679, USN, to increased basic allowance for quarters on account of 
his minor child under the circumstances stated. Your request was 
assigned Submission Number DO-N-700 by the Department of De- 
fense Military Pay and Allowance Committee. 

It appears from the record (as disclosed in Commander Oakes’ 
letter of April 3, 1962, to the Chief of Naval Personnel) that on Sep- 
tember 14, 1961, Commander Oakes’ wife filed suit for separate main- 
tenance and child support in the Superior Court of Cook County, State 
of Illinois, and by order of the court entered October 25, 1961, Com- 
mander Oakes was required to pay $60 a week to Mrs. Oakes as tempo- 
rary alimony and for the support of his child. It is stated further 
that on November 15, 1961, Mrs. Oakes abandoned her suit and moved 
with the child into the State of Colorado, where they continue to 
reside. By order of the Superior Court of Cook County, State of 
Illinois, entered November 17, 1961, Commander Oakes was relieved 
of making the payments for temporary alimony and child support un- 
til further ordered by that court. As the result of a countersuit filed 
by Commander Oakes, a decree for divorce was entered in the Superior 
Court of Cook County on November 2, 1962, which dissolved the bonds 
of matrimony theretofore existing between Commander Oakes and 
his wife and awarded the sole care, custody, education and control of 
their child, then about the age of 714 years, to the father. The decree 
specifically provided “* * * that Dolores M. Oakes be and is hereby 
barred from all claims against Robert Gibson Oakes including ali- 
mony, dower,* * *,.” 

You state that Commander Oakes was paid basic allowance for 
quarters as a member with dependents through February 15, 1963, 
and that commencing February 16, 1963, he is being credited with 
the allowance as an officer without dependents. Since the officer did 
not contribute to the support of his wife or child after December 25, 
1961, but he is willing to do so upon the return of the child to his 
custody, you ask whether under these circumstances the officer may be 
credited with the increased allowances on behalf of his legitimate son. 
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Information in the file indicates that custody is to be obtained through 
extradition proceedings now being processed. 

In transmitting the matter here, the Comptroller of the Navy refers 
to 34 Comp. Gen. 101, involving the custody of an officer’s minor 
children, and states “In CDR Oakes’ case, the former wife left the 
State of Illinois with the children and apparently initiated proceed- 
ings to obtain a decree for custody in the State of Colorado. Doubt 
in this case arises because of the possible effect of the proceedings in 
Colorado upon the finality of the decree for custody in Illinois.” 

Pursuant to the pertinent provisions of section 403 of Title 37, 
U.S. Code, a member of the uniformed service who is entitled to basic 
pay is entitled to an increased basic allowance for quarters for his 
dependents when not assigned to appropriate Government quarters. 
Substantially similar provisions have been contained in the military 
pay and allowance laws since 1922, their basic purpose being to at 
least partially reimburse the members concerned for the expense of 
providing private quarters for their dependents, where Government 
quarters are not available, and not to grant the higher allowance as a 
bonus merely for the technical status of being married or a parent. 

While, under the normal relationship of husband and father, proof 
of dependency is not generally required to establish a right to the 
higher basic quarters allowance on account of a member’s wife or 
child, that general rule, however, is not free from exceptions and has 
not been viewed as applicable in certain cases. In the light of the 
basic purpose of the statute, we have consistently held that in the 
absence of a showing of contributions by the officer to the support of 
his wife or children, entitlement to increased quarters allowance as 
for an officer with dependents is not authorized where the member is 
separated from his wife and has been absolved of responsibility to 
support her. See 26 Comp. Gen. 514; 33 id. 308. Compare 24 Comp. 
Gen. 88, and Robey v. United States, 71 Ct. Cl. 561. A similar excep- 
tion exists in the case of a child in like circumstances. 23 Comp. Gen. 
71; 38 td. 89; B-49908, June 19, 1945; B-118470, August 19, 1954. 
Compare 34 Comp. Gen. 378. 

Since in the present case the officer did not contribute to the support 
of either his wife or child after December 25, 1961, he having been 
relieved of the legal responsibility of providing support for them 
by order of the court dated November 17, 1961, it follows that the 
present record affords no basis for concluding that Commander Oakes 
is entitled to a basic allowance for quarters as for a member with 
dependents subsequent to December 25, 1961, when he ceased to con- 
tribute to his dependents’ support. Appropriate action should be 
initiated to recover the excess allowance stated to have been paid the 
member as an officer with dependents from December 26, 1961, through 
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February 15, 1963. This decision should not be considered, however, 
as precluding payment to Commander Oakes of the higher allowance 
should he be successful in his efforts to regain actual custody of his 
child or otherwise undertakes to support the child. Compare 23 
Comp. Gen. 625. 

The facts in this case may be distinguished from those considered 
in 84 Comp. Gen. 101, since the member there was making the con- 
tributions prescribed by the court for the support of his children for 
the period custody was granted to their mother, and the record did 
not show that the children would not be returned to the father’s 
custody at the appropriate time. 

With respect to the doubt raised by the Comptroller of the Navy 
because of the possible effect of the proceedings in Colorado upon the 
finality of the decree for custody in Illinois, those proceedings have 
not been completed and there is for noting that the officer in his letter 
of March 8, 19638, states that his attorney in Colorado advised him 
that Mrs. Oakes intends to drop her action there. Consequently, 
present consideration of this question would be premature. If the 
outcome of such proceedings still gives rise to doubt in the matter, 
the case may again be submitted to us for further consideration. 


[ B-134408, B-148459 J 


Transportation—-Dependents—Military Personnel|—Dependent Ac- 
quired While on Temporary Duty 


To provide for reimbursing members of the uniformed services for the travel 
of dependents acquired before the effective date of their orders while at or en 
route from a temporary duty station, the Secretary of the Military Establish- 
ment concerned, under the broad statutory authority vested in him under 37 
U.S.C. 406(c) to prescribe the conditions and limitations of a member’s en- 
titlement upon permanent change of duty station to the allowances authorized 
by section 406(a) for the travel of dependents, may either retain paragraph 
7060 of the Joint Travel Regulations to limit entitlement to that from the 
temporary duty station to the new permanent duty station, or revise the regu- 
lation by adopting one of two proposals—(1) transportation from the place 
where the dependent is acquired to the new permanent duty station in all cases 
regardless of whether the permanent duty station is outside or within the 
United States; or (2) authorize transportation only in cases when the permanent 
change of duty station is from overseas to the United States. 


To the Secretary of the Army, May 22, 1963: 

Reference is made to letter of April 18, 1963, from the Under Secre- 
tary of the Army requesting decision as to whether paragraph 7060 
of the Joint Travel Regulations may be amended. The request has 
been assigned PDTATAC Control No, 63-10, by the Per Diem, 
Travel and Transportation Allowance Committee. 

In decision B-134408, dated January 8, 1958, we considered a case 
where a member, incident to a permanent change of station from Camp 
LeJeune, North Carolina, to San Diego, California, with temporary 
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duty en route at Great Lakes, Illinois, was married at Atlanta, Georgia, 
while on leave granted upon detachment from Great Lakes. It was 
held that the travel of his dependent from Atlanta, Georgia, to the 
new permanent duty station, San Diego, California, was reimbursable 
not to exceed the entitlement from the temporary duty station, Great 
Lakes, Illinois, to San Diego, California. Decision B-148459, dated 
January 7, 1963, 42 Comp. Gen. 344, considered a case in which a 
member, incident to a permanent change of station from Okinawa to 
Lompoc, California, with temporary duty en route at San Diego, 
California, was married at Oreland, Pennsylvania, while on leave 
after departure from San Diego. It was held that he was entitled 
to reimbursement for his dependent’s travel from Oreland Pennsyl- 
vania, to Lompoc, California, not to exceed entitlement from the old 
permanent station to the new. 

The Under Secretary says that prior to receipt of the January 7, 
1963, decision, paragraph 7060 of the Joint Travel Regulations was 
revised (Change 123, February 1, 1963): to limit entitlement to that 
from the temporary duty station when a dependent is acquired at or 
en route from a temporary duty station, in accord with the decision of 
January 8, 1958. In view, however, of the result reached in the deci- 
sion of January 7, 1963, the Under Secretary requests an opinion as 
to whether the current provisions of paragraph 7060 (Change 123) 
should be retained or whether it would be within the intent and spirit 
of the law to revise this regulation to authorize in cases where the 
dependent is acquired before the effective date of the orders at or en 
route from the temporary duty station (1) transportation from the 
place where the dependent is acquired to the new permanent duty 
station not to exceed transportation from the old to the new permanent 
duty station in all cases regardless of whether the permanent duty 
station is outside or within the United States; or (2) to authorize such 
transportation only in case when the permanent change of duty sta- 
tion is from overseas to the United States. 

Prior to the issuance of Change 80, dated May 1, 1958, to para- 
graph 3003 of the Joint Travel Regulations, the effective date of 
orders was defined as the date of detachment from the old duty sta- 
tion plus any leave or delay that might be authorized in the basic 
order but with no provision for delay because of temporary duty en 
route. Under those regulations the rule stated in 26 Comp. Gen. 339, 
recognizing travel of dependents limited to that from the temporary 
station to the new station where the dependent was acquired during 
leave granted in connection with temporary duty en route, was fol- 
lowed in B-134408. See, also, B~129292, dated October 11, 1956. In 
Change 80 the definition of effective date was changed to include the 
provision that when orders involve temporary duty en route in 
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connection with a permanent change of station, the effective date, for 
purpose of dependents’ travel, is delayed until detachment from the 
temporary duty station. In the next revision (Change 87, Decem- 
ber 1, 1959), the provision was expanded to provide substantially the 
same as in the current regulations. 

In the decision of January 7, 1963, there also was considered para- 
graph 7060-2 of the Joint Travel Regulations (Change 104, May 1, 
1961) specifically providing that a member under orders to make a 
permanent change of station who was granted leave from his old 
station and was married on or before the effective date of the orders 
directing the permanent change of station is entitled to transportation 
of his dependent at Government expense from the place of marriage 
to the new station, not to exceed from the old station to the new station. 
The term “old station” was viewed as having reference to the old 
permanent station. The conclusion reached in the decision as to the 
member’s entitlement was predicated on those provisions. Thus, the 
different results reached in the referred to decisions are not predicated 
upon the location of the old permanent station but simply reflect a 
difference in the controlling regulations in effect during the periods 
involved. 

Under the pertinent statute, 37 U.S.C. 406(c), the allowances to 
which a member is entitled for travel of dependents upon permanent 
change of station under subsection (a) are subject to such conditions 
and limitations; for such grades, ranks and ratings; and to and from 
such places as prescribed by the Secretaries concerned. Under that 
broad statutory authority there would appear to be no basis for legal 
objection to the retention of paragraph 7060 of the Joint Travel Regu- 
lations in its present form or to its revision in the manner proposed by 
the Under Secretary in either (1) or (2). 


[ B-151236 J 


Travel Expenses—Military Personnel—Dependents—Time of Ac- 


erual of Right 


A Navy officer married while on authorized leave who traveling by privately 
owned vehicle, under orders directing him to report to his ship without specify- 
ing a reporting date or the mode of transportation to be used, reports to his new 
permanent duty station prior to the expiration of his leave and authorized 
travel time may be paid a monetary allowance in lieu of transportation for the 
travel of his wife, the determination of the effective date of the travel orders 
under paragraph 3003-1b of the Joint Travel Regulations being on the basis of 
actual commercial carrier (rail) schedules rather than in accordance with Navy 
Travel Instructions providing that the travel time by privately owned auto- 
mobile in excess of authorized travel by common carrier will be added to the 
date of detachment, and the officer having been married on the date he was re- 
quired to commence travel in order to reach his destination on the date he re- 
ported, had a dependent on the effective date of his orders within the meaning 
of paragraph 7060-2 and is entitled to reimbursement for the cost of his 
dependent’s travel. 
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To Ensign K. A. McKinley, Department of the Navy, May 22, 1963: 

By fourth indorsement dated April 3, 1963, there was received your 
letter of January 18, 1963, with enclosures, requesting decision as to 
whether monetary allowance in lieu of transportation for travel of 
dependent wife is payable to Ensign Peter M. Perez, USNR, under 
the circumstances presented. The request has been assigned 
PDTATAC Control No. 63-6. 

By Bureau of Naval Personnel Order No. 179452, dated December 5, 
1962, Ensign Peter M. Perez, USNR, was directed to report for a 
physical examination to determine his fitness for appointment and 
active duty. The order provided further that if found physically 
qualified the officer was directed to report for temporary duty for ap- 
proximately 2 days and upon completion thereof, he was to proceed 
to the port in which the U.S.S. Pictor (AF-54) might be and upon 
arrival he was to report for duty. These orders authorized the officer 
to delay 10 days in reporting to the port, such delay to count as leave. 
A second indorsement to these orders dated December 21, 1962, states 
that the officer was commissioned and reported at the U.S. Naval 
Base, Newport, Rhode Island, for temporary duty on that date and 
was detached that day to carry out the remainder of his basic orders. 
No reporting date was specified in the orders nor was any mode of 
transportation specified. The directed permanent change of station 
travel was performed by privately owned vehicle and the officer re- 
ported on board the U.S.S. Pictor (AF-54) on January 11, 1963. 
He was married at Edwardsburg, Michigan, on January 8, 1963, and 
submitted a claim for reimbursement for his dependent wife’s travel 
from Elkhart, Indiana, to Palo Alto, California, during the period 
January 8 to 11, 1963. 

In second indorsement dated March 7, 1963, the Comptroller of the 
Navy refers to the definition of the effective date of orders as con- 
tained in paragraph 3003-1b of the Joint Travel Regulations and to 
paragraph 3001-1c of the Navy Travel Instructions, implementing 
such regulations, which provide in substance that when a member is 
authorized leave en route to his new permanent duty station, travel 
time by privately owned vehicle will be computed in accordance with 
article C-5317, Bureau of Naval Personnel Manual, and that the travel 
time by privately owned vehicle which is in excess of the authorized 
travel time by common carrier, also listed in that article, will be added 
to the date of detachment for the purpose of determining the effective 
date of orders. The official common carrier distance between Newport 
and San Francisco, California, the home port of the U.S.S. Pictor, 
is 3,355 miles and the official highway distance is 3,137 miles and, under 
the provisions of article C-5317, Bureau of Naval Personnel Manual, 
authorized travel time for travel in the United States on permanent 
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change of station orders which do not direct air transportation is 
computed on the basis of 720 miles per day or fraction thereof for 
travel by common carrier and on the basis of 250 miles per day for 
travel by privately owned vehicle with an extra day allowed for any 
excess of 125 miles or more. The Comptroller states that computed 
on such basis, the effective date of the officer’s orders would be Jan- 
uary 7, 1963 [prior to the date of his marriage]. If, however, the 
actual commercial common carrier schedules are used, the officer would 
not be required to leave Newport until January 8, 1963, in order to 
arrive in San Francisco on January 11, 1963, and accordingly, the 
effective date would be January 8, 1963 [the date of his marriage]. 
The Comptroller therefore presents the following specific questions: 

1. Must the date the officer was required te commence travel to ar- 
rive in San Francisco on January 11, 1963, be determined from actual 
commercial schedules; or 

2. May the date the officer was required to commence travel be deter- 
mined in accordance with the rules contained in paragraph 3001-1¢e, 
Naval Travel Instructions and article C-5317, Bureau of Naval Per- 
sonnel Manual, such rules having been approved for administrative 
use by 38 Comp. Gen. 513 as modified by 40 zd. 13? 

In the fourth indorsement of April 3, 1963, the Per Diem, Travel 
and Transportation Allowance Committee expresses the view that 
article C-5317, Bureau of Naval Personnel Manual, pertains to admin- 
istrative instructions relative to the amount of travel time a member 
will be allowed in complying with orders and does not necessarily 
reflect the exact time required for common carrier travel in any par- 
ticular case. The Committee considers that in accordance with the 
decisions of our Office in the matter, January 8, 1963, the date the 
officer would have been required to commence travel by common car- 
rier (rail) is the effective date of orders in this case. 

Paragraph 7000 of the Joint Travel Regulations provides that mem- 
bers of the uniformed services are entitled to transportation of de- 
pendents at Government expense upon a permanent change of station 
for travel performed from the old station to the new permanent station 
or between points otherwise authorized, except (subparagraph 10), 
when dependency does not exist on the effective date of the orders 
directing permanent change of station. Paragraph 7060-2, in effect 
at the time travel was performed, provided in effect that a member 
traveling under permanent change of station orders, who was granted 
leave en route and was married on or before the effective date of the 
orders, is entitled to transportation of his dependents at Government 
expense from the place of marriage to the new station, the entitlement 
not to exceed that from the old to the new station. 
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As the Per Diem Travel and Transportation Allowance Commit- 
tee says, it consistently has been held that no official travel is required 
under change of station orders until such time as the traveler must 
depart from his old station by ordinary means of transportation 
(rail unless otherwise specified) to reach his destination on the date 
designated or required by the travel orders. See 33 Comp. Gen. 289. 
Under that rule the departure date necessarily is for determination 
on the basis of the required reporting date. It has, however, been 
the practice of the several branches of the Armed Forces in recent 
years to permit travel by privately owned vehicle incident to a perma- 
nent change of station and to allow the additional travel time for 
that part of the travel performed by the slower mode of private car 
as travel on public business and not chargeable to leave. The report- 
ing date in such cases usually is not specified in the orders but is 
determined on the basis of the travel time authorized for the mode 
of transportation used. Apparently, in recognition of this practice 
and in view of the principle that a member’s right to transportation 
allowance accrues upon the date he must commence travel under 
permanent change of station orders in order to meet his required 
reporting date, paragraph 3003-1b of the Joint Travel Regulations 
was amended effective May 1, 1959, to provide that where a member 
is granted additional travel time to permit travel by a specific mode 
of transportation the excess travel time will be added to the date of 
relief from the old station to determine the effective date of the orders. 
Accordingly, under the provisions of paragraph 3003-1b, the effective 
date of the orders of a member who reports at his new permanent 
duty station on or before the date on which his leave and authorized 
travel time terminate is for determination on the basis of the time 
which would have been required to perform the travel by commercial 
carrier (rail) in order to meet the same reporting date. Question 1 
above is answered in the affirmative and question 2 in the negative. 

Ensign Perez reported at his new duty station on January 11, 1963, 
which was prior to the expiration of his leave and authorized travel 
time. Had he traveled by rail, he would not have been required to 
depart his old duty station until January 8, 1963, in order to reach 
his destination on the same reporting date. Consequently, his orders 
were not effective for travel purposes until January 8, the date of his 
marriage, and he is entitled to reimbursement for the cost of the travel 
of his dependent in the amount properly due for the travel as 
performed. 


[ B-150004 J 


Property—Public—Private Use—Authority 


The installation in the National Zoo by a nonprofit organization of a coin-operated 
audio-tour system, the income to be used for a teach-training program and a 
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guidebook, is unauthorized absent Congressional approval, the arrangement 
involving a grant to the organization of a concession or privilege to use 
Government-owned property is subject to the statutory provisions governing 
publie contracts and to section 321 of the act of June 30, 1932, 40 U.S.C. 303(b), 
requiring payment of a monetary consideration for the valuable privilege that is 
for deposit in the Treasury and which would not be available unless appropriated 
by the Congress, and the teach-training program and guidebook, if not deemed 
consideration for a concession, would amount to voluntary services which under 
section 3679, Revised Statutes, 31 U.S.C. 665(b), could not lawfully be accepted ; 
therefore, authorization to enter into an agreement for the installation in the 
zoo of an audio-tour system should be requested of the Congress. 


To the Secretary, Smithsonian Institution, May 27, 1963: 


Reference is made to your letter dated September 28, 1962, submit- 
ting for our consideration a proposal received from the Friends of 
the National Zoo and requesting advice as to the legal propriety of 
entering into an agreement on the basis of such proposal. 

The proposal, in substance, is that the Friends of the National Zoo, 
which we understand is a private nonprofit charitable or educational 
organization, be permitted to install in the zoo an audio-tour system 
consisting of coin-operated sound devices which will deliver recorded 
lectures or informatory talks concerning the adjacent exhibits. The 
proceeds derived from these devices would then be used by the organi- 
zation to finance two programs: one, the development and conduct of 
a teach-training program for teachers of the school systems of the 
Washington Metropolitan area, which would enable them to conduct 
groups of pupils on zoo tours with greatly enhanced ability to make 
such tours genuinely educational and culturally beneficial; and two, 
the preparation and publication of a first-class guidebook for the zoo, 
to be available for sale to the public at the lowest possible price. 

It is understood that the proposed programs, details of which would 
be subject in all respects to approval by the officials of the zoo, are 
considered by them and by you to be advantageous and desirable in 
the promotion and furtherance of the purposes and objectives of the 
z00; also, that adoption of the proposal would be on such terms as 
would preclude accrual of any private profit. 

In informal discussions of the matter between representatives of our 
agencies, attention was directed principally to the question whether 
formal implementation of the proposal by a contractual agreement 
could properly be negotiated without formal advertising, reference 
being had to the often-stated position of this Office that the grant of 
any concession or privilege involving the use of Government property 
should be subject to the same statutory advertising requirements as the 
award of any other public contract. See decision B-145772 of Sep- 
tember 1, 1961, 41 Comp. Gen. 177, to you, and cases therein cited. 

However, after fuller consideration, we believe that the proposal 
raises a more fundamental question as to the legal authority of the 
Smithsonian to enter into such an agreement, whether advertised or 
negotiated. 
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It is our understanding that the National Zoological Park is the 
property of the United States and not a part of the lands appropriated 


to the Smithsonian Institution by section 4 of the act of August 10, 
1846, 9 Stat. 104 (20 U.S.C. 52). The authority of the Smithsonian 
over the park is derived from the act of April 30, 1890, 26 Stat. 78 
(20 U.S.C. 81), which placed it “under the direction of the Regents of 


the Smithsonian Institution, who are authorized to transfer to it any 


living specimens, whether of animals or plants, in their charge, to 
accept gifts for the park at their discretion, in the name of the United 
States, to make exchanges of specimens, and to administer the said 
Zoological Park for the advancement of science and the instruction 


and recreation of the people.” 

In the absence of any other provisions in the act referred to, it is 
our view that the Regents, in the exercise of the authority thereby 
conferred upon them with respect to the zoo, are subject to all limita- 
tions and restrictions applicable generally to administrative officials 
of the Government. 

Fundamental in the operation of any Governmental activity is the 
mandate of Article I, section 9, paragraph 7, of the Constitution, that 
“No money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law * * *.” In Justice Story’s Commen- 
taries on the Constitution (5th Ed., Vol. 1, p. 222) it is said with refer- 
ence to this provision: “As all the taxes raised from the people, as 
well as the revenues from other sources, are to be applied to the dis- 
charge of the expenses, and debts, and other engagements of the 
government, it is highly proper that Congress should possess the power 
to decide how and when any money should be applied for these 
purposes.” 

The Congress has jealously guarded its prerogatives under this 
clause, and has from time to time by general statutes sought to guard 
against any possibility of encroachment by the executive department. 
To insure that the executive shall remain wholly dependent upon 
appropriations it is required (with limited and very specific excep- 
tions) that the gross amount of all moneys received from whatever 
source for the United States be deposited into the Treasury (R.S. 
3617; 31 U.S.C. 484) ; and that no officer or employee of the United 
States shall involve the Government in any contract or other obliga- 
tion for the payment of money for any purpose in advance of appro- 
priations therefor, unless such contract or obligation is authorized 
by law. (R.S. 3679, 31 U.S.C. 665 (a) ; see, also, R.S. 3732, 41 U.S.C. 
11). As additional safeguards against unauthorized executive ac- 
tivities, the acceptance of voluntary service for the United States is 
prohibited (R.S. 3679, 31 U.S.C. 665(b)); and specifically with re- 
spect to the use of Government property by outside parties it is 
provided that leases of buildings and properties of the United States 
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shall be for money only, any provision for alteration, repair, or 
improvement thereof as a part of the consideration for the use being 
prohibited (sec. 321, act of June 30, 1932, 47 Stat. 412; 40 U.S.C. 
303(b)). 

We have for many years consistently held that any grant of a right 
to use Government-owned property or facilities in a manner not 
permitted to the public at large creates a valuable privilege for which 


the Government should be compensated, and should be subject to 


statutory provisions governing public contracts. 7 Comp. Gen. 806; 
19 id. 887. We have also held that the provisions of section 321 of the 
act of June 30, 1932, cited above, are applicable to all such grants, 


whether or not they meet the strict legal definition of leases. See 
41 Comp. Gen. 493; 35 id. 113. 

In the light of the above principles and statutory requirements, we 
feel that the proposed arrangement with the Friends of the National 
Zoo would be unauthorized, however beneficial and desirable it might 


be. It would involve a grant to the organization of a concession or 
privilege which, under our interpretation of the cited provision of 
the 1932 act, would be permissible only for a solely monetary consid- 
eration; if, on the other hand, a monetary consideration were pro- 
vided, the money would be required to be deposited in the Treasury 
and would not be available for the proposed uses unless appropriated 
therefor by the Congress. Viewed from the other end, the furnishing 
of the contemplated teach-training program and guidebook, if not 
deemed to be consideration for a concession, would amount to volun- 
tary services which could not lawfully be accepted. 

For the reasons stated, we believe that authorization for entering 


into any such arrangement as proposed should be requested of the 
Congress. 


[ B-151124 J 


Sewers—Service Charges—Leased Premises 


A surcharge on sewerage services imposed by a municipality, incident to the 
issuance of revenue bonds to finance the tmprovement of sewer and water 
systems, upon the quarters occupied by the Government under a lease obligating 
the Government to pay the water and sewerage service charges is not an 
assessment to amortize the revenue bonds, but a sewer service charge relating 
to the services needed by the Government that involves its contractual obliga- 
tion to the lessor and not its immunity from local taxation, and the Government 
having assumed the responsibility for any sewerage service charges imposed 
upon the lessor by the municipal government, the surcharge, a valid part of 
the service charge, may be paid under the terms of the lease. 


To John W. Hall, Post Office Department, May 27, 1963: 

We have considered herein the question submitted by your letter 
of March 21, 1963, as to the Government’s liability for a surcharge 
on sewerage services, of $4.50 a quarter, imposed by ihe city of 
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Hankinson, North Dakota, upen the local Post Office quarters under 
a 1962 ordinance. Although a voucher covering the surcharge is not 
among the enclosures with your letter, we presume payment of the 
charge is before you for certification. See 31 U.S.C. 82d. 

The Hankinson Post Office occupies leased quarters. The lease, 
entered into April 25, 1961, incorporates by specific reference the 
terms of the agreement to lease dated May 30, 1960, and accepted 
by the Government on June 22, 1960, which stipulates that the lessor 
shall not be obligated to furnish water or sewerage service. The 
lease provides: “The lessor shall pay all taxes and shall furnish and 
maintain * * * plumbing and toilet facilities,” and goes on to stipu- 
late: “It is understood and agreed that the Lessor shall not be re- 
sponsible for any sewerage service charges.” It also includes an 
escalation clause with reference to general and real estate taxes. 

By an ordinance of July 15, 1958, the city of Hankinson estab- 
lished the current basic charges for municipal sewer services and 
made such charges payable by the owner of premises served by the 
city’s sanitary sewerage system. On August 16, 1962, the ordinance of 
July 15, 1958, was amended to impose a surcharge, as part of sewer 
service charges, “in an amount equal to 114 times the minimum 
sewer charge.” The ordinance of 1962 was incident to the issuance 
of $67,000 worth of revenue bonds for the improvement of the sewer 
and water systems of the city. 

You entertain doubt as to the propriety of certifying the surcharge 
for payment as “we consider it to be in the nature of an assessment 
for the purpose of amortizing the $67,000.00 issuance of revenue bonds 
for the sewer and water betterment and improvement project, rather 
than a sewer service charge determined pursuant to statute, by the 
quantity of water furnished or amount of sewage disposed of.” 

There is primarily here involved not the immunity of the Federal 
Government from local taxation, but the contractual obligation of the 
Government to the lessor. As we read the lease and the agreement 
to lease, particularly the stipulations that the lessor shall not be obli- 
gated to furnish water or sewerage service and that he shall not be 
responsible for any sewerage service charges, the Government assumed 
responsibility for water and sewer charges that may be imposed upon 
the lessor by the municipal government. 

While the city of Hankinson could perhaps have financed the im- 
provement project by special assessments or general assessments, it 
nevertheless chose the means of issuing revenue bonds and liquidating 
the bonded indebtedness by increasing the sewer service charges. See 
8 North Dakota Century Code, Chapter 40-35, Revenue Bond Law. 

The improvement for which the revenue bonds were issued and the 
sewer service surcharge levied relates to the furnishing of services pre- 
sumably needed by the Government. We pereeive no substantial 
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basis for insisting that the surcharge is not a valid part of the service 
charge, but a special or general assessment to be assumed in whole or 
in part by the lessor. 

Accordingly, you are advised that we consider the surcharge pay- 
able by the Government under the terms of the lease. 







[ B-150574 J 









Foreign Governments—Municipalities—Service Charges 


An agreement between the State Department and the Federal Republic of Ger- 
many to provide for the prospective payment of the cost of cleaning municipal 
streets adjacent to property occupied by United States Forces and imposed by 
municipalities on all owners and occupiers of property is not precluded under the 
provisions of the Bonn Conventions exempting the United States from payment 
of taxes and providing for the free use of those facilities and services enjoyed 
by residents without charge in view of the State Department construction that 
the terms of the treaty do not exempt the Forces from the payment of the street 
cleaning charges assessed by political subdivisions of the Federal Republic of 
Germany. 


To Major L. L. Persons, Department of the Army, May 28, 1963: 


By first indorsement dated December 31, 1962, and letter of January 
7, 1963, from the Finance Center, United States Army, your letter of 
December 17, 1962, with attachments, requesting an advance decision 
as to the propriety of payment of an attached voucher under the cir- 
cumstances hereinafter described was forwarded here for considera- 
tion. The voucher in the amount of $156.61 is dated December 17, 
1962, and is stated in favor of the Magistrat der Stadt Darmstadt, 
Germany, for payment for street cleaning for the period July 1 to 
September 30, 1962. 

It is stated in the attachments that according to German Land 
(State) statutory or customary law, sidewalk maintenance and street 
cleaning are the responsibility of municipalities. Most of the munici- 
palities throughout the Federal Republic of Germany (FRG) require 
property owners and occupiers to clean the municipal streets and side- 
walks adjoining their property. Street cleaning consists of sweeping, 
snow removal and washing or sprinkling. Most of the larger munici- 
palities assume the street cleaning obligations of the property owners 
and occupiers and, in order to partially or wholly defray the cost of 
the street cleaning service, assess a charge against the owner or occu- 
pier of the property. The amount of each assessment is normally 
based upon the frontage of the property on the municipal street. The 
assessments are imposed against each owner or occupier regardless of 
whether the owner or occupier is a private person or company, the 
Federal Government, a Land (State) Government, or even the munic- 
ipality itself. . 

It is further stated that during the occupation period (1945 to May 5, 
1955), the United States Occupation Forces paid the street cleaning 
charges on the German governmental properties occupied by them. 
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(Although the rules of international law relieve the Occupying Power 
of an enemy nation from the payment of rent on governmentally 
owned properties used and occupied by it, various charges on the 
property, including street cleaning charges, must be paid by the Occu- 
pying Power.) When the Federal Republic of Germany gained its 
sovereignty (May 5, 1955), however, the United States Forces refused 
to pay various charges (including street cleaning and repair and main- 
tenance of adjoining streets) assessed against it as a result of the occu- 
pancy and use of the German governmental properties, on the ground 
that the Bonn Conventions relieved them from the payment of charges. 
As the matter could not be settled at operating level, it was submitted 
to the Departments of State and Defense for resolution. By joint mes- 
sage the two departments authorized the American Embassy, Bonn, 
to negotiate a settlement of the street cleaning and sidewalk mainte- 
nance claims on the basis that the United States Forces would pay 
street cleaning charges if the FRG would drop sidewalk maintenance 
charges. Pursuant to this authority the American Embassy entered 
into an agreement on the terms authorized, with the additional pro- 
vision that in consideration of the United States Forces assuming the 
cost of street cleaning, the Federal Republic would relinquish certain 
benefits otherwise due it under the Bonn Conventions. 

It appears that the FRG paid the street cleaning charges during the 
period the matter was in dispute (May 5, 1955, to June 30, 1962) be- 
cause the payment of the charges could have been enforced through 
the sale of the property. The FRG paid the charges from the date of 
settlement until January 1, 1962, in order to permit the United States 
Forces to develop procedures for payment of the charges. Since 
January 1, 1962, the municipalities have been billing the United States 
Forces directly. 

It is also stated that the city of Darmstadt’s municipal ordinances 
concerning street cleaning are similar to those throughout the FRG. 
The obligation to clean streets is placed upon the owners (“owners” in 
the sense used in the ordinance includes lessees and other usufructu- 
aries) of the property adjoining municipal streets. The city has as- 
sumed the obligation of the owners to clean the streets and charges a 
fee for the cleaning service. The charges are assessed on a recurring 
basis. All property owners as defined in sentence two of this para- 
graph, are required to accept the service and pay the charges. 

You raise the following questions: 

a. Would payment of this voucher be inconsistent with Article 1 of the Agree- 
ment on Tax Treatment of the forces and its members as reflected in the text 
of the Bonn Convention (Inclosure 2) which states in part, “The Force shall be 
exempt from taxes which are levied in accordance with German Tax Legislation 
in effect on the entry into force of the present agreement except as otherwise pro- 
vided in the present agreement’? In this connection note that the rate 


(Hebesatz) at which the street cleaning charges are computed is derived from 
German Tax Legislation (Grundsteuergesetz vom 10.8.1951). 
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b. Would payment of this voucher be inconsistent with Article 7, par 1 (b) 
of the Finance Convention of the Bonn Convention (Inclosure 2) wherein it is 
stated that the following types of facilities and services shall be enjoyed by the 
Forces, for themselves and for their members: without charges: “. . . roads, 
highways, bridges”, or with par 1 (d) of that Article which lists “German 
Police, public health and fire protection services unless agreed to be of special 
character warranting payment”, and, in this connection, does the joint State- 
Defense message, a copy which is at Inclosure 3, and its attached letter from 
the 1st Secretary of the Bonn Embassy to USAREUR Engineers, constitutes an 
agreement as to the special character of a public health service warranting 
payment both retroactively and in the future in accordance with the Bonn 
Convention? 

ec. Would payment of this voucher be incompatible with Comp Gen Decision 
B-105117, 19 February 1952 (31 Comp Gen 405) and the dictum expressed on 
page 603 of Comp Gen Decision B-47142, 7 February 1945 (24 Comp Gen. 599) 
and would payment for similar services both retroactively and in the future 
violate the above cited Comp Gen Decisions? In this connection note that 
Ltr Hq USAREUR, dated 12 June 1962 subject, “Payment of Street Cleaning 
Charges in Germany”, (Supporting paper to Incl 1) indicates payments to 
municipalities for this service have heretofore been made by the Federal 
Republic of Germany. 


The Protocol on the Termination of the Occupation Regime in the 
Federal Republic of Germany was signed at Paris on behalf of the 
United States of America, the United Kingdom of Great Britain and 
Northern Ireland, the French Republic, and the Federal Republic 
of Germany. It was ratified by the Senate of the United States on 
April 1, 1955, and entered into force on May 5, 1955. Said Protocol 
amended the Convention on Relations between the Three Powers and 
the Federal Republic of Germany, the Convention on the Rights and 
Obligations of Foreign Forces and their Members in the Federal 
Republic of Germany, the Finance Convention, the Convention on the 
Settlement of Matters Arising out of the War and the Occupation, 
signed at Bonn, Germany, on May 26, 1952, the Protocol signed at 
Bonn on June 27, 1952, to correct certain textual errors in the afore- 
mentioned Conventions, and the Agreement on the Tax Treatment of 
the Forces and their members signed at Bonn on May 26, 1952, as 
amended by the Protocol signed at Bonn on July 26, 1952, Conferring 
upon the Arbitration Tribunal Jurisdiction over Disputes Arising 
under that Agreement. 

Article 1 of the Agreement on the Tax Treatment of the Forces and 
their Members reads, in part, as follows: 


The Forces (which expression in this Agreement shall have the meaning 
given in paragraph 5 of Article 1 of the Convention on the Rights and Obliga- 
tions of Foreign Forces and their Members in the Federal Republic of Germany 
hereinafter referred to as the “Forces Convention”) shall be exempt from taxes 
which are levied in accordance with German taxation legislation in effect on 
the entry into force of the present Agreement, except as otherwise provided 
in the present Agreement. 


Article 7, paragraph 1 of the Finance Convention reads in part as 
follows: 


1. The following types of facilities and services shall be used or enjoyed 
by the Forces, for themselves and for their members, without charge: 


s . - + s 7” iB 
(b) roads, highways, bridges; 
. * * co . o . 
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(d) german police, public health and fire protection services, unless agreed 
to be of a special character warranting payment ; 

(e) other public services and facilities normally enjoyed by residents of the 
Federal territory without payment of a specific charge ; 


Article 7, paragraph 6 of the Finance Convention reads as follows: 

In general the cost of the construction, repair and maintenance of transport 
and communications facilities, installations and equipment, and public utility 
facilities, which serve common civilian and military use shall not be charged 
to the defence contribution of the Federal Republic. Where, however these 
facilities are not revenue producing and the civil use is small or where there 
are any other special circumstances which justify a departure from the general 


rule, the extra costs attributable to the military requirements will by prior 
specific agreements be shared or borne, as the case may be, by the Forces. 


The Joint State-Defense Message dated June 30, 1961, referred to 
above reads in part as follows: 

Re street cleaning charges. Basic info contained A-352 believe principal dif- 
ficulty has been lack clear idea what “street cleaning” and “maintenance” 
consist of. On assumption street cleaning in context outstanding charges con- 
sists of normal cleaning of dirt, paper, “maintenance” i.e., snow and ice removal, 
rubble, ete., we agree that constitutes service of public health nature rather 


than maintenance under para 6. Agree conclusion G-1047 that this charge 
not intended be covered by para 1 (d) of Article 7. 


As a general proposition the United States is required to pay taxes 
imposed by a foreign state or the political subdivisions thereof upon 
United States activities, operations, and property therein, unless other- 
wise provided by formal agreement or treaty. Thus the question 
arises as to whether the provisions of the Bonn Conventions exempt 
the United States from paying the street cleaning charges in question. 

It appears that the State Department has construed Article 1 of 
the Agreement on the Tax Treatment of the Forces as not providing 
an exemption for the street cleaning charges imposed by the German 
cities. It is well established that the reasonable construction of the 
terms of a treaty by the State Department, acquiesced in by the 
other signatory powers is entitled to great weight. United States v. 
Ushi Shiroma, 123 F. Supp. 145 (D. Hawaii 1954) ; Union of Soviet 
Socialist Republics v. National City Bank of New York, 41 F. Supp. 
353 (S.D. N.Y. 1941). In view thereof and under the circumstances 
here involved we shall not question State Department?’s interpreta- 
tion of the relevant provisions of the Finance Convention as not ex- 
empting the United States from the payment of street cleaning charges 
imposed by political subdivisions of the Federal Republic of Germany. 
Therefore, we conclude that the provisions of the Bonn Conventions 
would not preclude the proper making of a separate agreement 
therefor. 

Also, such payment would not be in contravention of our decisions 
reported in 31 Comp. Gen. 405 and 24 Comp. Gen. 599. The latter 
case involved a situation where a municipality was stated to have the 
legal duty of supplying the services in question, which is not the situa- 
tion here. The former case involved the question of the sovereign 
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immunity of the United States from State taxation, which is similarly 
not the situation here. 

We should like to add that since the first indorsement to your letter 
indicates that the agreement between the State Department and the 
Federal Republic of Germany provided for prospective and not retro- 
active payments and since the enclosed voucher also indicates that 
the agreement is prospective in nature we shall not comment on the 
question of the propriety of retroactive payments thereunder. 

Your questions are answered accordingly. The voucher which is 
enclosed herewith properly may be paid, if otherwise correct. 


[ B-151311 J 


Payments—Advance—Public Utilities, Ete. 


A proposed billing change to provide for the advance payment of local telephone 
service may not be approved on the basis that exceptions have been recognized 
to the advance payment prohibition in 31 U.S.C. 529, exceptions to the prohibition 
having been extended only when provided for in either legislative or appropria- 
tions acts, and for State or local governments because of their established finan- 
cial responsibility, but not for any other group, including those rendering public 
utility services; therefore, the billing of the Government on different terms than 
those of other telephone subscribers presenting no unsurmountable problems with 
telephone companies generally, no particular accounting advantage can be per- 
ceived to the proposed billing change and the local telephone bills should continue 
to be paid after the rendition of the service. 


To the Postmaster General, May 28, 1963: 


Your letter of April 16, 1963, presented for our consideration a 
question concerning section 3648, R.S., 31 U.S.C. 529, which generally 
prohibits the payment in advance of public money unless authorized 
by the appropriation concerned or other law. 

The specific case involves telephone service rendered to the Rock 
Hill, South Carolina Post Office by the Rock Hill Telephone Com- 
pany. You state that the telephone company has requested that 
your department agree to pay for service on the same basis as other 
subscribers, namely on a current basis. You enclose a letter dated 
April 3, 1963, from the telephone company indicating that telephone 
service is billed twice each month with local service being billed in 
advance of the date of the bill and toll service in arrears of such date. 

You cite the case in 27 Comp. Dec. 885 holding that payment for 
telephone service in advance was not permissible and refer to court 
holdings to the effect that a statute need not be interpreted according 
to its strict letter when to do so would achieve a result contrary to 
its evident purpose and legislative intent. Also, you cite several deci- 
sions of this Office wherein we have recognized exceptions to the 
general prohibition. You state that on the basis of the above-cited 
rule of statutory construction payment of telephone bills on a cur- 
rent basis when customarily so rendered would be consistent with 
our decisions permitting exceptions to the general rule and would be 
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desirable from an accounting standpoint. Our decision is requested 
as to whether payments for local telephone service may be made in 
advance of the rendition of the service. 

The statute in question provides in pertinent part as follows: 

No advance of public money shall be made in any case unless authorized by 

the appropriation concerned or other law. * * *. 
Exceptions to this basic prohibition have been made both in legislative 
and appropriation acts. Also, this Office has held in the decisions 
cited by you, particularly in B-140857 appearing in 39 Comp. Gen. 
285, that the prohibition need not be applied in the case of payments to 
State and local governments. The basis for the recognition of ex- 
ceptions to the general prohibition against advance payments was 
that the danger of financial loss from the failure to render services or 
furnish supplies paid for in advance was minimized where State or 
local governments are involved because of their established financial 
responsibility. Exceptions to the prohibition in the law have not been 
extended by this Office to any other group, including those rendering 
public utility services to the Government. The ruling laid down in 
27 Comp. Dec. 885 with respect to the advance payment of telephone 
service has been followed by other departments and agencies ap- 
parently without difficulty. The billing of the Government on differ- 
ent terms than those of other telephone subscribers has not to date 
presented any unsurmountable problems with telephone companies 
generally and no particular accounting advantage can be perceived to 
the proposed billing change. 

Since no exception to the prohibitions have been extended to the 
Post Office Department either in legislative enactments or appropria- 
tion acts and since no compelling reasons have been advanced as to any 
advantage to the Government, telephone bills of the Rock Hill Tele- 
phone Company should be paid after rendition of the service as 
heretofore. 


[ B-151022 J 


Transportation—Automobiles—Military Personnel—Foreign Made 
Automobile 


The cost of shipping a privately owned foreign’ automobile purchased after 
May 7, 1961, by commercial vessel when port officials refused to accept it on the 
basis of the power of attorney issued to his agent by an Air Force officer reas- 
signed to the United States prior to delivery of the automobile may not be reim- 
bursed to the officer, paragraph 5802, Air Force Manual 75-4A_ prohibiting 
shipment of foreign automobiles purchased overseas after May 7, 1961, via Gov- 
ernment facilities, or reimbursement for shipment by commercial facilities at 
personal expense, and paragraph 5804 requiring shipping officer arrangements for 
entitlement to shipment, pursuant to 46 U.S.C. 1241(c) at Government expense on 
commercial American vessels, and prohibiting acceptance at the loading port of a 
vehicle from an agent of a member who did not have physical possession of the 
vehicle before his departure to the United States; therefore, in the absence of an 
administrative determination that the best interests of the Government and the 
officer would be served by shipment at a later date by agents of the Government, 
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the port authorities properly refused to accept the officer’s car from his agent 
after his departure to the United States. 


To Edwin C, Brotemarkle, May 29, 1963: 


Reference is made to your letter of March 1, 1963, requesting review 
of the settlement dated February 4, 1963, which disallowed your claim 
for reimbursement for the cost of shipment of your automobile of 
foreign manufacture by commercial vessel from Yokohama, Japan, 
to San Francisco, California, incident to your service as an officer in 
the United States Air Force. 

By Special Order No. A-810, Headquarters, 6100th Support Wing 
(PACAF), United States Air Force, APO 323, dated August 28, 1961, 
Special Order No. A-756 of that command, dated August 16, 1961, 
relating to your reassignment from your overseas station to Travis 
Air Force Base, California, effective September 1, 1961, was amended 
as follows: 

“Shipment authorized for foreign manufactured Renault, 1960, Engine Number 

4774, only” is amended to read “Shipment authorized for foreign manufactured 
POC, Volvo, 1961, Engine Number and Serial Number 4P1800, only.” 
You state that the car in question was ordered initially on May 20, 
1960, and that the order was reconfirmed on August 17, 1961, but that 
the car was not delivered prior to your return to the United States 
under the orders of August 16, 1961, necessitating its receipt by a 
friend, Sergeant Paul E. Miller, through your power of attorney. 
Upon being advised by Sergeant Miller that the car was not accepted 
by port officials in Japan for shipment to the United States on the 
basis of your power of attorney, you instructed him to have it shipped 
by commercial means at your expense. Your claim covering the cost 
of that shipment was disallowed in the settlement of February 4, 1963 
(upon a consideration that the actual purchase of the car was not 
effected until after March 7, 1961), under regulations providing that 
vehicles of foreign manufacture purchased overseas on or after March 
7, 1961, may not be shipped via Government facilities and that re- 
imbursement for shipment of vehicles by commercial facilities at 
personal expense is not authorized. You question the authority of the 
port authorities to refuse shipment of your car on the basis of your 
power of attorney in the circumstances involved. 

The statutory authority for transoceanic shipment at Government 
expense of privately owned vehicles of members of the uniformed 
services was enlarged by the act of May 28, 1956, 70 Stat. 187, 
46 U.S.C. 1241(c), which amended section 901 of the Merchant Marine 
Act of 1936, as amended, by adding at the end thereof a new subsection 
reading as follows: 


(c) Notwithstanding any other provision of law, privately owned American 
shipping services may be utilized for the transportation of motor vehicles owned 
by Government personnel whenever transportation of such vehicles at Govern- 
ment expense is otherwise authorized by law. 
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This statute is not self-executing, but requires that implementing 
regulations be issued by the Secretaries of the services concerned. In 
this respect, paragraph 5802, Air Force Manual 75-4A, provides, gen- 
erally, that privately owned vehicles of foreign manufacture and 
vehicles of American manufacture sold through foreign car dealers 
may not be shipped via Government facilities when purchased by the 
sponsor or his dependents overseas on or after March 7, 1961. 

While the statute and regulations provide for transoceanic shipment 
at Government expense of privately owned vehicles on commercial 
American vessels, they contemplate that arrangements for such ship- 
ment will be made by the appropriate shipping officer. Paragraph 
5804-d, Air Force Manual 75-4A, provides “Reimbursement for ship- 
ment of a POV at personal expense is not authorized.” 

Paragraph 5804 of the regulation, in setting forth procedures for 
the shipment of privately owned vehicles, provides that such vehicles 
will normally be delivered to the loading port for shipment prior to 
the departure of the member and his dependents. As an exception it 
is provided in subparagraph a(2) (c), that vehicles turned over to an 
agent, on or before the departure of the member or his dependents, for 
delivery to the port will be accepted for shipment even though the 
agent does not actually deliver it until after the departure of the per- 
son on whose orders the vehicle is being shipped. However, physical 
possession of the vehicle by the owner prior to turning it over to the 
agent clearly is contemplated by that provision. Consequently, it 
could have no application in your case. The only other exception in 
the regulation to the requirement for delivery of the vehicle to the 
loading port prior to the sponsor’s departure is provision, when cir- 
cumstances not the fault of the owner prevent delivery of the vehicle, 
that “an exception may be authorized when the commander of the 
appropriate USAF Logistic Control Group (or Water Traffic Co- 
ordinating Office) or major oversea air commander determines that 
such action is in the best interests of the Air Force and the member.” 
Such provision extends no further than to authorize the shipment of 
the vehicle at a later date by agents of the Government on the basis 
of an express determination by the proper authority. In the absence 
of such a determination and authorization, the port authorities in 
Japan were without authority to accept your car for shipment to the 
United States when presented there by Sergeant Miller, and their ac- 
tion in the matter appears to have been proper and required in the 
circumstances. 

However that may be, there would appear to be no authority in any 


event under the cited regulation for the payment of your claim for 
reimbursement of expenses of shipping your car by commercial vessel 


at personal expense. Accordingly, the settlement of February 4, 1963, 
is sustained. 
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[ B-104553 J 


Taxes—State—Income Tax Withholding—Federal Employees 


Voluntary salary allotments for State and District of Columbia income taxes by 
employees who are not subject to mandatory tax withholding may be permitted 
by regulation issued by the Civil Service Commission provided that in accord- 
ance with section 5 of Public Law 87-304, 5 U.S.C. 3075, the salary withholding 
is based upon the written request or authorization of the employee, and while 
a fee or charge for the cost of withholding the tax may not be exacted from the 
State or District of Columbia, a charge against the employee may be, but is not 
required to be, made depending on the policy of the employing agency under Title 
V of the Independent Offices Appropriation Act, 1952, 5 U.S.C. 140, or whether 
a uniform fee is imposed by Presidential action. 


To the Chairman, United States Civil Service Commission, June 4, 
1963: 


On April 24, 1963, you requested our views concerning a proposal 
submitted to you by the Deputy Assistant Secretary of the Treasury 
that agencies be authorized to allow their employees to make volun- 
tary allotments from their salaries to pay State and District of Co- 
lumbia income taxes in situations in which payroll withholdings of 
those taxes is not now subject to mandatory withholding. Specifically, 
you requested our decision upon the following questions: 

(1) May the Commission, by regulation issued on authority of 5 U.S.C. 3075, 
8076 and E.O. 10982, permit agencies to provide for allotments by employees for 
the purpose of paying State and District of Columbia income taxes that are not 
subject to withholding under 5 U.S.C. 84b or section 11 “(k)” of the Act of 
March 31, 1956? 

(2) (a) If the answer to question (1) is in the affirmative, does 5 U.S.C. 140 
require that the allottee or allotter pay a fee to cover the estimated expense of 
the allotment? 

(b) If 5 U.S.C. 140 does not require payment of such a fee, does it author- 
ize such a fee being charged? 

(3) If the answer to question 2(a) or 2(b) is in the affirmative, may a uni- 
form fee be imposed by Presidential action as indicated by the final paragraph 
in your decision of January 7, 1963? 


You express the view that the legal issues involved are much the 
same as those considered in our decision to you of January 7, 1963, 
B-40342, B-132133, 42 Comp. Gen. 342, pertaining to voluntary allot- 
ments by Government employees for the purpose of paying union 
dues. In that decision we quoted section 5 and a part of section 6 of 


the act of September 26, 1961, 5 U.S.C. 3075 and 3076, respectively, and 
section 2(b) of Executive Order No. 10982 of December 25, 1961, and 
after a brief discussion thereof concluded that the Civil Service Com- 
mission was authorized to promulgate regulations permitting em- 
ployees to authorize allotments from their compensation (payroll 
deductions) for the purpose of paying union dues. 

The purpose of the proposal is to enable by means of voluntary allot- 
ments made by the employees the withholding of income taxes for 
states other than those in which they are employed. It is stated that 
such withholding would be desirable in the interest of good personnel 
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administration, helpful to employees in meeting their responsibilities 
and in simplifying their tax compliance problems, and would extend 
present Federal cooperation with the states in the administration of 
their tax laws. 

The procedure proposed by the Treasury Department is outlined on 
page 2 of the Deputy Assistant Secretary’s letter as follows: 


* * * The Civil Service Commission by regulation would authorize agencies 
to undertake such deductions and would provide that the Treasury would issue 
instructions to agencies as to how the program is to operate. The Treasury now 
issues such instructions under the withholding agreements with the States. 
The agency would notify employees that if the State of employment does not 
require withholding on compensation of non-residents, the tax of the State of 
residence would be withheld unless an employee files a form indicating that he 
does not desire such withholding. This would be similar to the procedure now 
followed under the Federal Employees’ Group Life Insurance Act which provides 
for automatic coverage unless the employee gives notice that he desires not to be 
insured. The department or agency will have information as to the residence 
of each employee under the forthcoming revision of Bureau of the Budget Cir- 
cular No. A-38 which instructs heads of executive departments and establish- 
ments to obtain from each employee his residence address and to send the copy 
of the employee’s Form W-2 to this address. 

We do not believe the proposal of the Treasury Department that 
the failure of the employee to give written notice to the contrary 
properly may be construed as an allotment within the meaning of 
section 5 of Public Law 87-304, above. While such procedure is being 
followed under the Federal Employees’ Group Life Insurance Act of 
1954, that act provides for automatic coverage unless the employee 
gives written notice that he does not desire to be insured and therefore 
the procedure follows the statute. See 5 U.S.C. 2094(a). Here, 
however, we have no such statutory direction but must rely upon the 
terms of Public Law 87-304, and we find nothing therein which re- 
quires an employee to take affirmative action to prevent withholdings 
from his compensation which are not required by law. On the con- 
trary the act merely permits him to make such allotments or assign- 
ments as the head of the department deems appropriate. Therefore, 
our opinion is that any withholding from the compensation of em- 
ployees pursuant to section 5 of Public Law 87-304, 75 Stat. 663, 
5 U.S.C. 3075, must be based upon their written requests or authoriza- 
tions in which the names of the assignees or allottees are shown. Upon 
the assumption that any regulations issued will so provide question 
1 is answered in the affirmative. 

Concerning charges or fees for any work, services, publications, 
permits, etc., furnished to any person (including groups, associations, 
organizations, partnerships, corporations or businesses), section 501 
of the act of August 31, 1951, 65 Stat. 290, 5 U.S.C. 140, provides in 
pertinent part as follows: 


* * * the head of each Federal agency is authorized by regulation (which, 
in the case of agencies in the executive branch, shall be as uniform as practicable 
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and subject to such policies as the President may prescribe) to prescribe therefor 
such fee, charge, or price, if any, as he shall determine, in case none exists, or 
redetermine, in case of an existing one, to be fair and equitable taking into 
consideration direct and indirect cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts, and any amount so 
determined or redetermined shall be collected and paid into the Treasury as 
miscellaneous receipts * * *. 


However, the act of July 17, 1952, 66 Stat. 765, 5 U.S.C. 84b-84e, 
which authorized the withholding of State income taxes under the 
conditions stated therein was amended by section 2 of Public Law 86- 
371, approved September 23,°1959, 73 Stat. 653, 5 U.S.C. 84c, to pro- 
vide in pertinent part: 


* * * no department or agency of the United States shall, after March 31, 
1959, accept compensation from any State or Territory for services rendered in 
withholding State or Territorial income taxes from the salaries of employees of 
such department or agency. 


The reason for, and the explanation of, this provision is found on 
page 2 of the report of the Senate Finance Committee as follows: 


The bill, as introduced, provides that section 2 of the act of July 17, 1952, 
66 Stat. 765 (5 U.S.C. 84c), is amended to provide that no department or agency 
of the United States shall accept compensation from any State or Territory 
for withholding State or Territorial income taxes after March 31, 1959. This 
has become necessary because the State of Massachusetts newly enacted with- 
holding tax law provides for compensation to employers who withhold from 
their employees. The United States does not pay compensation for withholding 
(either to the States or to private employers). Moreover, the United States 
now withholds for 20 States and Territories and does not receive compensation 
from any of them. Therefore, it does not seem equitable that Massachusetts 
should be alone in paying the United States for this tax withholding service. 
The Treasury feels strongly that no compensation should be accepted from 
Massachusetts. However, there is doubt as to the power of the executive de- 
partments or of any of their officers to decline to accept compensation due the 
United States. It is also believed that, if there is no specific provision, there 
is some possibility that an agreement by the Secretary of the Treasury to with- 
hold without compensation, when other employers receive compensation, may be 
viewed as an assumption of more burdensome requirements than other em- 
ployers. (The assumption of a more burdensome requirement is specifically 
prohibited by the statute.) For these reasons, it seems that the best method of 
refusing the compensation is to prohibit its acceptance by any agency or de- 
partment of the United States by statute. 


Our opinion is that since section 501, above, does not purport 
to require collection from a State or the District of Columbia, and 
having regard for the provisions of section 2 of Public Law $6-371, 
and its legislative history, above, a service charge should not be ex- 
acted from a State or the District of Columbia, for the withholding 
of income taxes in the absence of legislation specifically authorizing 
such a charge. Concerning payment of a fee by the employee-allotter, 
we are aware that withholding of sums for taxes and other benefits 
from employees is exercised in many authorized areas without a charge. 
We note also that section 501 of the act of August 31, 1951, a portion 
of which is quoted above, permits of a determination to make no charge 
for a service. Therefore, we believe a charge against the employees 
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may be, but is not required to be, made depending on the policy estab- 
lished or determination made under the act. Questions 2(a) and 2(b) 
are answered accordingly. If, however, such a fee were to be exacted 
from the employee, a uniform fee could be imposed by Presidential 
action. Question 3 is answered in the affirmative. 

This decision supersedes our reply of May 21, 1963, B-104553, to 
you, in this matter. 


[ B-151361 J 


Travel Expenses—Military Personnel—Local Travel—Vicinity of 
Duty Station 


A member of the uniformed services who is assigned to a permanent duty station 
(Westover Air Force Base) to perform investigations in a definite area encom- 
passing a part of a State (western half of Massachusetts) and all the cities 
therein and who, while traveling in the area and receiving a subsistence allow- 
ance, has to procure meals is not required to have all the travel in the entire area 
regarded as in the “immediate vicinity” of his duty station so as to be precluded 
under paragraph 6450 of the Joint Travel Regulations from obtaining reimburse- 
ment for meals; however, travel to a city (Springfield) which is 18 miles away 
from the Base and takes 38 minutes of actual travel time where a noon meal 
is procured is not travel away from the duty station under 87 U.S.C. 404 and 
paragraph 4205-4 of the Joint Travel Regulations and reimbursement for the 
meal is not authorized, but allowance for meals at other places outside the im- 
mediate vicinity of the Base is proper, less a prorated reduction from the mem- 
ber’s subsistence allowance for such meals. 


To Major S. K. Haugh, Department of the Air Force, June 5, 1963: 


By second indorsement dated April 22, 1963, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter, 
BDCRF-8, with enclosures, requesting a decision whether payment is 
authorized on the submitted voucher in favor of Special Agent 
Raymond A. Holland, First District, Office of Special Investigations 
(IG), United States Air Force, Westover Air Force Base, Massachu- 
setts. The claim is for reimbursement for noon meals procured while 
the member was performing duty outside the established boundaries of 
his permanent duty station for a period of 10 hours or less in the same 
day from January 2 to 30, 1963, and you state that the voucher is repre- 
sentative of the type of claims being submitted to you by other agents 
assigned to the First District, Office of Special Investigations. Your 
request has been assigned PDTATAC Control No. 63-9. 

By Special Order No. TB-1, Headquarters, 1005th Special Investi- 
gations Group (IG) (HQ COMD USAF), Washington, D.C., dated 
January 1, 1963, Special Agent Holland was assigned to the First 
District, Office of Special Investigations, with permanent duty station 
at Westover Air Force Base, Massachusetts, and was authorized to 
proceed during the period January 1 through March 31, 1963, to such 
places within his district as necessary for the purpose of conducting 
investigations. Inasmuch as it was considered that utilization of 
Government facilities would adversely affect the performance of his 
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duties, the member was authorized to receive the basic allowance for 
subsistence of an enlisted member when rations in kind are not avail- 
able. 

The First District, Office Special Investigations, consists of the 
States of Maine, Vermont, New Hampshire, Massachusetts, Rhode 
Island, and all of Connecticut with the exception of Fairfield County, 
and it is stated that within the district the agents operate within 
clearly defined boundaries which in the case of those agents stationed 
at Westover Air Base appears to be an area consisting of approximately 
the western half of Massachusetts. You state that doubt exists as to 
the propriety of Special Agent Holland’s claim for the reason that he 
is authorized to receive a basic allowance for subsistence and for the 
further reason that since his travel was performed during normal 
working hours within a clearly defined area, it appears that the trips 
should be considered as travel in the vicinity of his duty station for 
which travel allowances are not payable under provisions of the Joint 
Travel Regulations. 

Section 404 of Title 37, United States Code, provides in pertinent 
part that under regulations prescribed by the Secretaries, a member 
is entitled to allowances for ordered travel performed away from 
his designated post of duty regardless of the length of time he is 
away from that post. Paragraph 4205-4 of the Joint Travel Regu- 
lations, promulgated pursuant to that authority, authorizes reim- 
bursement for not in excess of two meals procured by an enlisted 
member at personal expense when away from his permanent station 
on round trips of ten hours or less within one calendar day. While 
an enlisted member is entitled to a basic allowance for subsistence 
under 37 U.S.C. 402, when rations in kind are not available, that sec- 
tion further provides that the member is not entitled to the allow- 
ance “while being subsisted at the expense of the United States.” 
Hence, section 402 has not been considered as precluding the payment 
‘of allowances for meals or subsistence otherwise authorized under 
specified conditions but has been viewed merely as requiring the with- 
holding of the basic allowance for subsistence provided therein when 
the member is paid such other authorized allowances. 

Concerning your suggestion that Special Agent Holland’s travel 
should be considered as having been performed in the vicinity of his 
permanent station, it is noted that the voucher shows that he made 
round trips from Westover Air Force Base by Government automo- 
bile to nine different cities or towns in his designated area of opera- 
tion during the month of January 1963. The closest city involved in 
such travel is Springfield, Massachusetts, which is shown in the Offi- 
cial Table of Distances as seven miles from Westover Air Force Base, 
while the other places visited by the member are at highway distances 
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from the base ranging from approximately eighteen miles to approxi- 
mately seventy miles. 

A member’s entitlement to travel allowances under the provisions 
of 87 U.S.C. 404 and paragraph 4205-4, Joint Travel Regulations, is 
dependent upon his being in a travel status away from his perma- 
nent station. A permanent duty station is defined in paragraph 1150- 
10a of the Joint Travel Regulations as the post of duty or official 
station to which a member is assigned or attached for duty other 
than temporary duty or temporary additional duty and when not 
stationed within the corporate limits of an incorporated city or town, 
as appears to be the case at hand, the official station is the reserva- 
tion, station, or established area, or, in the case of large reservations, 
the established subdivision thereof having definite boundaries within 
which the designated post of duty is located. Allowances to cover 
incurred expenses are authorized generally for travel away from the 
member’s designated post of duty; however, the payment of travel 
allowances under 37 U.S.C. 404, is prohibited by paragraph 6450 of 
the Joint Travel Regulations for expenses incurred incident to short 
trips within the immediate vicinity of the duty station. 

While we have recognized in our decisions that the area of travel 
in the immediate vicinity of a duty station for which reimbursement 
is not authorized under 37 U.S.C. 404, is not susceptible of rigid limi- 
tations, it has been our view that such area should ordinarily be 
limited to the metropolitan area of the city in which the station is 
located, or to a comparable area surrounding the post of duty if not 
located within a recognized metropolitan area. See 35 Comp. Gen. 
677 and 41 id. 588. Hence, although Special Agent Holland con- 
ducted his investigations within a clearly defined area, under the 
above concept of a duty station and its environs, such entire area of 
the member’s operations, which encompasses the western part of Mas- 
sachusetts and all of the separate cities and metropolitan areas con- 
tained therein, may not reasonably be considered as comprising the 
“immediate vicinity” of Westover Air Force Base as contemplated 
by the Joint Travel Regulations. Although Westover Air Force 
Base is listed as seven miles from Springfield it appears that it is 
situated in what is generally regarded as a combined metropolitan 
area of Springfield, Chicopee and Holyoke. Further, it is shown 
that when Special Agent Holland went to Springfield on January 22, 
the round trip travel was performed in an actual travel time of only 
38 minutes. Presumably, the travel could have been performed by 
local carriers. Accordingly, under such circumstances, the member 
is not viewed as being absent from his duty station in a travel status 
while at Springfield and payment of the allowance prescribed in 
paragraph 4205-4 for the noon meal procured there on January 22, 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 669 


1963, is not authorized. Since the other communities shown on the 
member’s voucher appear to be outside the Springfield, Chicopee, 
Holyoke metropolitan area and what may reasonably be considered 
as the immediate vicinity of Westover Air Force Base, payment of 
the allowance for the meals procured at such places may be made on 
the presented voucher, which is returned herewith, less a prorated 
reduction for the basic allowance for subsistence paid the member for 
the meals involved. 


[ B-150780 J 


Pay—Service Credits—Cadet, Midshipman, Etc.—Non-Academy 
Service 


Periods of midshipman service in the “non-Naval Academy” category performed 
by naval officers under the act of August 13, 1946, when they receive the active 
duty pay and allowances provided for midshipmen at the Naval Academy, are 
not required to be considered subject to the restrictions imposed upon midship- 
man service at the Naval Academy by 10 U.S.C. 6116 or the training service 
credit restrictions in 10 U.S.C. 6323, merely because they are receiving pay and 
allowances similar to midshipmen at the Naval Academy, therefore, such active 
duty “non-Naval Academy” service may be credited toward the 20-year active 
service requirement for retirement under 10 U.S.C. 6323; however, the periods 
which the members as midshipmen are in receipt of retainer pay must be con- 
sidered inactive duty and as such are not creditable for retirement purposes. 


To the Secretary of the Navy, June 7, 1963: 


Reference is made to letter of February 1, 1963, from the Assistant 
Secretary of the Navy (Financial Management), requesting a decision 
as to whether there would be any basis to question entitlement to re- 
tired pay under the provisions of section 6323, Title 10, U.S. Code, 
which authorizes the retirement of an officer of the Navy after com- 
pleting more than 20 years of active service, if the exclusion of mid- 
shipman service of the “non-Naval Academy” category from computa- 
tion would leave less than 20 years of active service. In that letter 
reference is made to the fact that service as a midshipman at the U.S. 
Naval Academy is not creditable as active service in the case of any 
officer of the Navy applying for retirement under section 6323, because 
section 6116 of Title 10 denies this credit for any purpose if such officer 
was appointed as a midshipman after March 4, 1913, and also to the 
fact that the restrictions imposed by section 6116 are not, by its literal 
terms, applicable to midshipman service of the “non-Naval Academy” 
category. The request for decision has been assigned Department 
of Defense Military Pay and Allowance Committee Submission No. 
SS-N-690. 

The following factual situation is cited as illustrative: 

An officer, now serving on active duty in the Navy, originally entered the naval 
service as an enlisted man, reservist. Under the authority of the act of April 13, 


1948 [August 13, 1946], Public Law 79-729, 60 Stat. 1058, he was appointed a 
midshipman in the U.S. Navy, and under contract so served on active duty for the 
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period August 25, 1948 through August 24, 1950. Throughout this period, he 
had no status other than midshipman, having been discharged as a reservist 
for the convenience of the Government in order to accept his appointment. On 
August 25, 1950, he accepted an appointment as Ensign and has served continu- 
ously as a regular officer ever since. This officer flew 15 combat missions over 
Korea as a midshipman. 

It is stated in the letter of the Assistant Secretary that the mid- 
shipman service is not creditable for the purpose of computing basic 
pay under section 205, Title 37, U.S. Code, and that section 971 of 
Title 10 imposes restrictions, not by literal terms applicable, to the 
effect that a period of service under an enlistment or period of obli- 
gated service while also serving as a midshipman at the U.S. Naval 
Academy or in the Naval Reserve, under an appointment accepted 
after June 25, 1956, may not be counted in computing, for any pur- 
pose, the length of service of an officer. 

It is further stated in the letter of the Assistant Secretary that the 
same service performed as a member in any enlisted or officer grade 
could be regarded unquestionably as part of the 20 years of active serv- 
ice, the completion of which is a requisite to retirement under section 
6323 of Title 10, but, because such service was performed as a mid- 
shipman, although not as a midshipman of the U.S. Naval Academy, 
and because of the trend of the statutory restrictions mentioned above 
and the possibility of other restrictions, it is not clear that it may 
be properly creditable. The letter of the Assistant Secretary then 
concludes with the following question: 

Accordingly, in the case of the future retirement of this officer under section 
6323, or in any similar case involving non-Naval Academy midshipman service to 
which section 971 is not applicable, would there be any basis to question entitle- 


ment to retired pay if the exclusion of midshipman time from computation would 
leave less than 20 years of active service? 


Section 6323 of Title 10, U.S. Code, provides pertinently as follows: 


(a) An officer of the Navy or the Marine Corps who applies for retirement 
after completing more than 20 years of active service, of which at least 10 years 
was service as a commissioned officer, may, in the discretion of the President, be 
retired on the first day of any month designated by the President. 

(b) For the purposes of this section— 

(1) an officer’s years of active service are computed by adéding all his active 
service in the armed forces * * *., 

Section 6 of the act of February 21, 1946, Ch. 34, 60 Stat. 27, 34 
U.S.C. 410b (1952 Ed.), from which this part of section 6323 was 
derived, provided that the 20 years of active service should include 
“active duty for training.” A note to section 6323 states that the 
words “including active duty for training” were omitted therefrom 
because the term “active duty” is defined in Title 10 as including train- 
ing duty. “Active service” and “Active duty” are defined in section 
101, Title 10, U.S. Code, as follows: 


(22) “Active duty” means full-time duty in the active military service of the 
United States. It includes duty on the active list, full-time training duty, 
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annual training duty, and attendance, while in the active military service, at a 
school designated as a service school by law or by the Secretary of the military 
department concerned. 


* * * * * * * 

(24) “Active service” means service on active duty. 

The act of August 13, 1946 (Public Law 729, 79th Congress), Ch. 
962, 60 Stat. 1057, 34 U.S.C. 1020 (1952 Ed.), provided for the estab- 
lishment of a program for the training of officer candidates for the 
naval service, which was to be administered by the Secretary of the 
Navy in accordance with the provisions of the act and with such regu- 
lations as the President might prescribe. Paragraph (a) of section 3 
of that act, 34 U.S.C. 1020b(a) (1952 Ed.), which contained the pro- 
visions relating to the surface component of the new officer candidate 
program, provided that members of the Naval Reserve Officers’ Train- 
ing Corps might be appointed midshipmen in the Naval Reserve, in- 
stead of apprentice seamen in the Naval Reserve as was done before the 
enactment of that act. Section 4 of the act, 34 U.S.C. 1020¢ (1952 
Ed.), provided that midshipmen so appointed, while continuing in 
such status, should, except while on active duty, receive retainer pay 
at the rate of $600 per year ($50 per month), for a period not exceeding 
four academic years. Section 6 of the act, 34 U.S.C. 1020e(a), pro- 
vided that midshipmen appointed under paragraph (a) of section 3 
might be commissioned as ensigns in the Regular Navy or as second 
lieutenants in the Regular Marine Corps, following the satisfactory 
completion of all the academic and naval science requirements of the 
established four-year Naval Reserve Officers’ Training Corps course. 
It appears from the legislative history of the act that it was con- 
templated that such midshipmen would be on active duty when sent to 
training during the summer and that they would receive active duty 
pay while so training. The regulations specified that regular Naval 
Reserve Officers’ Training Corps students while on active duty were 
entitled to the same rate of pay as prescribed for midshipmen at the 
Naval Academy. See 34 CFR (1947 Supp.) 12.702(a)(1), and 32 
CFR (1949 Ed.) 711.702(a) (1). 

It appears that the aviation component of the new officer candidate 
program provided for in the August 13, 1946 act was designed to re- 
place the College Training Program (V-5) and the Aviation Cadet 
Training Program, which were to be continued only until they could 
be entirely replaced by the new program. Under this new program, 
as provided in paragraph (b) of section 3 of the August 13, 1946 act, 
34 U.S.C. 1020b(b), a naval aviation officer candidate who had com- 
pleted less than two scholastic years’ work in an accredited college or 
university was to be enlisted as an apprentice seaman in the Naval 
Reserve, and, until the completion of two scholastic years of work was, 
except while on active duty, to receive as total compensation retainer 





672 DECISIONS OF THE COMPTROLLER GENERAL [42 


pay of $50 per month. Such persons, upon the completion of two 
scholastic years of work, were to be appointed midshipmen in the 
Regular Navy and ordered to duty for flight training, and other per- 
sons who had otherwise satisfactorily completed two scholastic years 
of work in an accredited college or university, or the equivalent there- 
of, were, upon enrollment to be appointed midshipmen in the Navy 
and ordered to duty for flight training. In section 4 it was provided 
that while in flight training or on other flight duty midshipmen ap- 
pointed under paragraph (b) of section 3 should be entitled to the 
pay and allowances provided by law for midshipmen under instruc- 
tion at the Naval Academy ($65 per month and $0.85 ration per day) 
and to the same percentage increases (50 percent) of their pay pro- 
vided by law for officers of the Navy assigned to duty involving flying. 
Provision was also made in section 4 for the issue at Government ex- 
pense, incident to such service, of necessary uniforms and equipment 
as directed by the Secretary of.the Navy. See generally, our decision 
of September 4, 1946, B-60149, copy herewith. 

As to those members who were appointed midshipmen in the Naval 
Reserve under the provisions of section 3, it is our view that those 
periods for which they were entitled to receive active duty pay prop- 
erly may be considered as periods of active service in the Armed 
Forces within the meaning of the provisions of 10 U.S.C. 6323, but 
that those periods while such members were in receipt of retainer pay 
were periods of inactive duty within the meaning of those statutory 
provisions, Compare 27 Comp. Gen. 596. We find no reason for ex- 
tending to the service performed by such midshipmen any restrictions 
such as those imposed by the provisions of 10 U.S.C. 6116 on service 
performed by midshipmen at the Naval Academy. Nor do we find 
any reason for concluding that, in the computation of active service 
in the Armed Forces for the purpose of retirement under the pro- 
visions of 10 U.S.C. 6328, such members should be denied credit for 
active duty performed in the circumstances mentioned merely because 
of the fact that they were to receive while on active duty the same pay 
and allowances as those provided by law for midshipmen under in- 
struction at the Naval Academy. The provisions of 10 U.S.C. 971 are, 
of course, for application when the circumstances are as there 
specified. 

In the specific case referred to in the letter of February 1, 1963, we 
find no reason why the officer mentioned should not count his service 
as a midshipman from August 25, 1948, through August 24, 1950, as 
creditable active service in the Armed Forces within the meaning of 
the provisions of 10 U.S.C. 6323. Your question is answered 
accordingly. 
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[ B-151540 J 


Officers and Employees—Training—Private Persons 


The acceptance of a limited number of private persons to attend, on a fee 
basis, the training courses conducted for Government employee patent examiners 
at the Patent Academy is permitted on the basis that such attendance is inci- 
dental to the necessary and authorized training of Government employees and 
provided that the attendance fees from the non-Government trainees are de- 
posited in the Treasury as miscellaneous receipts. 


To the Secretary of Commerce, June 7, 1963: 


On May 14, 1963, you requested our decision concerning the author- 
ity of the Patent Office Academy to provide training upon a fee basis 
to a limited number of private persons who would be permitted to 
attend certain courses conducted at the Academy. 

The Patent Office Academy was established for the purpose of 
training junior patent examiners employed by the Patent Office and 
the courses in question are designed to provide a comprehensive cov- 
erage in patent examination practices and procedures. You say that 
once the backlog of new examiners now awaiting training has been 
reduced, accommodations at the Academy will be available for the 
training of a limited number of private persons. We understand that 
the number of private persons attending a course will be limited to 
the number that can be accommodated in the facilities available and 
trained by the regular staff. In no event would the number of private 
persons amount to as much as 20 percent of the total number of 
participants in any such course of training. You say also that the 
foreseeable additional expense of training non-Government personnel, 
which would consist solely of the cost of certain “hand-out material” 
would be nominal. 

On the other hand, you say that the training of private persons 
will benefit the Patent Office in two major respects. First, the train- 
ing is expected to improve the quality of applications for patents 
that are filed with the Patent Office which in turn will facilitate the 
patent examination process and render it less costly. Second, the 
training of non-Government personnel is expected to reduce the de- 
mand of private industry for Patent Office employees resulting from 
the shortage of well-trained patent examiners outside of Government 
and to lessen the turnover of patent examiners. 

Finally, you say that an appropriate waiver of liability would be 
required of each non-Government trainee attending at the Academy 
in order to protect the Government against claims for damages or 
injury due to alleged tort on the part of the Government. 

The primary question is one involving the propriety of accepting 
a limited number of private persons at courses of training at the 
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Patent Academy which are designed and conducted to provide nec- 
essary and authorized training in patent examination to junior patent 
examiners employed by the Patent Office. Neither the Government 
Employees’ Training Act, 5 U.S.C. 2301, e¢ seqg., nor any other statu- 
tory authority of which we are aware authorizes the training of non- 
Government personnel and if the courses of training are designed 
and conducted exclusively or primarily for the training of private 
persons, a specific grant of statutory authority to conduct such train- 
ing courses would be required. However, such is not the case here. 
The attendance of private persons merely would be incidental to the 
necessary and authorized training of Government employees. 

Under the circumstances outlined in your letter, we will interpose 
no objection to your allowing a limited number of private persons 
to attend the Patent Academy, it being understood that the private 
trainees will be accepted only after adequate provision has been made 
for all Government trainees and that the attendance fees collected 
from all non-Government trainees will be deposited in the Treasury 
as miscellaneous receipts in accordance with 31 U.S.C. 484. 


[ B-149541 J 
Gratuities—Reenlistment Bonus—Election 


Army enlisted members who did not receive enlistment extension bonuses under 
section 207(c) of the Career Compensation Act of 1949, 37 U.S.C. 238(c), for 
1-year extensions in 1949, and who, subsequently upon reenlistment, elected an 
enlistment allowance under section 207(d), which gave members the right to 
receive benefits under the laws in effect prior to the Career Compensation Act, 
are not regarded as having been improperly paid an enlistment allowance rather 
than a reenlistment bonus, and when the reenlistment for which an enlistment 
allowance has been paid is not counted in determining the next reenlistment, the 
act of June 29, 1956, 37 U.S.C. 239 note, validating all payments of reenlistment 
bonuses theretofore made is for application. 


To the Secretary of Defense, June 10, 1963: 


Reference is made to letter of the Assistant Secretary of Defense, 
Comptroller, dated April 5, 1963, requesting a decision (Committee 
Action No. 316 of the Department of Defense Military Pay and Allow- 
ance Committee) on the following questions: 

1. Is the ruling contained in Comptroller General decision B-149541, dated 
6 September 1962, for application by the Departments of the Army and Air 
Force in connection with payment of reenlistment bonus in similar cases? 

2. If the answer to question 1 is in the negative, should adjustment action be 
taken in the case of Master Sergeant Kenneth D. Burke, RA 39 244 361? 

The facts in the case of Sergeant Burke (considered in B-149541, 
dated September 6, 1962) as reported to this Office are that he served 
on active duty in the Army of the United States from June 12, 1942, 
to October 30, 1945; that he reenlisted for 3 years October 31, 1945, 
extended to 5 years November 12, 1947, and again extended for 1 year 
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November 10, 1949, and that when he reenlisted for 3 years on Octo- 
ber 31, 1951, he received an enlistment allowance in the amount of $300 
based on his previous 6 years of service under his 3-year enlistment as 
extended. Incident to his 6-year reenlistment on August 24, 1954, 
Sergeant Burke was paid a reenlistment bonus of $1,467.66, and when 
he reenlisted for 3 years on August 24, 1960, he received a reenlistment 
bonus of $232.34, this being the amount which when added to the 
amounts previously paid equaled $2,000, the maximum cumulative 
amount of reenlistment bonus which may be paid to a member. But 
see 34 Comp. Gen. 715, 717, which does not require inclusion of the 
amount of an enlistment allowance in computing the maximum amount 
of reenlistment bonuses payable. 

On March 27, 1961, the Finance Center, U.S. Army, determined that 
an overpayment existed in Sergeant Burke’s account for the reason 
that when he extended his enlistment on November 10, 1949, he was 
entitled to an extension bonus of $20 under subsection 207(c) of the 
Career Compensation Act of 1949, approved October 12, 1949, Ch. 681, 
63 Stat. 812, 37 U.S.C. 238(c) ; that when he reenlisted on October 31, 
1951, he was entitled to only a $90 reenlistment bonus under subsection 
207(a) of the 1949 act, 87 U.S.C. 288(a), and that he had thus been 
overpaid reenlistment allowance in the amount of $190. Based on this 
conclusion that Sergeant Burke was only entitled to the reenlistment 
bonus provided in subsection 207 (a) in 1951 rather than to the reenlist- 
ment allowance received under the provisions of subsection 207 (d) (1), 
37 U.S.C. 238(d) (1), it was determined that instead of the bonus of 
$1,467.66 paid on his reenlistment on August 24, 1954, on the basis 
of a first reenlistment in accordance with the table in section 208 (a) 
of the 1949 act, as added by the act of July 16, 1954, Ch. 535, 68 Stat. 
488, 37 U.S.C. 239(a), he should have been paid only $978.44 as for a 
second reenlistment and that he had therefore received an additional 
overpayment of $489.22. It was further determined that Sergeant 
Burke was entitled to a final reenlistment bonus on 1 year, 9 months, 
and 18 days of his reenlistment on August 24, 1960, the period of time 
which when added to his previous service totaled 20 years in accordance 
with section 208(b) of the 1949 act, 37 U.S.C. 239(b), as for a third 
reenlistment or $204 instead of $282.34, a difference of $28.34. 

Thus under an interpretation of 31 Comp. Gen. 209, Sergeant Burke 
was charged with an indebtedness of $707.56, representing the differ- 
ence between that which he allegedly should have received and that 
which he was actually paid. Our decision of September 6, 1962, 
B-149541, held that, since Sergeant Burke had not received any 
reenlistment benefit prior to his reenlistment on October 31, 1951, he 
had the right at that time to elect, under the provisions of section 
207 (d) of the 1949 act, 37 U.S.C. 238 (d), to receive either an enlistment 
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allowance under the provisions of law in effect prior to October 1, 1949, 
or a reenlistment bonus under section 207, 37 U.S.C. 238, and that 
under the validating act of June 29, 1956, Ch. 461, 70 Stat. 373, 37 
U.S.C. 239 note, he was therefore entitled to retain the amount received 
at the time of his reenlistment on August 24, 1954. The discussion in 
the Committee Action No. 316 questioning the conclusion reached in 
the decision of September 6, 1962, is based on the assumption that Ser- 
geant Burke was entitled to and should have been paid an extension 
bonus of $20 under subsection 207(c) for the 1-year extension entered 
into on November 10, 1949, that the fact that the $20 payment was not 
timely made is immaterial and that he therefore was not entitled to 
the benefits of the savings provision contained in subsection 207(d) of 
the 1949 act. He would be forced to accept a $20 extension bonus for 
a 1-year extension and would be indebted for $707.56. 

In decision of December 14, 1951, 31 Comp. Gen. 209, 212, to answer to 
question 3, we held that, once an enlisted man elects to extend his re- 
enlistment and is paid a reenlistment bonus under subsection 207(c), 
he no longer may claim any right under subsection 207(d)(1). The 
decision merely stands for the general proposition that once a benefit 
under subsection 207(c) is accepted, the member involved no longer 
is in a position to insist that he is entitled to a benefit under prior laws 
which was saved under subsection 207 (d) (1). 

While Sergeant Burke was eligible to receive a $20 extension bonus 
incident to his 1-year extension of enlistment on November 10, 1949, a 
reasonable construction of the provisions of subsection 207(d) of the 
Career Compensation Act of 1949, which granted enlisted members 
the right to receive an enlistment allowance under the provisions of 
law in effect immediately prior to the date of enactment of the 1949 
act instead of a reenlistment bonus under subsection (a) of that 
section, would permit them to waive receipt of the $20 extension 
bonus in order to later receive a $300 enlistment allowance. While 
the language of subsection 207(d) is not entirely clear, it does not 
seem reasonable that the Congress intended to give a member a right 
to elect a $300 enlistment allowance in lieu of a $40, $90, $160, or 
$250 reenlistment bonus and at the same time require him to accept 
a $20 extension bonus instead of a $300 enlistment allowance upon a 
subsequent reenlistment. Hence, it is our view that Sergeant Burke 
was properly paid a $300 enlistment allowance upon his reenlistment 
in 1951. 

Section 1 of the act of June 29, 1956, Ch. 461, 70 Stat. 373, which 
was enacted to overcome our decision of March 30, 1955, 34 Comp. 
Gen. 483, provided : 


That all payments of reenlistment bonuses heretofore made under the provi- 
sions of section 208 of the Career Compensation Act of 1949, as added by 
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section 2 of the Act of July 16, 1954 (68 Stat. 488), are hereby validated to the 
extent that such bonuses were computed on the basis that reenlistments entered 
into by the member concerned subsequent to September 30, 1949, for which he 
did not receive a reenlistment bonus under section 207 of the Career Compensa- 
tion Act of 1949, were not counted in determining the reenlistment involved. 
Any member who has made repayment to the United States of any amount so 
paid to him as a reenlistment bonus is entitled to have refunded the amount 


repaid. 


That act validated all payments of reenlistment bonuses thereto- 
fore made under section 208 of the Career Compensation Act, 37 
U.S.C. 239, to the extent ‘that reenlistments for which the member 
did not receive a reenlistment bonus were not counted in determining 
the reenlistment involved. Since Sergeant Burke did not receive a 
$20 extension bonus incident to his 1949 enlistment extension, and 
since his 1951 reenlistment for which he received an enlistment 
allowance was not counted in determining the amount of the reenlist- 
ment bonus paid to him for his 1954 reenlistment, his case clearly 
falls within both the language and the intent of the provisions of the 
act of July 29, 1956. 

Accordingly, our decision B-149541 of September 6, 1962, is con- 
sidered to have been correct and question 1 is answered in the affirm- 
ative. In view of the answer to that question, no answer to question 
2 is required. 


[ B-150253 J 


Leaves of Absence—Annual—Rate of Compensation Payable— 
Details to Different Shifts 


A Government Printing Office employee who is detailed from a regular night shift 
to a day shift for a 90-day period for reasons of health or personal hardship and 
who is granted leave during the detail is considered to have been excused from 
the day shift and the rate of compensation to be paid for the leave is the rate 
for the day shift and, similarly, an employee who is detailed for more than 30 
days to a training or clerical position with a view to qualifying for permanent 
transfer to the position and who is granted leave during the detail should be 
paid at the rate applicable to the shift, day or night, from which excused. 


Leaves of Absence—Annual—Rate of Compensation Payable— 
Details to Different Shifts 


In the determination of the rate of compensation payable for leave to Govern- 
ment Printing Office employees who are on details of short duration from a night 
shift to a day shift, or vice versa, to fill emergency work needs, the rule that 
the rate payable is the rate of the shift from which the employee is excused is 
not realistic and need not be applied generally without regard to the particular 
facts of the detail, for example, when the employee is granted leave at the 
beginning of a contemplated detail before actually reporting for duty the em- 
ployee is not detailed during the leave period and payment for the leave should 
be made at the rate applicable to the regular shift. 


Leaves of Absence—Annual—Rate of Compensation Payable— 
Details to Different Shifts 


Government Printing Office employees who are on details of short duration from 
a night shift to a day shift, or vice versa, and who are granted leave beginning 
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prior to the expiration of the period of detail and extending to the end of the 
detail, are regarded as having the detail terminated by the leave and reverting 
to the regular shift rate for the period of leave. 


Leaves of Absence—Annual—Rate of Compensation Payable— 
Details to Different Shifts 


Government Printing Office employees who while on details of short duration 
to a work shift for which a different rate of compensation is payable are granted 
leave are regarded as being excused from duty on the detail shift and entitled 
to compensation for the leave at the rate applicable to such shift. 


Leaves of Absence—Lump-Sum Payments—Rate at Which Pay- 
able—Details to Different Shifts 


In computing the lump-sum leave payment due a Government Printing Office 
employee who is separated from the service during a detail to other than his 
regular shift, if the detail is for a predetermined period, the lump-sum payment 
for leave should be paid at the rate applicable to the shift to which detailed 
during the remainder of the detail period and for the portion of the leave period 
extending beyond the detail the employee should be paid at the rate applicable 
to the regular shift. 


Leaves of Absence—Lump-Sum Payments—Rate at Which Pay- 
able—Details to Different Shifts 


Government Printing Office employees who are on a day-to-day detail from their 
regular night or day shift when they are separated from the service are not to 
be regarded as on such a fixed detail that the detail shift rate of tompensation 
has to be considered in the computation of the lump-sum leave payment due the 
employee. 


To the Public Printer, United States Government Printing Office, 
June 10, 1963: 

On April 22, 1963, you requested our decision concerning the proper 
rates of pay for annual and sick leave granted employees who are 
detailed from a night shift to a day shift or vice versa. We raised 
the question in our decision of February 20, 1963, B-150253, 42 Comp. 
Gen. 429, to you, but postponed a ruling thereon pending a more 
detailed presentation. 

You say that due to many emergency factors, such as demands of 
Congress for printing requiring a trained crew to be available at all 
times and the necessity of training employees for operational pur- 
poses in all shifts, it has been your practice to temporarily detail 
regular day shift employees to night shift and vice versa in accordance 
with work requirements. Also, your staff has furnished us copies of 
certain administrative instructions indicating other reasons for detail- 
ing employees from their regular shifts, such as for reasons of health 
or personal hardship. 

We held in 24 Comp. Gen. 39, at page 44, that night differential 
payable as part of basic compensation to wage-board employees sub- 
ject to section 23 of the act of March 28, 1934, as amended, 5 U.S.C. 
673c, was for inclusion in compensation payable for authorized leave 
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of absence from a regular tour of duty at night; but that an employee 
rotating on day and night shifts who is granted leave while not on 
the night shift and not receiving the night differential is not entitled 
to the night differential while on leave. Amplifying that decision, 
it was held in 26 Comp. Gen. 212 that an employee regularly working 
on rotating day and night shifts should be paid at the day rate for 
the portion of an authorized period of leave during which he would 
have been assigned to the day shift and at the night rate for the portion 
during which he would have been assigned to the night shift. 

Section 47 of the act of January 12, 1895, 28 Stat. 607, 44 U.S.C. 42, 
provides that the Public Printer shall cause work to be done on the 
public printing at night as well as through the day, when the exigen- 
cies of the public service require it. Section 1 of the act of June 7, 
1924 (Kiess Act), 43 Stat. 658, 44 U.S.C. 40, contains authority for 
a pay differential for night work, which differential is part of base 
pay (23 Comp. Gen. 962). 

Your regulations (order dated July 19, 1945), established a pay 
differential of 15 percent for employees whose tour of duty exceeds 
four hours between 6 p.m. and 6 a.m., with overtime and compensable 
leave computed on the night rate. Also, the regulations provide 
that employees detailed or transferred from the night to the day 
shift shall be compensated at the basic day rate; and that employees 
detailed or transferred to the night shift shall be compensated at the 
night rate. Our attention has not been directed to any regulation 
of yours specifying the rate of compensation to be paid for leave 
granted during periods of detail. However, you express the view 
that when a regular day shift employee temporarily detailed to the 
night shift goes on leave, either annual or sick, he is, in effect, not 
detailed, and, therefore, payment for the leave is to be made on the 
basis of his regular (day) shift rate. We assume that you take a 
similar view in the case of an employee detailed from a night shift 
to a day shift; that is, that the night rate should be paid for leave 
granted during the detail. 

The general purpose of the leave statutes is to grant a right to 
be absent from duty without loss of pay during authorized periods 
of absence; and it has been held that an employee granted leave 
while temporarily assigned to a higher paying position was entitled 
during the authorized leave to be paid at the higher rate of compensa- 
tion applicable to such position, that being the position from which 
he was excused from duty, but that as to an employee who was actu- 
ally reassigned or returned to his prior employment before the begin- 
ning of the leave granted, even though no duty was performed under 
such reassignment or return, the rate payable during the leave was 





680 DECISIONS OF THE COMPTROLLER GENERAL [42 


the rate applicable to the position to which he was returned prior to 
the effective date of the granted leave. 19 Comp. Gen. 1015. The 
reasoning of that decision requires a holding, ‘also, that when an 
employee is subject to assignment or detail to different tours of duty 
carrying different rates of compensation, the rate payable for an 
excused absence with pay is the rate applicable to the tour of duty 
(or shift) from which the employee is excused. Such rule was 
applied in our holdings in 24 Comp. Gen. 39, at page 44, and 26 id. 212, 
cited above, concerning the inclusion of night differential in compen- 
sation for periods of leave with pay. 

Our view is that, for purpose of applying the principles discussed 
above, the matter of what tour of duty the employee is excused from 
is a question of fact to be determined from the circumstances of the 
particular case. For example, in the case of an employee detailed from 
a regular night shift to a day shift for a 90-day period for reasons of 
health or personal hardship, as authorized by paragraph 3 of Govern- 
ment Printing Office Personnel Bulletin No. 56, dated November 28, 
1947, it is clear to us that the granting of leave during the period of 
detail would constitute, in fact, an excusing from duty on the day shift 
and that the rate of compensation to be paid for the leave would be 
the rate applicable to that shift. Similarly, in those cases involving 
the detail of employees to training and clerical positions—with a view 
to qualifying them for permanent transfer—for periods in excess of 
30 days, with the approval of the Director of Personnel, as contem- 
plated by paragraph 2 of Personnel Bulletin No. 34, dated June 10, 
1944, the rate payable for authorized leave granted during the detail 
should be the rate applicable to the shift, day or night, from which 
the employee is excused. The fallacy of applying a theory of auto- 
matic reversion to the regular shift when the detailed employee is 
granted leave is particularly demonstrated in those cases in which a 
fractional day’s leave is granted during a detail. In one case in con- 
nection with which your Comptroller furnished us a time and attend- 
ance card covering the period January 6 through May 16, 1963, the 
employee was on detail from his regular night shift to a day shift com- 
mencing on March 4 and continuing through the period covered by the 
card. During that time he was granted 2 periods of annual leave of 
1 hour each and 2 periods of 4 hours each. It seems to us to be entirely 
unrealistic to say that the employee was in fact excused from his reg- 
ular night shift (and, therefore, entitled to be paid for the leave at 
the night rate applicable to his regular shift) during the fractional 
days of leave when he actually worked on the day shift during the re- 
mainder of the work hours on the days involved. 

As distinguished from the foregoing examples which involve leave 
within the periods of detail of more or less substantial duration, other 
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cases involve a contemplated detail of comparatively short duration, 
such as those for one week as set forth in your letter, apparently to 
fulfill an emergency actual-work need. When, in the latter type case, 
the employee requests and is granted leave at the beginning of the von- 
templated detail period before actually reporting for duty on the de- 
tail, we believe the conclusion is warranted that, in fact, the employee 
is not detailed during the leave period and that payment for the leave 
should be made at the rate applicable to his regular shift. Similarly, 
when an employee serving on such a detail requests and is granted 
leave beginning prior to expiration of the contemplated period of de- 
tail and extending to the end thereof, the conclusion is warranted that 
the detail is, in fact, terminated by the taking of leave and he reverts to 
his regular shift rate for the period of leave. If leave is granted 
within the period of a detail, that is, after the employee actually has 
been working on the detail and he reports back for work on the detail 
immediately after the period of leave, it would seem reasonable to con- 
clude that, in fact, he was excused from duty on the detail shift, and 
that compensation for the leave should be computed at the rate ap- 
plicable to such shift. 

You also ask about the rate to be paid for unused annual leave when 
a day shift employee temporarily detailed to night shift is separated 
from service. 

The general rule is that the lump-sum payment for leave is to be 
computed on the basis of the employee’s rights at the time of separa- 
tion under all applicable laws and regulations existing at the time 
which would have affected his compensation had he remained in the 
service for the period covered by the leave. 26 Comp. Gen. 102, 105; 
38 id. 161, 163. The last-cited decision involved employees tempo- 
rarily assigned during certain seasons of the year to duties including 
standby time in connection with which premium percentage compen- 
sation was payable under section 401(1) of the Federal Employees 
Pay Act of 1945, as added by the act of September 1, 1954, 68 Stat. 
1111, 5 U.S.C. 926. We held that the lump-sum payment for leave on 
account of an employee’s separation prior to expiration of a predeter- 
mined seasonal period, or any extension thereof which had been ef- 
fected because of changed conditions prior to the date of separation, 
should include the premium compensation to the extent, and only to the 
extent, that the individual would have received it had he remained 
in service; but that the amount of the lump-sum payment would not 
be affected by an extension or diminution of the initial period deter- 
mined to be necessary after the date of separation, even though the 
change be effected prior to expiration of the period covered by the 
lump-sum payment. 
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In the present matter, if the employee is serving on a detail of pre- 
determined duration when he is separated—no action having been 
taken to terminate the detail prior thereto—the lump-sum payment 
for leave should reflect the rate of compensation applicable to the shift 
to which detailed for the remainder of such detail period falling within 
the period covered by the payment, and the portion of the payment for 
the remaining time, if any, should be computed at the rate applicabie 
to the regular shift. Ifthe employee is serving on a detail of indefinite 
duration when separated—no action having been taken to terminate 
the detail prior thereto—the probable duration of the detail in relation 
to the period to be covered by the lump-sum payment should be deter- 
mined upon the basis of the best information at hand and the payment 
computed accordingly. As to those cases in which the employee may 
have been serving on detail on a day-to-day, as needed basis when 
separated, we believe that the probability of a continuation of the 
detail during any part of the period to be covered by the payment for 
leave is to be regarded as not of such a fixed and certain nature as to 
require that the matter of detail be taken into account in computing 
the payment. 


[ B-150346 J 


Funds—Federal Grants, Etc., to Other Than States—Availabil- 
ity—Witness Fees 


The use of Federal grant funds allocated to a school for research in mental 
diseases to pay expert psychiatric witnesses to testify in a court on behalf of a 
defendant in a criminal case is no more proper than using the grant funds to 
pay the defendant’s attorney and, therefore, even though the authority vested 
in the Surgeon General in section 301 of the Public Health Service Act, 42 U.S.C. 
241, is broad, the use of grant funds for payment of witness fees is not proper, 
but inasmuch as the payments were made in good faith and administrative 
action has been taken to insure that Federal grant funds will not be used for 
such purposes in the future, no further action will be taken. 


To the Secretary of Health, Education, and Welfare, June 10, 1963: 


Reference is made to our letter of November 29, 1962, and enclosure, 
to you, requesting a report concerning Federal grant funds allocated 
by the National Institutes of Health to the Washington School of 
Psychiatry together with your views on the propriety of using such 
grant funds to pay expert witnesses testifying for a defendant in a 
criminal case, and your reply thereto, dated March 28, 1963. En- 
closed with your letter was a report in the matter prepared by the 
Public Health Service and a copy of a memorandum from your General 
Counsel to the Surgeon General, Public Health Service. 

Our request for your views in this matter resulted from information 
we received indicating that in the trial of the case of United States v. 
Willie Lee Stewart (held in the United States District Court for the 
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District of Columbia) Federal grant funds were used by the 
Washington School of Psychiatry to pay expert witnesses (one psy- 
chologist and six psychiatrists) for examining the defendant in the 
above-cited case and also for testifying in court on his behalf. The 
information we received further disclosed that the defendant, on 
motion of his counsel, was examined at Saint Elizabeths Hospital by 
staff of the Hospital and found without mental defect or mental 
disease. The report prepared by the Public Health Service discloses 
that in April 1961, a grant, Research Project No. M—5009, was awarded 
by the National Institute of Mental Health to the Washington School 
of Psychiatry. The report discloses that psychiatrists serving as expert 
witnesses in cases involving indigent defendants in criminal cases 
have received compensation totaling $1,970 from the funds awarded 
under this grant. 

It is stated in the report that the particular purpose of this grant or 
project was to conduct research on the problem of the defense of 
insanity within the District of Columbia and its significance for the 
general problem of criminal law and psychiatry. It is further stated 
that this study was designed to uncover and weigh variables involved 
in the key decisions leading to the determination of criminal responsi- 
bility when an insanity defense is interposed in a criminal trial and 
thus shed light upon operative legal psychiatric concepts of insanity. 
The report discloses that among the variables to be studied in the pro- 
ject were the following: 

. Legal doctrine 

. Understanding and application of legal doctrine 

. Appraisal of local psychiatric and penal facilities 

4. Conceptions of the treatability of the offender 

. Adequacy of diagnostic procedures and expert testimony 

. Diagnostic sensitivity of lawyers 

. Impact of defendant’s characteristics on decision-makers 

. Socio-economic and educational backgrounds of decision-makers 


9. Psychiatric and legal schools of thought and/or professional backgrounds 
. Punitive vs. corrective orientation of decision-makers 


It is stated in the report that the methods of data collection involve 
(1) the use of personal interviews, (2) content analysis of judicial 
instructions to the jury, (3) ratings by a psychiatric panel assessing 
the diagnostic sensitivity of lawyers, (4) examination and analysis of 
abstracted court cases, and more importantly, (5) the use of trial 
cases within the context of which all the variables referred to earlier 
would be examined in vivo, so to speak. We are advised that it was 
in the course of these test cases that the grant funds were utilized to 
pay psychiatric witnesses, since this was felt to be an essential por- 
tion of the research project. The report discloses that the research 
project in question was approved by the Surgeon General under the 
broad authority vested in him by section 301 of the Public Health 
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Service Act, approved July 1, 1944, Ch. 373, 58 Stat. 691, as amended, 
42 U.S.C. 241. 

The Public Health Service report states in conclusion that inasmuch 
as the use of expert witnesses constitutes an essential element in the 


successful conduct of this project, and since the investigator, in his 
application, clearly indicated his intention to use grant funds for 
this purpose, it is their view that the expenditure of grant funds for 
the provision of psychiatric witnesses on behalf of defendants in 
criminal cases within the context of the project involved was appro- 


priate and that no question of propriety is involved. 

Your General Counsel in his memorandum to the Surgeon General 
states that the Public Health Service report presents a persuasive case 
for the propriety of the expenditures in question, in terms of the re- 
search objective and the availability of funds. However, the General 
Counsel further states that he is seriously troubled by the impropriety 
of conducting research in the courtroom without the knowledge and 
approval of the court, when the research involves participation in the 
processes of a trial. In the memorandum the General Counsel advised 
the Surgeon General as follows: 


The Secretary has asked me to request you to take steps to assure that in 
the future no such practice is supported by the Public Health Service in the 
conduct df this or other projects. 


Section 301 of the Public Health Service Act, as amended, provides, 
in part, as follows: 


The Surgeon General shall conduct in the Service and encourage, cooperate 
with, and render assistance to other appropriate public authorities, scientific 
institutions, and scientists in the conduct of, and promote the coordination of, 
research, investigations, experiments, demonstrations, and studies relating to 
the causes, diagnosis, treatment, control, and prevention of physical and mental 
diseases and impairments of man * * *. In carrying out the foregoing the 
Surgeon General is authorized to— 

” * * 7 oo * 


Make grants-in-aid to universities, hospitals, laboratories, and other public or 
private institutions, and to individuals for such research projects as are rec- 


ommended by * * * or, with respect to mental health, recommended by the 
National Advisory Mental Health Council * * *. 


While the authority vested in the Surgeon General bythe above- 
quoted provision of law is very broad, we have serious doubts that 
the Congress contemplated or intended, in connection with research 


relating to mental diseases, that Federal grant funds be used to pay 
expert witnesses (psychiatrists or psychologists) to testify on behalf 
of defendants, indigent or otherwise, in a criminal trial. In this 


connection we might point out here that as far as Federal District 


Courts are concerned provision is specifically made in Rule 17(b), 
Federal Rules of Criminal Procedure, page 3419, Title 18, United 


States Code, for attendance of witnesses in the case of indigent 
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defendants. See also Rule 28 of the same Rules, page 3425, Title 18, 
United States Code. 

Further, there would appear to be little difference in using Fed- 
eral grant funds, such as are involved here, to pay the fees of expert 


psychiatric witnesses in a case where the defense of insanity is in- 
volved and using such funds to pay the defendant’s attorney in the 
same case. We doubt that anyone would seriously contend that it 
would be proper in such circumstances to use Federal grant funds to 


pay the defendant’s attorney. While it may be proper in connection 


with research into the problem of the defense of insanity to use 
Federal grant funds in connection with the cost of psychiatric exam- 
ination of defendants in criminal cases whose sanity appears question- 
able, it does not follow that such funds are also available to pay the 


persons conducting such examinations for testifying in court, on 
behalf of such defendants. 

In light of the foregoing as well as for the reason set forth in 
your General Counsel’s memorandum it is our view that funds granted 
pursuant to the authority contained in section 301 of the Public Health 


Service Act, as amended, may not be used to pay expert psychiatric 
witnesses to testify on behalf of a defendant in a criminal case. 
However, inasmuch as the expenditures involved in the instant case 


apparently were made in good faith and since pursuant to your direc- 


tion steps are to be taken by the Public Health Service to insure that 
in the future Federal grant funds will not be used for such purpose, 


we will take no further action in the matter. 


[ B-150884 J 


Courts—Judgments, Decrees, Ete.—Acceptance as Precedent by 
General Accounting Office 


While the holding in Kratz v. United States, Ct. Cl. No. 347-59, and Willis v. 
United States, Ct. Cl. No. 255-60, decided March 7, 1962, that the provisions of 
section 507(a) (7) of the Officer Personnel Act of 1947 authorizing retirement of 
officers on a recommended list for promotion, who prior to promotion are found 
incapacitated for service by reason of physical disability contracted in line of 


duty, in the grade for which recommended, are not restricted to Regular officers 


but are for application also to officers other than Regular officers, thus entitling 
officers whose names were on a recommended list for temporary promotion under 
section 515(c) of the 1947 act to the higher grade and pay on the retired list does 
not reflect the intent of the Congress regarding section 507 of the act, in view of 
the fact that it is unlikely that the court will change its position, the holding will 
be followed as a precedent in settling claims and passing upon the legality of 
administrative payments made in other similar cases. 


Pay—Retired—Disability—Name on Promotion List 


An Army officer whose name was on a recommended list for temporary promo- 
tion to the grade of captain, Army of the United States, considered by an Army 
Selection Board convened on May 8, 1951, pursuant to section 515(c) of the 
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Officer Personnel Act of 1947, but was deleted from the list when the names of 
the officers with which he was listed were announced in December 1951 because 
of his previous retirement for disability on September 30, 1951, is presumed to 
have had his name on the promotion list on the date that he was found incapac- 
itated for service by reason of physical disability contracted in line of duty and 
is, therefore, entitled to have his retired pay computed on the grade of captain 
based on section 507(a) (7) of the 1947 act under the decisions of March 7, 1962, 
in the Kratz and Willis cases, Ct. Cl. Nos. 347-59 and 255-60. 


To Colonel Webster Mills, Department of the Army, June 10, 1963: 


Reference is made to your letter of December 12, 1962, submitting for 
advance decision, as to propriety of payment, a voucher stated in favor 
of First Lieutenant Joe B. Kuykendall, service No. O-2019753, re- 
tired, representing the difference between the retired pay of a first 
lieutenant and that of captain for the period October 1, 1951, through 
November 30, 1962. Your request was forwarded here by first in- 
dorsement of February 20, 1963, under D.O. Number A-691, allo- 
cated by the Department of Defense Military Pay and Allowance 
Committee. 

It is stated that Lieutenant Kuykendall was retired September 30, 
1951, by reason of physical disability under authority of sections 402 
and 409 of the Career Compensation Act of 1949, Ch. 681, 63 Stat. 816 
and 823, 37 U.S.C. 272 and 279, respectively. He has been paid retired 
pay in the grade of first heutenant since date of retirement. His 
claim is for retired pay computed on the grade of captain based on the 
decision rendered March 7, 1962, by the Court of Claims in the case of 
Golden P. Kratz v. United States, Ct. Cl. No. 347-59, decided March 7, 
1962, contending that the facts in his case are similar to those in the 
Kratz case. 

In the Aratz case the plaintiff’s name had been placed on a recom- 
mended list for promotion to temporary grade of colonel in the Army 
of the United States under authority of section 515(c), Officer Per- 
sonnel Act of 1947, Ch. 512, 61 Stat. 907, 10 U.S.C. 506d (1952 Ed.). 
See Department of the Army General Orders No. 82, August 28, 1952, 
seniority No. 841, page 7, issued in accordance with paragraph 2a, 
section II, Department of the Army Circular No. 22, March 28, 1951, 
establishing zones of consideration for promotion to temporary grade 
of colonel of Regular and other than Regular officers. The court in 
Kratz and also in the similar case of Robert E. Willis v. United States, 
Ct. Cl. No. 255-60, decided the same day, March 7, 1962, held that the 
provisions of section 507 (a) (7) of the 1947 act, 61 Stat. 893, 10 U.S.C. 
559a(7) (1952 Ed.), were not restricted to Regular officers, but were 
for application to officers other than Regular officers and, hence, that 
Kratz and Willis, whose temporary promotion status was established 
under authority of section 515(c) of the 1947 law, were entitled to 
higher grade and pay on the retired list. 
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Section 507(a) (7), which has been repealed by section 53, act of 
August 10, 1956, Ch. 1041, 70A Stat. 641, 677, provided in pertinent 
part as follows: 

Officers on a recommended list for promotion to any grade under the provisions 
of this title, who, at any time prior to promotion, are found incapacitated for 


service by reason of physical disability contracted in line of duty shall, when 
retired, be retired in the grade for which they were recommended * * *. 


We have serious doubts that the decision of March 7, 1962, in the 
Kratz and Willis cases truly reflects the intent of the Congress since, 
as pointed out by Judge Whitaker in his dissenting opinion, section 
507 (a) (7) “applies only to officers of the Regular Army.” However, 
the defendant’s (Government’s) motions for rehearings in the Kratz 
and Willis cases were denied by the court and both decisions have 
become final. It, therefore, seems most unlikely that the court would 
not adhere to the position it has taken with respect to the provisions 
of section 507(a) (7) in any other similar case brought before it. In 
such circumstances, this Office will follow the court’s holding in the 
Kratz and Willis cases as a precedent in settling claims and passing 
upon the legality of administrative payments made in other similar 
cases. 

On April 4, 1963, we requested certain additional information from 
The Adjutant General of the Army concerning “the promotion list” 
status of Lieutenant Kuykendall. In his reply dated April 29, 1963, 
The Adjutant General advises that “Essentially no difference exists 
between the two cases [Kratz and Kuykendall] with respect to the 
nature of or authority for the promotion procedures involved.” In 
_that connection, it is stated that the promotion program under which 
Kratz and Kuykendall were considered was promulgated in Depart- 
ment of the Army Circular No. 22, March 28, 1951, pursuant to the 
authority contained in section 515(c) of the 1947 law. 

The Adjutant General reports that Lieutenant Kuykendall was con- 
sidered for temporary promotion to the grade of captain, AUS, by 
the Army Selection Board for captain which convened May 8, 1951. 
The Board furnished The Adjutant General a list of such officers as 
it recommended for temporary promotion to the grade of captain, 
arranged in order of their date of rank seniority. The enclosures re- 
ceived with The Adjutant General’s reply of April 29, 1963, disclose 
that Lieutenant Kuykendall’s name appeared at sequence No. 1217 on 
a report of 1,224 officers recommended for temporary promotion to 
the grade of captain and that promotion of the group of officers with 
which he was listed was announced in paragraph 11, Department of 
the Army Special Orders No. 251, December 18, 1951. The Adjutant 
General adds that Lieutenant Kuykendall’s “name had been deleted 
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from the recommended list by reason of his retirement prior to date 
of promotion.” 

The information above summarized establishes that Lieutenant 
Kuykendall’s name had been placed on a recommended list (or roster) 
for temporary promotion to the grade of captain by the Army Selec- 
tion Board convened May 8, 1951, and which adjourned on July 27, 
1951, in accordance with the provisions of section 515(c) of the 1947 
law; and from the statement made by The Adjutant General that 
Lieutenant Kuykendall’s name was deleted from the recommended 
list by reason of his retirement prior to date of promotion, it is as- 
sumed that isis name was on the recommended list for promotion on 
the date he was found incapacitated for service by reason of physical 
disability contracted in line of duty. If that assumption is correct, 
the rule of the Kratz and Willis cases will govern and Lieutenant 
Kuykendall is entitled to the higher grade of captain on the retired 
list as provided in section 507 (a) (7) of the 1947 act. 

The voucher that was submitted with your letter covers the period 
October 1, 1951, to November 80, 1962, inclusive. Such voucher, which 
was received in this Office on February 20, 1963, consisting of FC 
USA Forms 20-41 and 20-43, is not signed by the claimant, Joe B. 
Kuykendall, but was signed by A. M. Musgrave, as authorized certify- 
ing officer. In that connection it appears appropriate to call attention 
to the provisions of the barring act of October 9, 1940, Ch. 788, 54 Stat. 
1061, 31 U.S.C. 71a, which, in pertinent part provides that any claim 
or demand (with exception not material here) against the United 
States cognizable by the General Accounting Office under sections 71 
and 236 of Title 31, U.S. Code, “shall be forever barred unless such 
claim, bearing the signature and address of the claimant or of an au- 
thorized agent or attorney, shall be received in said office [General 
Accounting Office] within ten full years after the date such claim first 
accrued.” ‘There is no record in the General Accounting Office of the 
receipt of a claim from Lieutenant Kuykendall for increased retired 
pay. As to the proper procedure, see 4 GAO 2025.10 (General Ac- 
counting Office Policy and Procedures Manual for Guidance of Fed- 
eral Agencies) relating to statutory limitations on claims and provid- 
ing in pertinent part as follows: 

Claimants should submit their claims directly to the Claims Division of the 
General Accounting Office if the statutory period of limitation will soon expire. 
(However, see 4 GAO 2020.30). In order to protect the interests of claimants, 
claims received by agencies as to which the right of payment accrued eight years 
or more prior to the date of receipt and which cannot promptly be approved and 
paid in the full amount claimed will immediately be referred to the Claims Divi- 
sion of the General Accounting Office. These claims will be recorded in the 
General Accounting Office, after which they will be returned to the agencies for 


payment, denial, or referral back to the General Accounting Office for 
adjudication. 
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See, also, 4 GAO 2020.20, which provides: 

A claim filed by an agent or attorney must be supported by a duly executed 
power of attorney or other documentary evidence of the agent’s or attorney’s 
right to act for the claimant. 

As above stated, the voucher (claim) received here with your letter 
has not been signed by Lieutenant Kuykendall, but has been certified 
by A. M. Musgrave as authorized certifying officer on behalf of the 
claimant. In the circumstances of this particular case the provisions 
of the barring act of 1940 will be applied only with respect to the period 
preceding February 20, 1953. This action, however, should not be 
construed as establishing a precedent and in all future cases involving 
the barring act of 1940 the provisions of 4 GAO 2020.20 and 2025.10 
should be observed. 

The voucher, which is returned herewith, may be paid if (1) the 
assumption concerning date found incapacitated is correct and (2) the 
voucher is restricted to the period February 20, 1953, to November 30, 
1962, inclusive. Citation to this decision should be entered on the 
voucher. 


[ B-151111 J 


Military Personnel—Status—Awaiting Orders Status Pending Re- 
tirement 


A Coast Guard enlisted member who, after detachment from an overseas station 
in an awaiting orders status pending disability retirement, elected to remain in 
the vicinity of the overseas station and was charged leave to the extent available 
during the period prior to placement on the temporary disability retired list 
is regarded as coming under 37 U.S.C. 502(a), which authorizes pay and allow- 
ances to members directed to be absent from duty during action on disability 
retirement for periods longer than the days of authorized leave, so that the 
member is entitled to the housing and cost-of-living allowances and special 
sea and foreign duty pay which he would receive at that location even though 
not in a duty status. 


To F. E. Lambert, United States Coast Guard, June 13, 1963: 


Reference is made to your letter of March 20, 1963, FP-5, L-20, 
requesting decision as to whether payment of housing and cost-of- 
living allowances, and special pay for sea and foreign duty is author- 
ized to Robert G. Langdon, DC1, USCG, for the period December 18, 
1962, through February 15, 1963. 

By travel order No, 62363/172001035, dated October 15, 1962, the 
member was ordered to proceed from U.S. Coast Guard Base, 
Ketchikan, Alaska, to U.S. Coast Guard Base, Seattle, Washington, for 
temporary additional duty for appearance before a Physical Evalua- 
tion Board, upon completion of which he was to return to Ketchikan, 
Alaska. He reported at Seattle on October 18, 1962, and departed for 
his station on December 15, 1962. By Order No. 69005/13200123X, 
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issued on December 13, 1962, by the Commander, Thirteenth 
Coast Guard District, effective upon receipt, the member was 
advised that in accordance with recommendation contained in letter 
of the President, Physical Evaluation Board, dated December 4, 1962, 
he was “detached from all duties previously assigned,” and directed 
(1) to remain at his residence in the vicinity of his station; (2) pro- 
ceed to his home of record; or (3) the place from which accepted for 
enlistment, whichever he might elect, to await further orders in con- 
nection with disability retirement or separation proceedings. Such 
travel as necessary was authorized at public expense. The order fur- 
ther advised the member to notify his commanding officer of any 
change of address while awaiting final action in his case. The orders 
were issued pursuant to Article 17-C-40, Coast Guard Personnel 
Manual. The member was informed that while he was in this “await- 
ing orders” status he would be entitled to allowances for subsistence 
and quarters as authorized in the Coast Guard Comptroller Manual 
and the Coast Guard Personnel Manual, pertinent extracts of which 
were enclosed for his information. The record shows that Langdon 
received the orders on December 17, 1962, at Ketchikan. He was paid 
housing and cost-of-living allowances and special pay for sea and 
foreign duty through December 17, 1962, after which date such pay- 
ments were terminated. In a letter dated January 23, 1963, Langdon 
states that he remained in the vicinity of his overseas station because 
he believed that station allowances were authorized ; that he was noti- 
fied otherwise by the message on January 15, 1963, and since it then 
was monetarily impossible for him to move to a less expensive area he 
believes the allowances should be paid. By orders dated February 4, 
1963, the member was placed on the temporary disability retired list 
effective February 15, 1963. 

Under the provisions of 37 U.S.C. 405, the Secretaries concerned 
may authorize the payment of a per diem, considering all elements of 
the cost of living to members of the uniformed services and their de- 
pendents, including a cost of quarters, subsistence, and other necessary 
incidental expenses, to such a member “who is on duty” outside the 
United States or in Hawaii or Alaska, whether or not he is in a travel 
status. Section 305 of Title 37, United States Code, provides for 
sea and foreign duty pay for enlisted members of the uniformed serv- 
ices while “on sea duty or on duty in any place outside the United 
States, or in Alaska or Hawaii.” In conformity with those statutory 
provisions, paragraph 4301 of the Joint Travel Regulations provides 
that housing and cost-of-living allowances are authorized for the 
purpose of defraying the average excess costs experienced by the mem- 
bers “on permanent duty” at places outside the United States, 
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Paragraph 2B01045, Coast Guard Comptroller Manual, defines special 
pay for sea and foreign duty as a special pay authorized for enlisted 
members while they are “on sea duty or foreign duty.” Thus, a duty 
status is contemplated and required for payment of the housing and 
cost-of-living allowances and special pay for sea and foreign duty. 

Article 17-C-40, Coast Guard Personnel Manual, provides that after 
the Physical Evaluation Board has arrived at its recommended find- 
ings a recommendation shall also be made as to the assignment of the 
evaluee pending final action on the case, and that the Board may recom- 
mend continued treatment, limited or full duty pending disposition 
of the case, “awaiting orders,” or sick leave. Also, it provides that if 
an awaiting orders status is recommended the evaluee shall be advised 
that any period in that status will be used against his leave account. 
Article 17-C-41(e) provides that when an awaiting orders status is 
recommended, the evaluee shall be ordered to remain at his residence 
in the vicinity of his station, or to return to his home of record or the 
place from which accepted for enlistment, whichever he elects, to await 
further orders in connection with disability retirement or separation 
proceedings. It further provides that each evaluee should be advised 
that while in an awaiting orders status his movements are unrestricted 
and that he may travel wherever he chooses, provided he reports any 
change of address. The member was detached from duty at the Coast 
Guard Base, Ketchikan, Alaska, placed in an awaiting orders status 
in accordance with controlling regulations, and given the opportunity 
to elect whether he would remain in the vicinity of his station or 
travel to certain other points. He elected to remain in the vicinity 
of his overseas station. 

In the indicated circumstances it appears that the member was au- 
thorized to be absent from duty to await orders pending disability 
retirement proceedings within the contemplation of 37 U.S.C. 502(a) 
which, in pertinent part provides that a member directed to be absent 
from duty to await orders pending action on disability retirement 
proceedings for a period longer than the number of days of authorized 
leave is entitled to the pay and allowances to which he would be en- 
titled if not so absent. Since the member, under his orders, could elect 
to remain at his overseas station, and presumably was charged with 
leave to the extent available, it is concluded that he is entitled to the 
housing and cost-of-living allowances and special sea and foreign 
duty pay which he would receive at that location if not absent from 
duty, for the period December 18, 1962, through February 15, 1963. 
Compare 32 Comp. Gen. 348. The papers which accompanied your 
letter are returned herewith, payment being authorized. 












692 DECISIONS OF THE COMPTROLLER GENERAL [42 
[ B-151145 J 


Contracts—Labor Stipulations—Nondiscrimination—Clause 
Variations ° 


A nondiscrimination clause in an advertised offer for leasing of gas and oil de- 
posits on submerged lands under the Outer Continental Shelf Lands Act, 43 
U.S.C. 1331, et seqg., which clause is much less stringent than the nondiscrimina- 
tion clause contracting agencies are required to include in Government contracts 
under Executive Order No. 10925, results in a bid which varies materially from 
the statutory regulations applicable to oil and gas leases issued in advance of the 
solicitation, as well as the lease agreement and, therefore, not only does the 
refusal by the successful bidder to execute the lease with a different nondis- 
crimination clause not furrfish any legal basis for the contracting agency to 
withhold the bid deposit, but the contracting agency does not have authority to 
enter into contracts without the more stringent nondiscrimination clause, so that 
a bid that does not obligate the bidder to comply with Executive Order No. 10925 
must be rejected unless the bidder agrees to the inclusion of the clause. 


To the Secretary of the Interior, June 17, 1963: 

By letter dated April 24, 1963, with enclosures, the Deputy Ad- 
ministrative Assistant Secretary furnished a report on the protest of 
Mr. G. Scott Hammonds against your Department’s decision of 
March 20, 1963 (A-29733), which affirmed a decision of the Director, 
Bureau of Land Management, holding Mr. Hammonds to his high bid 
for the lease of certain lands under the Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, et seq. 

Mr. Hammonds as successful bidder refused to execute the lease 
form since there was attached thereto an equal employment stipula- 
tion which he protested varied in terms and conditions from those con- 
tained in the regulations governing leases under the act. As a result 
of Mr. Hammonds’ refusal to execute the lease, your Department has 
withheld his bid deposit of $48,356.51 as a forfeiture pursuant to the 
provisions of section 201.23, Title 483, CFR. Thus there is presented 
for our consideration whether, under all the circumstances and the 
applicable law Mr. Hammonds’ bid deposit is required to be forfeited 
on account of his failure to execute the lease containing the equal em- 
ployment stipulations prescribed by Executive Order No. 10925. 

A notice of sale of oil and gas leases dated January 5, 1962, was 
published in Part I of 27 Federal Register 348. This notice read in 
part as follows: 


Pursuant to section 8 of the Outer Continental Shelf Lands Act (67 Stat. 462; 
43 U.S.C. sec. 1331 et seq.) and the regulations issued thereunder (43 CFR Part 
201), sealed bids addressed to the Manager, Bureau of Land Management Office, 
T-9003 Federal Office Building, 701 Loyola Avenue, New Orleans 12, Louisiana, 
will be received on or before March 13, 1962, at 9:00 a.m., e.s.t., for the lease of 
oil and gas in certain areas of the Outer Continental Shelf, adjacent to the State 
of Louisiana. 


Section 8(a) of the Outer Continental Shelf Lands Act, 43 U.S.C. 
1337 (a), provides in part that: 


* * * the Secretary is authorized to grant to the highest responsible qualified 
bidder by competitive bidding under regulations promulgated in advance, oil 
and gas leases on submerged lands of the outer Continental Shelf * * *. 
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The regulations referred to in section 8(a), and codified in 43 CFR 
201.20, et seq., provide that the notice of lease offer may contain special 
conditions which will become part of the lease to be issued, and that 
oil and gas leases will be issued on Form 4-1255. Section 2(k) of 
this form, as contained in pages 2666-2668 of Part 5, 19 Federal 
Register, provides for nondiscrimination in employment in language 
much less elaborate than that presently prescribed by Executive Order 
No. 10925. 

The Executive order dated March 6, 1961, requires that every Gov- 
ernment contract include provisions requiring the contractor (1) not 
to discriminate in employment and to take affirmative action to insure 
against discrimination in carrying out the contract, including posting 
nondiscrimination notices and sending them to labor unions and other 
employee organizations; (2) in advertising for employees to state 
there will be no discrimination in employment; (3) to comply with all 
provisions of the Executive order and orders of the President’s Com- 
mittee on Equal Employment Opportunity established thereunder; 
and (4) to permit access to records by the contracting agency and the 
Committee for purposes of ascertaining compliance with regulations 
and orders. It further requires the inclusion in the contract of a pro- 
vision that failure to comply may result in complete or partial cancel- 
lation of the contract and debarment from future Government con- 
tracts. In addition, the contractor is required to agree that the same 
provisions will be included in all subcontracts and purchase orders and 
to file compliance reports including information on employee organi- 
zation practices with respect to discrimination. Finally, under the 
Executive order, bidders may be required to state whether they have 
participated in prior contracts subject to the order and to furnish com- 
pliance reports with bids or proposals for themselves and their pro- 
posed subcontractors. 

Thus, the provisions of the Executive order with respect to examina- 
tion of records, contract termination, debarment, and reporting differ 
substantially from the provision in section 2(k) of Form 4-1255. 

That Executive Order No. 10925 has the force and effect of statute 
cannot be seriously argued. See United States v. J. D. Streett & Co., 
151 F. Supp. 469; United States v. Angcog, 190 F. Supp. 696; 40 
Comp. Gen. 592. Such fact, together with the publication of the order 
in the Federal Register, was sufficient to give notice of the order’s 
contents to “any person subject or affected thereby.” 44 U.S.C. 307; 
Toledo, P.& W. R.R., v. Stover, et al., 60 F. Supp. 587; Federal Crop 
Insurance Corp. v. Merrill, 882 U.S. 880; Kempe v. United States, 151 
F. 2d 680; Flanagan v. United States, 145 F. 2d 740; 38 Op. Atty. 
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Gen. 359. However, it is significant to note that the Supreme Court 
in arriving at its decision in the Merrill case held that : 

* * * not only do the Wheat Regulations limit the liability of the Government 
as if they had been enacted by Congress directly, but they were in fact incor- 
porated by reference in the application, as specifically required by the 
Regulations. 

Here, the provisions of Executive Order No. 10925 were not incor- 
porated by reference in the notice of sale dated January 5, 1962, nor in 
the regulations codified in 43 CFR 201.20, et seq. 

It is well settled that administrative regulations issued in imple- 
mentation of statute, as here, are binding not only upon persons sub- 
ject thereto or affected thereby but also upon the head of the agency 
promulgating the regulations. Service v. Dulles, 354 U.S. 364; Sheri- 
dan Wyoming Coal Co. v. Krug, 172 F. 2d 282. 

Regulations issued pursuant to Executive Order No. 10925 are codi- 
fied in41 CFR60. Section 60-1.3(a) provides that: 

Each contracting agency shall include in each of its contracts * * * the non- 
discrimination provisions of section 301 of the Order * * *. 

Under 44 U.S.C. 307, publication of an order in the Federal Regis- 
ter is notice thereof to “any person subject or affected thereby.” 
However, since the above mandatory requirement is directed to 
Government contracting agencies, we do not believe that bidders o7 
offerors are on notice that if they are successful in their bidding or nege- 
tiations, their resulting contracts will contain the prescribed nondis- 
crimination provisions, unless the invitation or request for proposals 
includes, or incorporates by reference, such provisions. Like any 
other contract provision, the nondiscrimination provisions must be 
agreed to by the bidder or offeror either in his bid or offer or by 
knowingly executing a contract containing such provisions. Such 
mandatory provisions are required to be included in “contracts” by 
each “contracting agency.” It is hardly to be conceived that the order 
is automatically binding upon a bidder under an invitation which does 
not contain its provisions or a reference thereto. See 20 Comp. Gen. 
890 ; 40 id. 565 ; 63 Col. L. Rev. 243, 255-257. 

It is not disputed that Mr. Hammonds submitted a bid pursuant 
to a statutory regulation issued “in advance” of the solicitation; that 
the regulation provided that the lease would be issued on form 4-1255 ; 
and that form 4-1255 contains in section 2(k) a nondiscrimination 
provision. Also, there is no doubt that leasing of gas and oil depos- 
its under 43 U.S.C. 1337(a) must be awarded pursuant to competitive 
bidding procedures. That being so, the contract awarded after such 
competitive bidding must be the identical contract offered to all 
bidders responding to the advertisement. Diamond v. City of Man- 
kato, 93 N.W. 911; 61 L.R.A. 448; 40 Comp. Gen. 447. 
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The advertisement offering to lease gas and oil submerged lands 
advised interested bidders that leases would be executed, pursuant to 
regulations issued in advance on a form which would obligate the 
leasee not “to discriminate against any employee, or applicant for 
employment, because of race, creed, color or national origin, and to 
require an identical provision to be included in all sub-contracts 
relating to operations under this lease.” This was the kind of non- 
discrimination provision which bidders under the instant solicitation 
agreed to when they submitted their bids and upon which they 
agreed to become bound if their bids were accepted as tendered. 
We do not agree that substantially different nondiscrimination pro- 
visions properly may be imposed upon Mr. Hammonds who had 
responded to an invitation containing much less stringent provisions. 
In that connection, it is reasonably clear that Executive Order No. 
10925 contemplates that all invitations must affirmatively advise bid- 
ders of the fact that the prescribed provisions will be made a part of 
any resulting contract (see section 60-1.5(b)(1) of the regulations 
issued under the Executive order). In order that there may be a 
meeting of the minds—which is essential to the formation of a con- 
tract—the acceptance of the offer must be in terms substantially as 
made. In other words, there must be no material variance between 
the acceptance and the offer. Cf. 40 Comp. Gen. 644 wherein we held, 
quoting the syllabus: 


Under a Capehart Housing construction invitation which provided that all 
of the material conditions of the contract were established by the terms of the 
bid documents, including a Buy American Act provision precluding the use 
of foreign copper, the issuance of a letter of acceptability to a bidder brought 
into existence a binding contract obligating the contractor to execute a formal 
contract with the Buy American Act provision as established in the invitation, 
notwithstanding that a formal contract document which was subsequently pre- 
sented to the contratcor contained a different Buy American Act provision 
which, in effect, permitted the use of foreign copper and prohibited other 
foreign items which were permitted originally under the invitation. 


We therefore are of the opinion that Mr. Hammonds’ refusal to 
execute a lease differing not only from the applicable statutory regu- 
lations but also from his bid furnishes no legal basis to support the 
withholding or forfeiture of his bid deposit. Since contracting 
agencies have no authority to enter into contracts which do not contain 
the prescribed nondiscrimination provision, a bid submitted in re- 
sponse to an invitation which did not obligate the bidder to comply 
with the provisions of the Executive order must be rejected unless the 
bidder, if otherwise entitled to award, agrees to inclusion of the pre- 


scribed provisions. 
In concluding that the amount of Mr. Hammonds’ bid bond should 


be refunded, we have not overlooked the case of School District 2 
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Fractional v. United States, 229 F. 2d 681, cited in the letter of the 
Deputy Administrative Assistant Secretary, or the decision of our 
Office reported at 36 Comp. Gen. 323, which was cited in your Depart- 
ment’s decision of March 20, 1963. 

While the rationale of the School District case would appear to lend 


support to the position of your Department, we do not feel that it is 
dispositive of the instant matter. In that case, the executed agree- 
ment was specifically subject to the provisions of the applicable surplus 
property regulation “as amended from time to time.” Hence, the 


agreement by its terms had to be read in the light of then existing 
regulation which was binding on both parties. Also, the regulation 
there involved was an administrative regulation which has been super- 
seded by a less stringent regulation, whereas, in the instant matter, the 
statute itself (43 U.S.C. 1337(a)) required that oil and gas leases be 
granted by competitive bidding “under regulations issued in advance.” 
Thus, by statute competitive gas and oil leases were subject solely to 
statutory regulations issued in advance.. We therefore are of the 
opinion that the regulations here involved are clearly distinguishable 
from the regulation considered by the court in the School District case. 

In 86 Comp. Gen. 323, cited in your Department’s decision of 
March 20, 1963, we held that Executive Order No. 10582, implementing 
the Buy American Act, 41 U.S.C. 10a, was notice to all bidders since it 
was duly published in the Federal Register. However, in that case, 
the invitation included a Buy American Act provision whereunder the 
contractor agreed to deliver only manufactured supplies as have been 


manufactured in the United States substantially all from supplies 
mined, produced or manufactured in the United States. The Execu- 
tive order clarified the term “substantially” by providing a formula to 


insure uniform determination under the act. Since bidders were in 
any event bound by the provisions of the act, the Executive order as 
published in the Federal Register constituted notice of an administra- 
tive interpretation of the statute which had to be applied in determin- 
ing the legality of an award subject to the same statute. The situation 
is not analogous in the instant case because Executive Order No. 10925 
in itself stipulates conditions for inclusion in contracts, whereas, in 
the cited case, Executive Order No. 10582 merely explained the appli- 
cation of a requirement that had already been included in the invita- 
tion. In the cited case, the requirement in question could well have 
been administratively construed without the benefit of an Executive 
order, the purpose of Executive Order No. 10582 being for the purpose 
of obtaining a uniform application of the statutory requirement in- 
volved. Thus, Executive Order No. 10582 was more in the nature of 
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a determination interpretive of a statutory provision rather than an 
imposition of requirements as in the case of Executive Order No. 10925. 
Neither do we feel that the regulations codified at 43 CFR 201.20, 


et seq., or the lease form 4-1255, were modified by implication or oper- 


ation of law upon publication of the Executive order in the Federal 


Register so as to affect the rights of bidders responding to the subject 
offer to lease oil and gas lands under “regulations promulgated in 
advance” of solicitation as prescribed by 43 U.S.C. 1337 (a). 

The amount of the bid bond should be refunded to Mr. Hammonds. 


[ B-151438 J 


Compensation—Wage Board Employees—Downgrading—Saved 
Compensation 


Wage board employees who, after a downgrading action and a transfer of their 
work from the Public Health Service to the Bureau of Indian Affairs, received 
saved salary benefits due to an erroneous interpretation of the administrative 
regulations concerning salary retention may not be regarded as in a de facto 
status during the period they received the overpayments in the absence of a saved 
salary statute of general application to wage board employees similar to section 
507 of the Classification Act of 1949, 5 U.S.C. 1107, applicable to classified em- 
ployees, and, therefore, waiver of recovery of the overpayments may not be 
authorized. 


To the Secretary of the Interior, June 17, 1963: 


On May 1, 1963, the Assistant Secretary of the Interior requested 
our opinion whether 28 Comp. Gen. 514 could be applied to the facts 


and circumstances hereinafter related so as to make it unnecessary to 
collect the amounts overpaid to certain wage board employees at the 


Mt. Edgecumbe School, Mt. Edgecumbe, Alaska, which overpayments 
resulted from an administrative error in the interpretation of admin- 


istrative regulations concerning salary saving. 
The part of the letter of May 1, 1963, setting out the facts and cir- 
cumstances involved reads as follows: 


1, On April 2, 1962, when it was contemplated that the feeding activities at 
the Mt. Edgecumbe School would be transferred from the Public Health Service 
to the Bureau of Indian Affairs, the Office at Juneau, Alaska, requested informa- 
tion as to whether the rates of pay of the employees who were to be transferred 
thereunder could be saved. The administrative office, by letter of April 12, 1962, 
furnished advice that the Bureau of Indian Affairs Manual had established a 
policy of saving the base hourly rate of pay of an incumbent employee unless his 
existing rate exceeded the determined prevailing rate to an extent which would 
adversely affect the wage structure for other crafts on the project or otherwise 
create labor difficulties ; and that in view of the fact that the function was being 
transferred to the Bureau, including the employees involved, it was believed to be 
equitable that rates of pay be saved and that such saved rates were authorized by 
the Bureau policy. 

2. Consequently, on May 27, 1962, when the transfer of the activities was ef- 
fected, several wage board employees were transferred at their same rate of pay 
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and in the same positions as they then held with the Public Health Service. 
However, as the culinary department was being reorganized, these employees 
were given RIF notices on May 28, 1962. On July 1, 1962, through RIF proce- 
dures, eight of these employees’ positions were changed to lower grades (different 
job classifications having a lower rate of pay) but retained the base hourly rates 
which had been saved to them upon transfer from the Public Health Service. 

8. By Juneau Office letter of December 6, 1962, it was brought to the atten- 
tion of the administrative office that the employees who were placed in lower 
paying job classifications due to RIF notices were being paid at saved rates. 
By teletype of January 11, 1963, and letter of January 29, 1963, the Juneau 
Office was advised that no authority existed for the saving of the employees’ 
rates under such circumstances and that there was a possibility that collection 
of the overpayments might have to be made. By letter of February 14, 1963, 
the Juneau Office submitted data regarding the overpayments and stated that 
personnel actions were taken, effective January 6, 1963, adjusting the rates of 
the employees to conform with scheduled rates of pay for the positions occupied. 
At the same time, that office advised that the administrative error was not due 
to carelessness but to a misinterpretation of policy, in that the policy was not 
interpreted as applying only to employees who remained in the same jobs oc- 
cupied at time of transfer from Public Health Service. 

The cases considered in 28 Comp. Gen. 514, were prior to the 
enactment of the Classification Act of 1949, 5 U.S.C. 1071, e¢ seq., 
and factually were analogous to those later covered by section 502(a) 
of that act, 5 U.S.C. 1171(a), pertaining to position classification. 
The administrative determinations concerning the qualifications of 
the employees, considered in 28 Comp. Gen. 514, necessarily were the 
basis for payment of compensation until changed by controlling ac- 
tion of the Civil Service Commission. 

The cases referred to in your letter must be differentiated in that 
they pertain solely to the question of whether rates of compensation 
may lawfully be saved to wage board employees when they are re- 
duced to lower grade wage board positions. 

We are aware of no statute of general application to wage board 
employees similar to section 507 of the Classification Act of 1949, 
5 U.S.C. 1107, as amended by section 605 of the Classification Act 
Amendments of 1962, Public Law 87-793, approved October 11, 1962, 
76 Stat. 848, which provides salary retention to classification act em- 
ployees reduced in grade. It is true that several bills have been in- 
troduced to provide compensation retention to wage board employees 
reduced to lower grade positions—see H.R. 3293, 87th Congress; 
H.R. 6300, H.R. 6313 and H.R. 821, 86th Congress, and earlier ver- 
sions—but none have been enacted into law. 

We are not empowered under existing law to waive recovery of over- 
payments, and since the Congress has failed to provide wage retention 
benefits to wage board employees, we cannot authorize the waiver of 
recovery in these cases. 

As pointed out above, the cases here are not analogous in law to 
those considered in 28 Comp. Gen. 514 and, therefore, do not fall 


within the principle applied in that decision. 
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[ B-151544 J 


Apprepriations—Obligation—Travel Expenses 


The practice of the State Department in charging an expired appropriation 
for overseas travel costs, after the travel had been performed in the succeeding 
fiscal year and the original travel orders which designated the succeeding ap- 
propriation for obligation had been canceled, on the basis of section 10 of the 
act of August 1, 1956, 5 U.S.C. 1700, which authorized the charging of travel and 
transportation costs to the appropriation current at the time travel begins, is not 
proper in the absence of anything in the act or its legislative history that indi- 
cates that after a fiscal year appropriation has expired it retroactively may be 
obligated to cover travel costs incurred in a subsequent fiscal year, and, therefore, 
while no adjustment action will be taken in connection with previous travel costs 
which were improperly charged, in the future travel costs may not be charged to 
expired appropriations. 


To the Secretary of State, June 17, 1963: 


In our audit of the annual reports submitted to the Congress by 
the Department of State pursuant to section 1311 of the Supplemental 
Appropriation Act, 1955, approved August 26, 1954, Ch. 935, 68 Stat. 
830, as amended by section 210(a) of the General Government Matters 
Appropriation Act, 1960, approved July 8, 1959, Public Law 86-79, 73 
Stat. 167, 31 U.S.C. 200, we noted that in numerous instances appro- 
priations limited for obligation purposes to one fiscal year were being 
obligated and charged for expenses of travel and transportation of 
effects incident to transfers, four to nine months subsequent to the ex- 
piration of the periods of availability and after the reports required 
by section 1311 had been submitted to the Congress. In each instance 
we noted a travel authorization had been issued showing the appro- 
priation symbol of the succeeding fiscal year as the appropriation to 
be charged for the authorized travel and each contained a notation 
thereon to the effect that no expenses were to be incurred there- 
under prior to the first day of the succeeding fiscal year. How- 
ever, these authorizations were canceled after the travel had been 
completed and were replaced by authorizations which designated the 
appropriation symbol of the preceding year as the appropriation to be 
charged for the travel. Standard Forms No. 1097, Voucher and 
Schedule to Effect Corrections of Errors, were processed to effect the 
transfer of charges between the appropriations involved. Certain 
preparatory travel costs had been incurred in the preceding fiscal 
years and this circumstance was cited as the basis for retroactively 
charging all travel costs to the preceding year appropriation. The 
actual travel, however, was performed in the succeeding fiscal year as 
originally contemplated. 

By letter of April 8, 1963, we brought the matter to the attention 
of Mr. Anthony Novak, Director, Office of Finance, and requested his 
views concerning the propriety of the appropriation charges discussed 








700 DECISIONS OF THE COMPTROLLER GENERAL [42 


above in view of the restrictions imposed by section 1311 of the above 
act. In reply to that letter, the Directer, by letter of April 19, 1963, 
advised that, in his view, the charges ultimately made were in accord- 
ance with authority contained in section 10 of the act of August 1, 1956, 
Ch. 841, 70 Stat. 891, 5 U.S.C. 1700. 

Section 1311 of the Supplemental Appropriation Act, 1955, as 
amended, 31 U.S.C. 200, provides in part as follows: 

(a) * * * After August 26, 1954, no amount shall be recorded as an obligation 


of the Government of the United States unless it is supported by documentary 
evidence of— 


* * * * * * * 


(7) * * * expenses of travel in accordance with law * * *. 


* * * * * * * 


(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration of 
such period except for liquidation of amounts obligated in accord with subsection 
(a) of this section * * *. 

The general rule relative to the charging of expenses of travel is 
that such expenses are chargeable to the fiscal year appropriation cur- 
rent at the time the expenses are incurred. Consequently, where travel 
expenses are incurred near the end of one fiscal year and travel extends 
into the next fiscal year, the total costs often are chargeable in part to 
both fiscal year appropriations. 

Consequently, and in view of the provisions of law contained in the 
above-quoted section 1311, it is clear that that portion of the travel 
costs here involved which were not incurred until after July 1, could 
not properly be charged against the appropriation for the preceding 
fiscal year unless section 10 of the act of August 1, 1956, 5 U.S.C. 1700, 
referred to by the Director, provides an exception to such fiscal year 
obligational requirement. 

The referred-to section 10, reads as follows: 

Appropriated funds made available to the Department of State for expenses 
in connection with travel of personnel outside the continental United States, 
including travel of dependents and transportation of personal effects, household 
goods, or automobiles of such personnel shall be available for such expenses when 
any part of such travel or transportation begins in one fiscal year pursuant to 
travel orders, issued in that year, notwithstanding the fact that such travel or 
transportation may not be completed during the same fiscal year. 

Authority similar to that contained in the quoted section 10 orig- 
inally was included as a general provision (section 106) of the Depart- 
ment of State Appropriation Act, 1949, approved June 3, 1948, Ch. 
400, 62 Stat. 316, and was repeated in subsequent annual appropriation 
acts for the Department of State up to the time of the enactment of 
the permanent authority now contained in section 10 of the act of 
August 1, 1956. 
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The purpose of the provisions contained in section 10 of the act of 
August 1, 1956, is explained in House Report No. 2508 and in Senate 
Report No. 1175, 84th Congress, it being stated on page 17 of the House 
Report as follows: 


This section was originally included as a general provision of the Department 
of State Appropriation Act for 1949 by the House Appropriation Committee. 

It was developed in response to a request by the chairman of the subcommittee 
of the House Appropriations Committee for the Department of State for recom- 
mendations to meet problems arising from regulations and decisions of the Gen- 
eral Accounting Office. The language originally appeared as section 106, Public 
Law 597, 80th Congress, June 3, 1958 (62 Stat. 316). Since then it has been 
repeated in each annual appropriation act. 

This provision permits the Department to budget and control expenses of a 
planned transfer program. It permits the Department to charge the total costs 
incurred in connection with each travel authorization for travel, per diem, and 
transportation of effects to the appropriation current at the time either the travel 
or transportation begins. Under current regulations and rulings of the Comp- 
troller General obligations incident to travel of personnel outside the continental 
United States, including travel of dependents and transportation of personal and 
household effects are incurred and are chargeable against the appropriation cur- 
rent at the time as follows: (a) Travel—(1) at the time the ticket is purchased 
if travel is to commence within the current year; (2) at the time the travel com- 
mences if ticket was purchased in a prior fiscal year; (b) per diem—at the time 
per diem occurs; and (c) transportation of effects—at the time a bill of lading 
is served upon the carrier. These interpretations are contained in decisions of 
the Comptroller General given in 26 Comp. Gen. 961 (1947), 27 Comp. Gen. 25 
(1947), 27 Comp. Gen. 764 (1948). 

In transferring personnel from one post to another it requires a period of 6 
months to a year or more to complete the transfer of an employee, his dependents 
and effects. Under existing rulings the costs involved usually must be charged 
to 2 fiscal year appropriations which creates a large volume of work and adjust- 
ment of accounts. Under this provision the charges can be placed against the 
appropriation requested for the planned transfers. [Italics supplied. ] 


Also, in connection with the legislation’s first appearance in the De- 
partment of State Appropriation Act, 1949, the Deputy Under Sec- 
retary, Department of State, in letter dated September 7, 1949, ad- 
dressed to the Comptroller General and considered in 29 Comp. Gen. 
142, stated, in effect, that the Department in justification of the pro- 
posed language had pointed out to the House Appropriation Com- 
mittee that its enactment into law would make it possible for the De- 
partment to plan transfers of personnel well in advance since it would 
know at the beginning of each fiscal year exactly what funds were 
available for commitment during the year without being confronted 
with an unknown carry-over from the preceding fiscal year; that au- 
thorizations for travel could be spaced throughout the year according 
to the requirements of the service instead of having to concentrate such 
authorizations at the beginning of the year in order to enable as many 
as possible to be completed during the same fiscal year; and that the 
background of the legislation clearly shows that the principal objec- 
tive was to permit the Department to charge all travel expenses to 
the appropriation current at the time any part of the travel actually 
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began in order to avoid the uncertainty caused by carrying charges 
over from one fiscal year to the next fiscal year. 

While this section 10 provides that the appropriation current at the 
time travel begins “shall be available” for travel costs extending into 
the next year, the legislative history indicates and your Department 
has construed such term as being permissive rather than mandatory. 
However, in order to charge the entire cost of travel extending into 
two fiscal years to the appropriation current at the time travel costs 
first are incurred, such costs must be incurred pursuant to travel orders 
issued during that fiscal year. In the absence of such travel orders, 
it is clear that travel costs incurred in the succeeding fiscal year could 
not be charged to the prior fiscal year appropriation even though some 
travel costs were incurred in the preceding year. We think it equally 
clear that travel orders issued in one fiscal year and designating the 
following fiscal year as the appropriation chargeable with the travel 
to be performed in such following year cannot be canceled after the 
expiration of the fiscal year in which they were issued merely in order 
to designate the expired appropriation as the one chargeable with such 
costs. Nothing in the act or its legislative history suggests that after 
a fiscal year appropriation has expired it retroactively may be obli- 
gated to cover costs of travel incurred in the subsequent fiscal year. 

Accordingly, and although no adjustment action now will be taken 
by us, travel costs incurred in connection with overseas travel here- 
after should be charged in accordance with this decision. 


[ B-151483 J 
Compensation—Promotions—Subsequent to Downgrading 


Under the promotion increase rules in section 802(b) of the Classification Act 
of 1949, as amended by section 604(a) of the Classification Act Amendments of 
1962, 5 U.S.C. 1132(b), an employee who had been demoted more than two grades 
and then was promoted to an intervening grade while receiving a saved rate of 
compensation under section 507 of the act, which rate exceeds the maximum rate 
of the grade to which promoted, may not have the saved rate considered as a 
permanent or indefinite rate in the absence of any indication that the salary 
retention provisions were amended by the 1962 amendment to section 802(b), 
and, therefore, upon the expiration of 2 years from the date of the demotion 
action, the employee’s rate of compensation is for computation under part (A) of 
section 802(b), which provides for a rate of compensation two-steps above the 
rate of the grade from which promoted. 


To the Chairman, United States Civil Service Commission, June 18, 


1963: 


Your letter of May 7, 1963, requests our decision on a question under 
the promotion rule of the Classification Act, section 802(b) as 
amended by section 604(a) of Public Law 87-793, 76 Stat. 847, 5 
U.S.C. 1132(b). 


—_—_lCUrlUCUC rrr. CUO COCO 


wm 
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You point out that before the 1962 amendments section 802(b) pro- 
vided that upon promotion an employee was entitled to “receive basic 
compensation at the lowest rate of such higher grade which exceeds 
his existing rate * * * by not less than one step-increase of the grade 
from which promoted ;” whereas, under the amendment he “shall re- 
ceive basic compensation at the lowest rate of such higher grade which 
exceeds his existing rate of basic compensation by not less than two 
step-increases of the grade from which he is promoted * * *.” In 
addition, section 604(a), Public Law 87-793 added the following lan- 
guage to section 802(b) : 

* * * In case any such officer or employee so promoted or transferred is re- 
ceiving basic compensation at a rate saved to him under section 507 of this Act 
upon reduction in grade, such officer or employee shall receive (A) basic com- 
pensation at a rate two steps above the rate which he would be receiving if such 


section 507 were not applicable in his case, or (B) his existing rate of basic 
compensation, if such existing rate is the higher. 


The remainder of your letter reads, in pertinent part, as follows: 


We have assumed that when an employee’s compensation is fixed upon promo- 
tion under the promotion rule the rate thus fixed is a permanent rate (subject, of 
course, to further earned step-increases when the rate so fixed is below the 
maximum of the grade). 

However, it has been pointed out that it is possible for an employee who had 
been demoted more than one grade, with a retained rate under section 507(a), 
to be promoted to an intervening grade in which his existing rate would be above 
the maximum rate. Doubt has been expressed that in such a case the rate should 
be continued beyond the two-year period that it would have continued as a re- 
tained rate. 


7 * * * * a” * 


Is a rate established in accordance with section 802(b) subject to expiration 
when based on a retained rate under section 507 (a) ? 


The question posed may be illustrated as follows: 


Example 
Employee is in GS-10, step 10 at___-----.--_----------_---- $9, 495 
» On 11/1/62 he is demoted to GS-8, step 10 ($7,935 p.a.) 
EE I I is eiisisiccisce-wierinsinincimntntanoiaznntis $9, 495 


On 4/1/63 he is promoted to orale GS-9. Under 604(a) 
[Public Law 87-793] he is entitled to (A) $7,935+$410= 
$8,345, adjusted to scheduled rate $8,475, or (B), his higher 


II Cie c ccniinicneniimiminddnnnindiniinitatainweitt $9, 495 
After the expiration of 2 years from date of reduction in grade 
does the employee’s existing rate revert to__...-.--------- $8, 475 


Upon the one grade promotion the salary rate of the employee here 
involved would be covered by the provisions of “(B),” 5 U.S.C. 
1132(b) (B), quoted above, thus continuing his salary at the higher 
rate, and the question arises whether the existing rate then becomes a 
permanent or indefinite rate as first provided in section 507 of the 
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Classification Act of 1949, as added by Public Law 594, approved 
June 18, 1956, 5 U.S.C. 1107. There is no evidence in the legislative 
history of the quoted provision that such a far-reaching amendment to 
section 507, as amended, was contemplated and there is nothing in sec- 
tion 605 of Public Law 87-793, otherwise amending section 507, to 
support a conclusion that section 604(a) was intended to so amend 
the salary retention law. 

Therefore, we are of the view that the third sentence of section 
604(a) is a special compensation rule to be construed in the light 
of section 507 of the Classification Act of 1949, as amended. Con- 
sidering the example given from that aspect the so-called existing rate 
becomes identical with the retained rate and, unless or until increased 
by other applicable provision of law to exceed the retained rate, 
continues to be the employee’s basic rate of compensation until the 
expiration of 2 years from the effective date of the original salary 
retention. 

Upon the expiration of 2 years the employee’s basic rate reverts 
to the rate computed under “(A)”, 5 U.S.C. 11382(b) (A), as increased 
by any step increases to which he then may be entitled. 

The question raised by your letter is answered accordingly. 


[ B-151686 J 


States—Federal-State Conflict—Constitutional Immunity—Appli- 
cability 


The award of a contract to furnish milk to a Veterans Administration hospital 
located in a Federal enclave in North Carolina over which the United States 
has exclusive jurisdiction to a low bidder who has failed to comply w'th con- 
ditions prescribed by the State for sales to Federal agencies is not, by reason of 
the Supremacy Clause (Art. VI, clause 2) of the Constitution subject to State 
regulations and, therefore, award is proper. 


To H. E. Johnston, Veterans Administration, June 18, 1963: 
Reference is made to your letter of May 29, 1963 (5263/134) with 
enclosures, submitting for decision the propriety of an award of a 
contract to the low bidder under Invitation No. 64-1, dated April 15, 
1963, for furnishing dairy products to the Veterans Hospital, 
Salisbury, North Carolina, for the fiscal year beginning July 1, 1963. 
Pet Dairy Products Company, having a distributing plant in 
Salisbury and a processing plant in Greensboro, submitted the lowest 
of four bids which were received and opened on May 9, 1963. Rowan 
Dairy, with both processing and distributing plants in Salisbury, the 
next low bidder, has protested the proposed award to Pet because of 
its failure to comply with the requirements of Fair Trade Practice 
Order Number V, effective February 1, 1960, adopted by the North 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 705 


Carolina Milk Commission under Article 28B, Chapter 106 of the 
General Statutes of North Carolina. 

The Milk Commission Act was first enacted in 1953, Chapter 1338, 
1953 Session Laws of North Carolina. With subsequent amendments 
it has been codified as 28B, Chapter 106, Agriculture, G.S. of N.C., 
Sections 106-266.6 to 106-266.21, inclusive. Under Section 106- 
266.8(3) the Commission is authorized to supervise and regulate the 
transportation, processing, storage, distribution, delivery and sale of 
milk for consumption in the ‘State of North Carolina, and under sub- 
paragraph 10 of the same section the Commission, after public hearing 
and investigation is authorized to establish minimum prices at which 
milk may be sold. Section 106-266.9 provides that no distributor 
shall violate the prices established by the Commission or offer any dis- 
counts or rebates without authority from the Commission; that the 
Commission may require each distributor to file with the Commission 
one complete schedule of his wholesale and retail prices for each 
marketing area and may require each distributor to charge his posted 
prices for all sales and to give 10 days notice by registered mail to the 
Commission and every licensed distributor in each marketing area 
affected prior to the effective date of any changes in said posted prices. 
The right to injunctive relief is granted the Commission under Sec- 
tion 106-266.15 and penalties for violation of the provisions of the 
statute are provided for under Section 106-366.16. 

Under the Commission’s Fair Trade Order V as revised and 
amended by Amendment No. 2, effective February 25, 1961, sales to 
agencies entirely supported by the Federal, State, county, or munici- 
pal government were exempted from the uniform prices established 
by the Commission. Under subparagraph (2) of the same section, 
however, each licensed distributor is required to file with the Com- 
mission a schedule of prices 10 days prior to the effective date upon 
which milk or milk products are offered for sale to the above ex- 
empted purchasers and it is stipulated that for the purpose of the 
Commission’s order, the date sealed bids are opened by any particular 
institution or the date that oral or written prices are submitted by 
a distributor shall constitute the effective date that milk or milk prod- 
ucts are offered for sale. 

Section B-(4) of the Order provides that any milk distributor 
filing prices for the above exempted institutions shall be subject to 
Section C of the Order which requires that prices for any exempted 
institution located outside a distributor’s home market shall not be 
less than such distributor’s lowest home market institutional price 
except that such distributor may meet the lowest competitive insti- 
tutional price filed as a percent off wholesale which is in effect by 


722-809 O-64—47 
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any other distributor licensed for such market or county or such 
distributor may meet a lower price filed as a percent off wholesale 
for an individual institutional account after such competitive situa- 
tion actually exists. Section C follows that part of section 106-266.9 
of the act which authorizes the Commission to prohibit a distributor 
from selling or offering for sale milk or milk products in any market 
or county at prices less than the prices filed for the market or county 
in which such distributor’s processing or bottling plant is located, 
except in such cases as such sales may be made at a lower price or 
prices in good faith to meet competition. 

By letter dated May 14, 1963, the Commission advised Pet that 
it had received information that Pet’s proposal of May 9, 1963, offered 
special prices to the Veterans Hospital at Salisbury in violation of 
the requirements of Fair Trade Practice Order Number V. The 
violations were listed as follows: 

1. Pet failed to file its bid prices as required by Section B-2 of the 
Order. 

2. Pet failed to give the 10 days notice as required by Section B-2 of 
the Order. 


8. According to the Commission’s information, the special prices 
offered to the Hospital were below Pet’s home market institutional 
price (Guilford County). These prices were also below the filed 


institutional prices of other distributors licensed for Rowan County 


filed to be effective July 1, 1963, with respect to the Hospital. Sec- 
tion B-4 and Section C of the Order prohibit licensed distributors 
from selling outside their home market at prices less than their home 
market prices except to meet bona fide competition. 

In view of the foregoing reported infractions Pet was advised by 
the Commission that the matter would be referred to its attorneys 
for appropriate legal action; that in lieu of such action, however, 
Pet would be given the option of withdrawing the prices offered the 
Hospital and further refraining from selling or offering for sale any 
fluid milk and fluid milk products to the Hospital and the Hospital 
canteen for a period of 6 months beginning July 1, 1963. 

In reply of May 24, 1963, Pet advised the Commission that it is 
its position that Federal institutions such as the Hospital are in 
an exempt category; that it submitted the prices offered in its bid 
on that basis; that it has every legal right to serve the Hospital; and 
that it expects to exercise such right. In this regard, you state that 
Pet’s regional manager confirmed that it did not file prices, but stated 
that it was his view that Federal institutions of this type were con- 
sidered in a similar category to military installations wherein bidders 
are required to file prices at least one day prior to the first date of 
delivery. 
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It has been ascertained informally that the involved Hosp:.al was 
constructed upon a Federal enclave over which the State of North 
Carolina ceded exclusive jurisdiction to the United States (section 
8059, Ch. 25, Law of 1907, as amended section 104-7 G.S.) and to 
which the United States under Art. I, Sec. 8, Cl. 17 of the Federal 
Constitution accepted exclusive jurisdiction on June 19, 1950, prior 
to the enactment of the Milk Commission Act. Thus, the act is not 
enforceable on this enclave because it was adopted “long after the 
transfer of sovereignty.” Pacific Coast Dairy v. Department of 
Agriculture, 318 U.S. 285, 294. In the cited case the court held that 
the California Department of Agriculture could not enforce the Cali- 
fornia Milk Code by revoking the license of a milk distributor for 
selling milk to the United States at a military reservation over which 
the United States exercised exclusive jurisdiction, at prices less than 
the minimum set by State law. 

Furthermore, it appears that the North Carolina Milk Commission 
Law is in conflict with the Federal procurement policy (reflected in 


the procurement statutes (Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 481 and 41 U.S.C. 251, et seq.) 


and regulations issued thereunder) since the State policy effectively 
eliminates competition whereas the Federal policy requires compe- 


tition. Pauly. United States, 371 U.S. 245. 
While under Section B-(1) of Amendment No. 2 to Fair Trade 


Practice Order Number V sales of milk and milk products to agen- 
cies entirely supported by the Federal Government are exempted 
from the uniform prices required by Section A of the order as indi- 
cated in the Commission’s letter of May 14, 1963, to Pet, the special 
requirements of Section B-2 of the order and Section B-4 and Sec- 
tion C of Fair Trade Practice Order Number V purport to prescribe 
conditions under which the Federal Government and other exempted 
agencies and institutions may purchase milk and milk products. 
This the Commission may not do with respect to sales to agencies of 
the Federal Government, for as noted in Public Utilities Commission 
of California v. United States, 355 U.S. 534, at 544, a State is without 
power by reason of the Supremacy Clause (Art. VI, clause 2) to 
provide the conditions on which the Federal Government will effectu- 
ate its policies. 

For the foregoing reasons it is our view that the proposed pur- 
chase which is to be consummated within the enclave cannot be regu- 
lated by the North Carolina law and the Fair Trade Practice Order V, 
as revised and amended, issued thereunder. Accordingly, an award 
may be made to the Pet Dairy Products Company, if otherwise 
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proper. See 27 Comp. Gen. 782. Even if the hospital were not 

located in a Federal enclave, and the rule of Penn Dairies, Ine. v. 

California Department of Agriculture, 318 U.S. 285, were consid- 

ered to be still in effect despite the Paul case, supra, we would consider 

such award to be proper, on the principles stated in 23 Comp. Gen. 154. 
The enclosures forwarded with your letter are returned. 


[ B-150729 J 
Bailments—Liability—Enlargement Authority 


The inclusion of a clause in Federal Aviation Agency contracts for the lease of 
flight training aircraft on a flying-hour rental basis which will increase the lia- 
bility of the Agency beyond its legal responsibility as a bailee by requiring the 
return of the aircraft in as good condition as when received, reasonable wear and 
tear excepted, and the assumption of the risk of loss resulting from the lessor’s 
negligence or from acts of God, is within the authority of the Agency in the 
same manner that an individual bailee can increase his responsibility for goods 
in his care for bailment consideration; therefore, in view of the advantage to 
the Government by inclusion of such a liability clause.in reduction of the rental 
charge and the fact that there will be little likelihood that the Government will 
have to pay more than small amounts under the clause, no objection to its 
inclusion in flying-rental contracts will be made. 


Contracts—Damages—Government Liability—Definiteness Re- 
quirement 


A liability clause in Federal Aviation Agency fiying-rental agreements which 
would obligate the Government in the event the aircraft is destroyed or damaged 
beyond repair to pay the contractor the fair market value of the aircraft at the 
time, less salvage value, if any, is a clause which fixes the maximum liability 
measurable by the fair market value of the aircraft and, therefore, is not objec- 
tionable on the basis of creating an indefinite or uncertain liability on the Agency. 


Appropriations—Expenses Incident to Specific Purposes—Neces- 
sary Expenses 


The obligation of the Federal Aviation Agency which might arise under an air- 
craft rental contract for damages or destruction of the contractor’s aircraft is 
a necessary expense incident to the hiring of aircraft for which the Agency’s 
1963 appropriation is expressly available and, therefore, that appropriation is 
available for any payments under the liability clause of the contract. 


Appropriations—Obligations—Definite Commitment 


While under a liability clause in a Federal Aviation Agency aircraft rental con- 
tract which obligates the Agency to pay for damage or destruction of the air- 
craft there is always the possibility of payment being required, such possibility 
alone is not sufficient to require the establishment of a reserve of funds for the 
contingent liability and until it is apparent that a demand under the clause may 
be made, funds cannot be currently obligated . 


Appropriations—Limitations—Aircraft Purchases 


Although payment for the destruction of aircraft under a Federal Aviation 
Agency rental contract obligating the Agency to pay for the destruction of air- 
craft would not constitute the “purchase” of aircraft within the appropriation 
limitation on the specific number of aircraft that can be purchased, if the Agency 
acquires the remains of an aircraft and makes it a usable aircraft such action 
constitutes a “purchase” within the limitation. 
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To the Administrator, Federal Aviation Agency, June 19, 1963: 

By letter of January 28, 1963, you requested our decision on several 
questions arising in the procurement of the use of aircraft for training 
Federal Aviation Agency personnel by means of term rental agree- 
ments and flying-hour rental agreements. 

Your letter states that the FAA has found it essential, in training 
its personnel to carry out their vital functions of inspecting commercial 
air carrier operations and examining their pilots and crews for pro- 
ficiency, to procure the use of privately owned aircraft of various types, 
particularly heavy jet aircraft used in commercial airline operations. 
You indicate that the use of such varied types of aircraft in addition 
to those which the FAA deems economical to purchase, is necessary 
to enable your inspectors to become proficient in or familiar with the 
types of aircraft to which their specialized inspection duties relate. 

It is stated in the letter that use of such aircraft has been procured 
principally by two methods. Where feasible and advantageous to 
the FAA, exclusive use rental contracts (herein referred to as “term 
rental agreements”) have been entered into, whereby the aircraft are 
leased for the sole use of the FAA during the term of the lease. Such 
term rental agreements generally provide for payment of the agreed 
rental on an annual or monthly basis. Aircraft leased under such 
agreements are operated, maintained and controlled by the FAA in 
the same manner as if they were owned by the FAA. In other cases, 
either because of unavailability of the aircraft on a term rental basis 
or because FAA requirements do not justify full-time rental, you seek 
to procure the use of the aircraft on an hourly basis (herein referred 
to as “flying-hour rental”) under which the FAA agrees to use flying 
time in specified intermittent hourly amounts, payments to be made 
at agreed hourly rates for the time the aircraft is in use for FAA 
purposes. Flying-hour rentals frequently are included as part of or 
related to training contracts in which the lessor-carrier agrees to 
furnish instruction to your personnel involving the use of the aircraft. 
Aircraft procured under the flying-hour rental agreements are not 
for the exclusive use or under the control of the FAA. Normally, the 
lessor remains in control of the aircraft and is responsible for all 
operating expenses and for maintenance. Also, the aircraft, when 
in use, is under the command and control of the lessor’s pilot except 
when actually being taxied or piloted by the FAA trainee, under the 
direction and command of the lessor’s instructor-pilot. 

Your letter indicates that aircraft owners generally carry hull in- 
surance, covering damage to or destruction of the aircraft either on the 
ground or in flight, usually written at hourly rates for ground time and 
for flying time. The cost of such insurance naturally is passed on 
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to the lessee of the aircraft in the fee charged for use thereof. Such 
cost is stated to be relatively high, accounting for from 15 to 40 percent 
or more of the hourly rates charged for use or rental of the aircraft. 
Since the inclusion of the hull insurance charge in the fee for use or 
rental of the aircraft consumes such a large portion of the funds avail- 
able to the FAA for training purposes, your Agency has sought means 
of obtaining use of the required aircraft without assuming the cost of 
hull insurance. 

You state that you have accomplished this result in the case of air- 
craft obtained under term rental agreements by inducing the lessor to 
forego, or omit rental charges for, hull insurance during the term of 
the rental agreement, in reliance upon a contract clause providing 
that upon completion of the contract, the Government shall return the 
aircraft in as good condition as it was when received, reasonable wear 
and tear excepted, or in lieu thereof, at the Government’s option, pay 
to the contractor the reasonable value of the repairs necessary to place 
the aircraft in such condition ; or, in the event the aircraft is destroyed 
or damaged beyond repair, pay the contractor the fair market value 
of the aircraft at the time, less salvage value, if any . 

You further state that prior to using this type of contract clause in 
term rental agreements, you outlined the situation to the Bureau of 
the Budget and the interested Committees of Congress. In addition, 
you indicate that, after discussion of the matter with personnel of 
our General Counsel’s Office, it was concluded that the use of such a 
provision in term rental agreements was within the authority of the 
Administrator of the FAA; that the maximum contingent liability 
involved is determinable at the outset of the contract, being the fair 
market value of the aircraft, and hence is not an indeterminate liability 
of the type prohibited by 7 Comp. Gen. 507 and 16 Comp. Gen. 803; 
that the requirements of the Anti-Deficiency Act (31 U.S.C. 665, 41 
U.S.C. 11) are met because the “no-year” Facilities and Equipment 
appropriations of the FAA will remain available, with reprogram- 
ming if necessary, to meet any potential liability arising during a given 
fiscal year; that no reserve need be obligated to cover the remote con- 
tingent liability imposed by the contract clause; and that such contin- 
gent liability prior to occurrence of the contingency, probably could 
not properly be recorded as “an obligation of the Government of the 
United States” under the provisions of 31 U.S.C. 200. 

The letter of January 28, 1963, states that you now desire to use 
a liability clause of similar effect in contracts for flying-hour rentals. 
You indicate that, while you are of the opinion that there is no legal 
obstacle to such action, some prospective lessors of aircraft are re- 
luctant to accept contracts with such a liability clause, in lieu of hull 
insurance, in the absence of an authoritative opinion that the inclusion 
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of such a clause is within the authority of the FAA, that funds will be 
legally available to meet any FAA liability under such clause to repair 
or pay for the damage to or destruction of the aircraft, and that such 
liability would not be affected by an allegation of negligence on the 
lessor’s part as a defense to FAA liability. In view thereof, you 
request our decision on the following four questions : 

1. Would the Comptroller General take exception to an FAA flight training 
contract in which the Agency assumes liability for any damage or destruction to 
the contractor’s aircraft, except damage or destruction resulting from normal 
wear and tear, during the time the aircraft is actually used for the contracted 
training? In such cases, the maximum amount of liability thus assumed would 
be fixed at the fair market value of the aircraft less salvage value, if any, at the 
time such aircraft is damaged or destroyed. 

2. Would the FAA (“no-year”) appropriation for Facilities and Equipment, 
included annually in the Independent Offices Appropriation Act, be deemed legally 
available (if the unobligated balance is otherwise sufficient or can be made 
sufficient by reprogramming) to pay for liability which might arise from the ob- 
ligation assumed in such a contract? 

3. Must a reserve be established or funds currently obligated to provide for a 
contingent liability of the type referred to herein? 

4. Would payment for destruction of an aircraft pursuant to such assumed 
liability constitute the “purchase” of an aircraft within the meaning of a pro- 
vision, such as that incorporated in the FAA Facilities and Equipment appro- 
priation for Fiscal 1963, limiting the purchase of aircraft to a specified number? 

The Independent Offices Appropriation Act, 1963, approved Octo- 
ber 3, 1962, Public Law 87-741, 76 Stat. 716, specifically provides that 
the appropriations made therein to the FAA shall be available for 
“hire of passenger motor vehicles and aircraft” (76 Stat. 721). Hence, 
there is no question as to your authority to rent or lease aircraft. The 
rental or lease of personal property such as an aircraft creates a bailor- 
bailee relationship between the owner of the aircraft and the Govern- 
ment. A bailee under a bailment for mutual benefit, such as is here 
involved, is obliged to exercise only ordinary care and prudence in the 
handling and operation of the bailed property and is liable only for 
damages thereto caused by his failure to exercise such ordinary care 
and prudence, in the absence of a contractual provision enlarging his 
responsibility. 

Your letter states, in reference to the flying-hour rental agreements, 
that the proposed liability clause is intended to fix an absolute liability 
on the FAA to return the aircraft in as good condition as when re- 
ceived, reasonable wear and tear excepted, and require the FAA to 
assume the risk of loss resulting from the lessor’s negligence or from 
acts of God (in addition to the ordinary legal responsibility of a 
bailee) and to prevent the assertion of such defenses against a claim 
for liability. While the letter does not expressly so state, it appears 
that the same intention is present in the term rental agreements. 

The assumption of such extensive liability goes beyond the ordinary 
legal responsibility of a bailee. However, it is well settled that a bailee 
may enlarge his legal responsibility by contract, express or implied. 
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Sturm v. Boker, 150 U.S. 812; Sun Printing and Publishing Associa- 
tion v. Moore, 183 U.S. 642, 654; Mulvany, et al. v. King Paint Mfg. Co., 
256 F.612. In Sturm v. Boker, supra, the court, on page 330, stated : 


The complainant’s common law responsibility as bailee exempted him from 
liability for loss of the consigned goods arising from inevitable accident. A 
bailee may, however, enlarge his legal responsibility by contract, express or fairly 
implied, and render himself liable for the loss or destruction of the goods com- 
mitted to his care—the bailment or compensation to be received therefor being 
a sufficient consideration for such an undertaking. 

While the cited cases did not involve public contracts, the holding 
therein with respect to the increased responsibility of the bailee ap- 
pears equally for application here, since it long has been established 
that when the United States enters into contracts with its citizens, it 
is controlled by the ordinary rules of law which govern those citizens. 
United States v. Bostwick, 94 U.S. 53, 66; Lynch v. United States, 
292 U.S. 571, 579; Brand, et al. v. Chicago Housing Authority, 120 
F. 2d 786. 

Also, it is apparent from your letter that you believe the assumption 
of the risk entialed by the liability clause will be to the advantage of 
the Government, since its inclusion in the lease results in a very much 
reduced rental charge and the likelihood of the Government’s being 
required to pay more than relatively small amounts thereunder has 
administratively been determined to be remote. In addition, we con- 
cur with your view that the clause in question does not create an inde- 
terminate liability of the type considered in 7 Comp. Gen. 507 and 16 
Comp. Gen. 803, because the maximum liability is measurable by the 
fair market value of the aircraft. 

For the reasons stated, your first question is answered in the negative. 

Liability under the clause in question would appear to be an expense 
incident to the hiring of aircraft. It has been held that an appropria- 
tion is properly chargeable with all expenses necessary to accomplish 
the object for which made, unless particular items of expense are spe- 
cifically provided for by some other appropriation or specifically pro- 
hibited by law. Since the appropriation for Facilities and Equipment 
is expressly made available in 1963 for the hiring of aircraft, that 
appropriation also is available for the payment of any damges for 
which the Government may become liable under this liability clause. 
Your second question is answered in the affirmative. 

The contingent liability established by the clause in question does 
not meet the requirements of section 1311 of the Supplemental Appro- 
priation Act, 1955, approved August 26, 1954, 68 Stat. 830, as amended, 
31 U.S.C. 200, for a valid obligation and hence funds cannot be cur- 
rently obligated therefor. Where a clause of this nature is included 
in a contract, there is always the possibility of payment thereunder 
being required. This bare possibility alone is not sufficient to require 
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recognition thereof by establishment of a reserve, unless and until some 
circumstance arises from which it is apparent that a demand under 
the clause may be made. Cf.37 Comp. Gen. 691. Your third question 
is answered accordingly. 

With respect to your fourth question, payment for the destruction of 
an aircraft pursuant to the liability clause in question would not con- 
stitute the “purchase” of an aircraft within the meaning of your ap- 
propriation limitation, provided that the aircraft was in fact destroyed 
or damaged beyond repair. - Should your Administration acquire the 
remains of such a “destroyed” aircraft and produce a useable aircraft 
therefrom, such action would constitute “purchase” of an aircraft 
within the meaning of said limitation. 


[ B-150590 J 


Medical Treatment—Private—Military Personnel—Absent-With- 
out-Leave Status 


Two enlisted members of the Air Force who, following an automobile accident 
while in an absent-without-leave status, were admitted to a civilian hospital 
where members of their squadron and a medical officer arrived to determine their 
condition and assist in their treatment until they could be moved to a military 
hospital may be regarded as being under the control of the Air Force from the 
time notice was given of their admission to the civilian hospital, regardless of 
their absent-without-leave status at the time of the accident, and, therefore, 
reimbursement for their civilian medical treatment is authorized. 


To Captain W. H. Maurer, Department of the Air Force, June 20, 
1963: 

By letter dated June 7, 1963, the Chief, Materiel Division, Direc- 
torate of Accounting and Finance, Department of the Air Force, for- 
warded your letter of May 17, 1963, requesting an advance decision as 
to the propriety of payment from public funds of eight vouchers per- 
taining to medical treatment and care of Airman Basic James E. Cook, 
AF 1370 0487, and Airman Second Class James R. Trost, AF 1370 
0490, 4042nd Field Maintenance Squadron, K. I. Sawyer Air Force 
Base, Michigan, while emergency patients at St. Mary’s Hospital, 
Marquette, Michigan, subsequent to a motor vehicle accident on No- 
vember 2, 1962. 

The following facts have been reported to this Office. At approxi- 
mately 10 p.m., November 2, 1962, Airmen Cook and Trost were 
severely injured when the privately owned automobile driven by Air- 
man Trost ran off the road and struck a tree. The airmen were re- 
moved from the site of the accident to St. Mary’s Hospital, Marquette, 
Michigan, by civilian ambulances and first observed by civilian doctors 
about 11 p.m. Officials of the 56th U.S. Air Force Hospital and K. I. 
Sawyer Air Force base were first informed of the incident and location 
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of the airmen shortly thereafter. Two members of the airmen’s 
squadron made inquiry of the Air Police officials and K. I. Sawyer 
Hospital officials about 11 p.m. concerning the airmen, after which 
they proceeded to Marquette and visited St. Mary’s Hospital shortly 
after 11:30 p.m. or at least in the early hours of November 3, 1962. 
At 12:50 a.m., November 3, 1962, the 56th U.S. Air Force Hospital] 
placed Trost and Cook on the seriously ill list. On November 3, 1962, 
Captain David W. Grainger, USAF, MC, of the 56th U.S. Air Force 
Hospital was present at St. Mary’s Hospital and assisted Dr. J. W. 
Lyons in the treatment of Airman Cook and continued to assist with 
his subsequent treatment. Captain Grainger also checked in on Air- 
man Trost, but did not participate in his treatment. Airman Cook 
received treatment until November 7, 1962, when he was transferred to 
the 56th U.S. Air Force Hospital. Airman Trost was treated until 
November 5, 1962, when he was transferred to a Government facility. 

Attached to the vouchers covering professional services, hospitaliza- 
tion, drugs and medical supplies furnished in connection with the 
emergency treatment of the airmen is a certificate dated November 13, 
1962, by the Commander, 4042nd Field Maintenance Squadron, 
to the effect that Airmen Trost and Cook were absent without author- 
ity on November 2, 1962. This certification was made for the reason 
that during the Cuban crisis, then declared, all persons assigned to 
organizations within the Strategic Air Command were on alert and 
restricted to their units of assignment. However, it is shown that 
at no time were the airmen ever carried as absent without leave on 
the morning reports of the squadron to which they were assigned. 
Since Air Force Regulations 160-53 prohibit payment for civilian 
medical services rendered members while in an absent-without-leave 
status, you have presented for decision the question whether Airmen 
Cook and Trost were in an absent-without-leave status and therefore 
not entitled to civilian medical care under emergency conditions at 
the expense of the United States Air Force. 

The granting of leave and the excusing of absences from military 
installations are primarily matters of administrative concern. How- 
ever, the controlling feature in cases of this kind is not so much 
an airman’s leave status at the time of an accident as it is the resump- 
tion of military control over the airman and direction regarding his 
disposition and treatment. Civilian medical treatment is not ordi- 
narily authorized for military personnel while absent without leave, 
such expenses being considered the sole responsibility of the individual 
concerned. However, medical treatment and hospitalization in kind 
is available to personnel returned from an absent-without-leave status 
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and we have held that payment for civilian medical services rendered 
in emergency cases is authorized from the time such individuals may 
be viewed as having been returned, either actually or constructively, 
to the jurisdiction of their organization. In this case the Air Force 
authorities were immediately notified of the admission of the airmen 
to St. Mary’s Hospital. Members of their squadron were at the hos- 
pital and determined their condition within an hour or two after 
learning of the accident. An Air Force medical officer assisted with 
the treatment of Airman Cook and looked in on and was familiar with 
the condition of Airman Trost. It appears that the Director of Base 
Medical Services was kept advised of the airmen’s condition and that 
constant contact was maintained with the civilian physicians and 
civilian hospital until their condition warranted their being moved to 
the military hospital. Ro disciplinary action was taken in the case 
of either airman with regard to breach of restriction at the time of 
the accident. Therefore, regardless of whether the airmen were in an 
absent-without-leave status at the time of the accident, it may reason- 
ably be concluded that they were under the control of the Air Force 
from the time that notice was given of their admission to St. Mary’s 
Hospital and members of their organization and an Air Force doctor 
were dispatched to investigate their condition which was determined 
to have been too serious to permit them to be transferred to the Air 
Force medical facilities at that time. 

Accordingly, the vouchers, which are returned herewith, may be 
paid, if otherwise correct. 


[ B-151364 J 


Discharges and Dismissals—Military Personnel—Other Than Hon- 
orable—Changes, Revocations, Ete.—Authority of Secretary 


A change by the Secretary of a military department of an undesirable discharge 
to a general discharge on review of a military discharge review board finding 
that no change should be made to the undesirable discharge issued to an en- 
listed member is within the purview of 10 U.S.C. 1553(b) authorizing the Secre- 
taries to review the actions of the boards and, therefore, the substitution by the 
Secretary of the Treasury of his findings and decision that a Coast Guard mem- 
ber should have a general discharge when the review board had concluded that 
the undesirable discharge should not be changed is proper and payments to the 
individual resulting from the discharge change are proper. 


To T. C. Crabe, United States Coast Guard, June 20, 1963: 


Reference is made to your letter dated April 22, 1963, with en- 
closures, requesting decision as to whether payment is proper on the 
enclosed voucher in the amount of $24.36 in favor of Robert D. 
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Mulligan, a former member of the U.S. Coast Guard, being claimed in 
connection with a change in the type of his discharge. 

It is stated that the former enlisted member enlisted in the Coast 
Guard on September 25, 1957, and was discharged on December 5, 
1958, with an undesirable discharge for unfitness as the result of a 
Board of Investigation for desirability of retention in service; that 
he made application to the Coast Guard Board of Review of Discharges 
and Dismissals to have the discharge changed from undesira- 
ble to a general discharge; and that the Board of Review of 
Discharges and Dismissals concluded and decided that no change, cor- 
rection or modification should be made to the undesirable discharge. 
It is further stated that the findings of the Board were reviewed by 
the Secretary of the Treasury pursuant to 10 U.S.C. 1553(b) ; that the 
Secretary of the Treasury did not approve the proceedings, findings, 
conclusion and decision of the Board; and that he directed that the 
former member be issued a general discharge for unfitness in lieu of 
the undesirable discharge previously issued. 

You invite attention to the fact that the change in type of discharge 
and the claim in connection therewith are not the result of the pro- 
ceedings, findings, conclusion and decision of the Coast Guard Board 
of Review of Discharges and Dismissals, but instead are the result 
of an action taken by the Secretary of the Treasury. The legality of 
the payment of the voucher is questioned because of a doubt as to 
whether the type discharge was changed pursuant to authority con- 
tained in 10 U.S.C. 1553(b). 

Section 1553(b) of Title 10 United States Code, at the time of the 
events considered here, provided as follows: 

(b) Each board shall have authority, except in the case of a discharge or 
dismissal resulting from the sentence of a general court-martial, to change, 
eorrect or modify any discharge or dismissal, and to issue a new discharge 
in accord with the facts presented to the board. The findings of each board 
shall be subject to review only by the Secretary concerned. 

Section 301 or the Servicemen’s Readjustment Act of 1944, Ch. 268, 
58 Stat. 286, U.S.C. 693h, from which section 1553 of Title 10, 
United States Code is derived, authorized the establishment of boards 
of review for the purpose of reviewing the type and nature of dis- 
charges and dismissals except a discharge or dismissal by reason of 
a sentence of a general court-martial. Such boards were given au- 
thority by specific provision of law “to change, correct, or modify 
any discharge or dismissal, and to issue a new discharge in accord 
with facts presented to the board.” The statute also provided that 
the findings of such boards of review were “final subject only to 
review” by the Secretary of the department concerned. 
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There appears to be no sound reason for viewing the authority of 
the several Secretaries to review the action of the boards of review 
established by them as being so restricted as to preclude the Secre- 
tarial action taken in this case. To so conclude would limit his 
authority to that of a mere veto and it is doubtful that the Congress 
intended such a limitation. 

Accordingly, it is concluded that the Secretary of the Treasury 
was authorized to substitute his findings and decision for that of the 
Board of Review of Discharges and Dismissals, which considered 
this matter under 10 U.S.C. 1553, and that as a consequence, payment 
of the enclosed voucher in favor of Robert D. Mulligan, is proper, 
if otherwise correct. 


[ B-151436 J 


Bids—Competitive System—Unequal Factors 


A requirement in an invitation that only new suppliers have to furnish prepro- 
duction samples and testing, while creating a disparity among bidders, is not 
in violation of the competitive bidding principles, if the acceptability of the 
product cannot be determined without such actual demonstration or testing, and 
provided, that, the terms of the competition are clearly set forth in the invitation. 


Bids—Evaluation—Item Exclusion 


Under an invitation which requires new suppliers only to submit preliminary sam- 
ples and testing, a bid from a previous supplier who submits prices on all items 
including the preproduction sample and testing items may be evaluated without 
inclusion of those items on the basis of a determination that those items are 
unnecessary from established previous suppliers. 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Information 


Under an invitation issued by the Navy requiring a separate price for each item 
for data, an administrative progress report which was not priced separately by 
any of the bidders is regarded as information incidental to contract adminis- 
tration under paragraphs 9-201 and 9-203.1 of the Armed Services Procurement 
Regulation which exclude such reports and information from the definition of 
data and, therefore, since the invitation did not require a price for the admin- 
istrative report, the failure to furnish a price on that item may be waived. 


To B. J. Pyrek, Department of the Navy, June 20, 1963: 


This refers to your letter of April 30, 1963 (reference 
IF B-600-585-63-S Ser 159-7), with enclosure, requesting our decision 
concerning the propriety of an award proposed to be made by your 
Department to Electro-Neutronics, under Invitation for Bids No. 
600-585-63-S, covering air particle samplers and related supplies. 

You report that the bids were opened on March 1, 1963, and 4 bids 
were received, 2 of which quoted prices sufficiently high to eliminate 
them from consideration. 
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The invitation schedule listed the following items: 





Quantity 
Item Number of Unit 
No. Supplies or Services Units Unit Price Amount 
1 HD-251( )/UD Air Particle 2 Each $ $ 
Sampler (Preproduction) 
2 HD-251( )/UD Air Particle 66 Each s $ 
or (Production) 
3 MIL-E 17362D Provisioning 1 Set $ 
Technical Documentation 
for Item 2 
4 Stock Repair Parts for Item 2 1 Lot (SEE NOTE A) 
[Option item, no bid] 
5 Technical Manuals for Item 2 428 Each $ $ 
(2 per equipment plus bulk 
quantity of 300) 
6 Replenishment Material for 1 Set $ 
tem 5 
7 Manuscript Catalog Sheets 2 Set $ $ 
8 Preliminary Engineering 1 Set $ 
Drawings, Type I, Class B 
9 Final Engineering Drawings, 1 Set $ 
Type I, Class B 
10 DD 375, Parts I and II with Monthly 
NAVEKOS 3856 
PRI (mnmupive Of Repair ........ <ccccnccss o-o<- $ 
Parts) 


PRICING OF DATA: 
(a) A separate price 
must be stated for each 
line item setting forth 
a requirement for data 
(drawings, manuals, 
etc.), unless otherwise 
stated in this Schedule. 
(b) Failure to comply 
with (a) above may 
result in rejection of a 
bid as nonrespoiisive. 


The invitation provided (Schedule page 7) that award would be 
made to only one bidder, and stated: “Bids therefore must be on the 
basis of furnishing (i) all units of items 1, 2, 3, 5 thru 10, and (ii) 
subject to exercise of option for electronic repair parts, item 4.” 

The next paragraph, however, was as follows: 


DELETION OF PREPRODUCTION AND ENGINEERING DRAWINGS 
REQUIREMENTS FOR PREVIOUS SUPPLIERS ONLY: The clause of this 
Schedule entitled “Preproduction Equipment” and all other references to pre- 
production equipment and engineering drawings in this Invitation for Bids, 
including provisions for delivery and preparation for delivery of preproduc- 
tion equipment and engineering drawings, shall not be a part of any contract 
awarded pursuant to this Invitation for Bids to a bidder who has manufac- 
tured and delivered under any contract issued by the Bureau of Ships one or 
more HD-251/UD Air Particle Sampler as preproduction and/or production 
equipment which, in the case of preproduction equipment, has been approved 
or conditionally approved by the Government prior to the date of opening of 
this Invitation for Bids or, in the case of production equipment, has been ac- 
cepted by the Government prior to said date of opening. In the event of award 
to such a bidder, but only in that event, the award shall state in substance 
that the “Preproduction Equipment” clause and all other references to prepro- 
duction equipment and engineering drawings are deleted. Each bidder who 
has manufactured and delivered HD-251/UD Air Particle Sampler as above 
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provided, but only such a bidder, should list the number(s) of the contract or 
contracts under which he has done so. 


Contract Number(s) 


Except as recited above, the invitation contained no indication of 
the basis of evaluation and award except the Standard Form 30 pro- 
vision (8(a)) that “The contract will be awarded to that responsible 
bidder whose bid, conforming to the Invitation for Bids, will be most 
advantageous to the Government, price and other factors considered.” 

The two low bids were as follows: 


Item No. Electro-N eutronics Gulf Aerospace 

1 2 units @ $685=$1,370 2 units @ $1, 500=$3, 000 
2 66 units @ $685=45,210 66 units @ 675—44, 550 
3 N.C. N.C. 
4 No bid No bid 
5 $856 N.C. 
6 100 N.C. 
7 50 N.C. 
8 1, 000 200 
9 50 300 
10 N.C. 

Total bid $48, 636 $48, 050 


You report that while Gulf Aerospace is not a previous supplier for 
these items, Electro-Neutronics is and so signified in its bid, under the 
deletion clause, referencing Bureau of Ships contract NObsr-87274, 
covering 20 HD-251/UD air particle samplers. 

You propose to evaluate the Electro-Neutronics bid by excluding 
item No. 1, and if there are no drawing revisions, item Nos. 8 and 9 also, 
from the total bid price of $48,636. The deletion of item No. 1, alone, 
would make Electro-Neutronics the low bidder. 

As shown by the invitation, the preproduction equipment and draw- 
ings are a required part of the contract performance for a new supplier 
under this invitation, whereas under the terms of the invitation they 
would not be required of a previous supplier. Consequently, under 
your proposed method of evaluation it could be considered that the 
previous supplier’s price for 66 of the articles being procured is being 
evaluated against competing bidders’ prices for 68. On the other hand 
(since the preproduction items will not be usable after testing), the 
Government will actually receive only 66 units to meet its needs under 
a contract with any bidder. 

It is a rule of competitive bidding that all bidders should have 
equal opportunity to bid on a common basis. See United States v. 
Brookridge Farm, 111 F. 2d 461, 463. We have applied this rule to 
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require, inter alia, that invitations for bids should clearly set forth the 
basis for bid evaluation (41 Comp. Gen. 599) ; that awards should not 
be made upon conditions essentially different from those advertised 
(17 Comp. Gen. 554, 558-559) ; that bidders should not be permitted to 
vary their proposals after the bids are opened (36 Comp, Gen. 535) ; 
and that invitations should not contain provisions which are unduly 
restrictive (33 Comp. Gen. 573). 

However, we have recognized that competition may be restricted by 
the Government consistent with its needs. See 36 Comp. Gen. 809, 815- 
816, where we upheld the use of a qualified products system; and 40 
Comp. Gen. 35, where we sustained the use of the two-step procurement 
procedure. Obviously, the Government should not be required to pur- 
chase from unqualified sources. 26 Comp. Gen. 676. Nor should it 
have to purchase what it doesn’t need or include in evaluation of a bid 
items which will not in fact be included in a contract award. 

In cases to a greater degree similar to the procurement under con- 
sideration we have held that it is not improper to require prior pro- 
ducers to bid on a shorter delivery schedule than would be allowed a 
nonproducer who would be required under the terms of the invitation 
to submit and test preproduction models before going into production 
(41 Comp. Gen. 788) ; and that an offer by a prior producer to reduce 
his bid price if preproduction testing were waived was properly for 
consideration, although the invitation contained no specific stipulation 
that the testing might not be required (B-140361, November 10, 1959, 
and February 3, 1960). We believe that the principles followed in 
those cases clearly support the action proposed by you in the present 
case, and that departure therefrom would adversely affect the efforts 
of the military agencies to minimize sole source and other negotiated 
procurements in accordance with congressional policy as expressed in 
the procurement statutes and emphasized in Public Law 87-653, 10 
U.S.C. 2304. 

As pointed out in the decisions referred to, there is no question but 
that the developer or first producer of a specialized piece of equip- 
ment normally has a substantial competitive advantage over would-be 
competitors, and should be able to furnish it at a lower price. The 
Government presumably has paid either directly or indirectly the 
cost of the initial development and of the first producer’s know-how, 
and should be able to realize on its investment without substantially 
duplicating it to set up another producer. However, experience has 
amply demonstrated that so long as a single producer is permitted to 
maintain his monopoly position his price tends to remain substantially 
higher than when he is required to meet competition, and it is in recog- 
nition of this fact that the Congress has adopted the policy of max- 
imum competition. 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 721 


In the extreme case, where the setting up of an additional producer 
or source of supply is in the interest of national defense, a contract may 
be negotiated under 10 U.S.C. 2304(a) (16), and under that authority 
any additional cost involved could be assumed by the Government, 
without regard to prices available from prior producers. 

At the other extreme, where it is determined that a substantial initial 
investment or an extended period of preparation would be required for 
production of technical or special articles and that formal advertising 
might require duplication of investment or preparation already made 
and thus increase the cost to the Government, or unduly delay pro- 
curement, negotiation with prior producers is authorized by 10 U.S.C. 
2304(a) (14). 

In between those extremes, we know of no satisfactory substitute for 
formal advertising and competitive bidding, despite the fact that a 
prior producer may have a substantial competitive advantage. It has 
been observed that in many cases prior non-producers have quoted 
prices closely competitive with those of bidders who have previously 
supplied the identical item; it may be surmised that in such cases the 
willingness of the one bidder to absorb some or all of the initial costs of 
qualifying himself as a producer tends to balance the normal desire 
of the other to maintain his price as high as he thinks he can without 
jeopardizing his previous monopoly. In any event, we believe that the 
introduction of the threat of competition may be more effective in 
lowering the price of an existing producer than any negotiating 
techniques. 

In appropriate circumstances, the Government may introduce fac- 
tors tending to offset or equalize to some extent the competitive ad- 
vantages of producers, as was done in the case mentioned above where 
different delivery times were provided; however, as was held in B- 
140361 of February 3, 1960, there is no requirement that any such 
equalizing factors or handicaps be provided. 

On the other hand, the disparity between prospective bidders should 
not be increased by the imposition of unnecessary requirements such as 
preliminary samples or testing not clearly necessary. Where the sub- 
ject of the procurement is covered by complete and detailed technical 
specifications and no clear reason appears why an experienced manu- 
facturer in the particular field involved could not produce a satis- 
factory article therefrom, the question of award would appear to be for 
solution primarily on the basis of the bidders’ overall responsibility. 
If, however, the technical or performance requirements are so novel or 
exacting that acceptability of the product cannot reasonably be antici- 
pated without actual demonstration or testing, we do not feel that the 
statement in an invitation for bids of a requirement therefor, although 
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not equally applicable to all bidders, should be considered to be a vio- 
lation of competitive bidding principles, so long as the terms of the 
competition are clearly set forth. 

In the present case we assume that the necessity for the required 
preproduction samples and testing was fully considered and estab- 
lished, and for the reasons stated we conclude that the action proposed 
by you is correct, although we see no compelling reason why the pre- 
production models were scheduled as a separate item for bidding. 

Turning specifically to your proposed evaluation of the Electro- 
Neutronics bid: although the bidder did submit prices on item Nos. 1, 
8 and 9, it also listed its prior contract number under the previous 
supplier clause. This indicates that the bidder intended to qualify 
as a previous supplier. And, since the bidder (Electro-Neutronics) 
does qualify as a previous supplier, its bid may properly be evaluated 
without the inclusion of item No. 1, or of item Nos. 8 and 9 if these 
items are determined to be unnecessary. 

As may be noted from the above schedule of bid prices, you report 
that Electro-Neutronics did not insert anything opposite item No. 10 
in its bid. You state that this item (Form DD 3875) is an administra- 
tive progress report and no dollar sign is set forth opposite it. In 
this connection, you report that Gulf Aerospace inserted “N.C.” op- 
posite this item, and the other two bidders, like Electro-Neutronics, 
also did not insert anything opposite item No. 10. 

The invitation schedule, quoted above, provides under “PRICING 
OF DATA” that a separate price must be stated for each item setting 
forth a requirement for data (drawings, manuals, etc.) ; and that a 
failure to comply with this requirement may result in rejection of the 
bid. You note that as stated in Armed Services Procurement Regu- 
lations 9-201 and 9-203.1, the term “data * * * does not include 
financial reports, cost analysis, and other information incidental to 
contract administration.” It is your position that in light of the 
ASPR provisions (excluding information incidental to contract ad- 
ministration from the definition of “data”), together with the absence 
of a dollar sign in the price or amount column opposite item No. 10, no 
seperate price was required for item No. 10, which must be furnished 
with or without a separate price. Therefore, you propose to waive 
the absence of a bid price opposite item No. 10. 

We agree with your interpretation that item No. 10 (DD 375) does 
not fall within the term “data” as contained in the “PRICING OF 
DATA” provision of the schedule; and that the invitation did not 
require the quotation of a price therefor. 

Accordingly, on the facts reported, the Electro-Neutronics bid may 
be considered for award as proposed. We are forwarding a copy of 
this decision to the Secretary of the Navy. 
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[ B-151424 J 


Bids—Mistakes—Waiver, Etc., of Error 


Acceptance of an erroneous bid after the low bidder has been denied permission 
to have his bid corrected to include inadvertently omitted transportation costs 
because the evidence did not establish the intended bid price or that the bid as 
corrected would remain the low bid would be prejudicial to other bidders and, 
therefore, the bidder may not upon his request receive an award on the basis 
of the original bid. 


To the Secretary of the Army, June 21, 1963: 


Reference is made to letter dated April 30, 1963, from the Assistant 
Director of Procurement, requesting a decision concerning the bid of 
Ramirez Enterprises under Invitation for Bids No. ATV-41-093-63-50, 
issued by the Purchasing and Contracting Office, Fort Hood, Texas. 

The invitation, issued on January 24, 1963, requested bids for the 
repair of 400 each 14-ton Willys-Overland engines. The invitation 
provides that the contractor shall be responsible for all transportation 
costs involved in the picking up and return of engines, accessories, 
excess serviceable parts, and unserviceable parts. 

The 12 bids received were opened on April 2, 1963. The six low 
bids are in the total amounts of $40,221.90, $47,920.95, $49,057, 
$50,807.75, $51,675.40 and $51,785.75. Shortly after the opening of the 
bids a representative of the low bidder, Ramirez Enterprises, contacted 
the contracting office by telephone requesting a summary of the bids 
received. The information requested was given and at the same time, 
in view of the lowness of the bid, he was requested to check the bid 
thoroughly and to confirm the bid in writing. On April 4, 1963, a 
representative of the low bidder visited the contracting office and 
advised that a mistake had been made in the bid in that the trans- 
portation costs involved in picking up and returning the engines were 
not included. The representative was advised to submit in writing a 
complete explanation, original worksheets, and other documentation 
to support the alleged error. 

By letter dated April 8, 1963, Ramirez Enterprises submitted work- 
sheets for the purpose of showing the basis for the bid, and it is 
stated therein that the transportation costs involved in picking up 
and returning the engines were omitted. The primary reasons given 
for the omission were that three people were involved in preparing the 
estimate without ever meeting face to face and that it apparently was 
assumed that this contract would be the same as previous Government 
contracts the company had performed, under which the Government 
was to deliver the items to be repaired. There were also submitted 
with the letter estimates of $10,993.90 and $10,155.80, using rates of 
two common carriers, as the cost of hauling the material from Fort 
Hood to the bidder’s shop in Oklahoma City, Oklahoma, and return 
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after repair, and an estimate of $3,898.50 for the hauling with a ve- 
hicle to be rented by the company. The letter of April 8 concluded 
with the following statement : 

With this explanation it is requested that the freight estimate attached for 
$3898.50 be included in our bid price at time of Contract Negotiation. 

The alleged mistake was considered in accordance with the provi- 
sions of Armed Services Procurement Regulation 2406.3 and it was 
determined that the bidder established by clear and convincing evi- 
dence the existence of the error but not the bid intended and that, 
therefore, the bid could be withdrawn. This determination was 
communicated to Ramirez Enterprises who advised that it did not 
wish to withdraw the bid. Thereafter, the bidder was advised that 
the bid would be disregarded in making the award. By letter dated 
April 23, 1963, the bidder protested such action on the basis that it 
never requested withdrawal of the bid as submitted and only requested 
that transportation costs in the amount of $3,898.50 be added thereto, 
if authorized. It is stated that it was their understanding that the 
request for correction would not jeopardize their bid as submitted. 

The question thus presented is whether once having alleged and 
established that an error has been made in his bid, and permission has 
been granted to withdraw but not correct the bid, the bidder may upon 
his request receive award on the basis of the original bid. 

There would appear no doubt but that Ramirez Enterprises made a 
mistake in its bid in failing to include transportation costs. The 
difference between the bid of Ramirez Enterprises and the other bids 
received, which are reasonably close, is about the amount which would 
be involved for the transportation costs. The bidder himself states 
that the transportation costs would amount to between $10,000 and 
$11,000, if the movement were made by common carrier, and the 
Transportation Officer has estimated the cost as $7,776. If either of 
these amounts be added to the amount of Ramirez Enterprises’ bid 
that bid would no longer be low. 

It is settled law that a bidder under an advertised Federal invitation 
for bids may not modify or withdraw its bid after bids have been 
opened. Refining Associates, Inc. v. United States, 109 F. Supp. 259, 
124 Ct. Cl. 115. It has been held, however, that where the public 
body, as here, is on notice of error in a bid which has been submitted, 
acceptance of that erroneous bid will not result in the formation of an 
enforceable contract. Moffett, Hodgkins & Clarke Co. v. Rochester, 
178 U.S. 373. For this reason, it has been a long-standing practice 
in Federal procurement to permit withdrawal of a bid upon con- 
vincing proof of error therein. And in appropriate cases, where there 
is clear and convincing evidence of the intended correct bid, and where 
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that intended bid is still the lowest bid, we have sanctioned acceptance 
of the corrected bid. 

In the present case Ramirez, by reason of its own mistake, could 
choose after the other bids were disclosed between withdrawing its 
bid on the ground of mistake, seeking correction thereof, or standing 
on the erroneous bid, as seemed to be in its best interest. It now seeks, 
after correction has been denied, to waive its undoubted right to 
withdraw, and asks to receive an award on the basis of its erroneous 
bid. We believe acceptance of Ramirez’ admittedly erroneous bid 
under the circumstances in this case would be contrary to the prin- 
ciples of competit:ve bidding and detrimental to the purposes sought 
to be achieved by the Federal procurement statutes. 

If the evidence were clear and convincing that Ramirez would have 
been the lowest bidder absent error in its bid, even though the amount 
of its correct or “intended” bid could not be clearly proven, it would 
not be prejudicial to other bidders if Ramirez received the award. The 
actual facts of the case are that proof is lacking as to what Ramirez’ 
bid would have been but for the error, and it is very doubtful whether 
a nonerroneous bid by Ramirez would have been the lowest bid. We 
feel that the case falls within the rationale of section 2-406.3(e) (2) 
of the Armed Services Procurement Regulation, which provides as 
follows: ' 

Where the bidder fails or refuses to furnish evidence in support of a suspected 
or alleged mistake, the contracting officer shall consider the bid as submitted 
unless the amount of the bid is so far out of line with the amounts of other 
bids received or with the amount estimated by the agency or determined by the 
contracting officer to be reasonable, or there are other indications of error so 
clear, as reasonably to justify the conclusion that acceptance of the bid would 
be unfair to the bidder or to other bona fide bidders. * * * 

In view of what has been said, we believe it would be unfair to other 
bidders if Ramirez’ bid were to be accepted as made. 

Accordingly, you are advised that the bid of Ramirez Enterprises 
should be disregarded in making the award. 

The papers submitted with the letter of April 30, 1963, are returned. 


[ B-151561 


Bids—Late—Bid Bond 


A low bidder whose bid was not accompanied by the required bid bond because 
his luggage containing the bid guarantee was lost in transit and inadvertently 
misshipped by the airline so that bid guarantee did not arrive until after bid 
opening time may not have the airline affidavits concerning the lost luggage 
regarded as establishing the existence of the bid guarantee, nor may the delay 
in receipt of the bid guarantee be regarded as a delay in the mails; therefore, 
the low bid without the bid guarantee is nonresponsive to the invitation and 
should be rejected. 
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To McNutt, Dudley and Easterwood, June 21, 1963: 


By letter dated May 17, 1963, and subsequent correspondence, you 
protested, on behalf of Kehne Electric Company, Inc., against the 
possible rejection of its bid submitted for the construction of Stage 02 
and 03 additions to Philip Substation, Specification No. DC-5932, 
Transmission Division, South Dakota, Missouri River Basin Project. 

Under the advertised specifications, bids were to be opened at 
10 a.m., ¢.s.t., on May 7, 1963, at the Bureau of Reclamation office, 
Huron, South Dakota. Paragraph 1.a of the General Conditions of 
the specifications provides : 

Bid guarantee—The bidder shall furnish guarantee with each bid in an 
amount not less than 20 percent of the amount of the bid: * * *. 

Bid bonds or other bid securities which are not received prior to the time 
specified for receipt of bids will not be acceptable unless the lateness was due 
solely to delay in the mails for which the bidder was not responsible. 

Paragraph 4 of the Instructions to Bidders reads in part: 


Bid Guarantee. Failure to furnish a required bid guarantee in the proper 


form and amount, by the time set for opening of bids, may be cause for rejec- 
tion of the bid. 


The bid of Kehne in the amount of $461,000, when opened as sched- 
uled, did not contain the required bid bond. The bid of Electrical 
Builders, Incorporated, apparently proper as to bid bond require- 
ments, was next low in the amount of $472,750. This bidder has 
protested against award to Kehne in view of the irregularity in its 
bid. The circumstances involved in the Kehne bid submission as 
respects the failure to timely furnish the required bid bond are as 
follows: 


Representatives of Kehne left Twin Cities for Huron, South Dakota, 
on North Central Airlines Flight No. 753 on May 6, 1963, at 1:45 p.m. 
Included in their luggage were the bid forms and bid guarantee which 
apparently were properly signed and executed prior to their departure. 
Upon their arrival at Huron at 4:01 on that day, it was discovered that 
a piece of luggage containing the bid forms and bid guarantee was 
missing. The missing luggage was located by the airline at the Min- 
neapolis terminal at 7:30 p.m. on May 6. The airline arranged to 
have the missing luggage carried to Huron on a flight which was 
scheduled to arrive at 9:45a.m.on May 7. However, due to headwinds 
and instrument flight operations, the luggage arrived at Huron at 
10:20 a.m. on May 7. Affidavits have been furnished to our Office 
which support the reported version of the late arrival of the bid forms 
and bid guarantee. 

The record indicates that Kehne furnished a handwritten bid before 
bid opening the exact amount of its formal bid and that the formal 
bid and required bid bond were delivered to the bid opening office at 
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10:45 a.m. on May 7. In this connection, we are advised that prior 
to bid opening, representatives of Kehne verbally advised the Bureau 
that the original bid papers were temporarily lost. 

We held in decision 38 Comp. Gen. 532 that under invitations for 
bids which require bidders to submit bid bonds prior to the bid open- 
ing, the bid bond requirement is a material part of the invitation which 
cannot be waived and noncompliance with the bid bond provision re- 
quires the rejection of the bid as nonresponsive. The basis for this 
rule was stated in the decision as follows: 

* * * permitting waiver of a bid bond requirement stated in an invitation for 
bids would have a tendency to compromise the integrity of the competitive bid 
system by (1) making it possible for a bidder to decide after opening whether 
or not to try to have his bid rejected, (2) causing undue delay in effecting pro- 
curements, and (3) creating, by the necessary subjective determinations by 
different contracting officers, inconsistencies in the treatment of bidders. * * * 
This result coujd hardly be said to serve the best interests of the United States. 
Cf. 14 Comp. Gen. 559. 

It consistently has been held that under the competitive bid proce- 
dure a bid to be considered for award must comply with the require- 
ments of the invitation at the time of bid opening. A bidder may not 
be permitted to change or modify its bid after the opening and it does 
not matter whether the failure to comply was due to inadvertence, 
mistake or otherwise. 88 Comp. Gen. 819, 36 id. 535, 30 id. 179. 

In support of your argument that the bid of Kehne should be con- 
sidered for award, you cite two decisions of our Office reported at 39 
Comp. Gen. 619 and 40 id. 469, wherein we did not disturb the con- 
sideration of bids which were not accompanied by required bid 
guaran. es. 

You rely on the statement of facts in the earlier decision where the 
procurement office received telephonic advice prior to bid opening that 
an irrevocable letter of credit had been issued to the Government for 
the account of the bidder, but did not receive written confirmation 
thereof until after bid opening due to a delay in the mails. In that 
case, the written confirmation was for consideration since the invitation 
specifically permitted the acceptance of bids where late receipt of the 
required bid bond was due to delay in the mails for which the bidder 
was not responsible. We held there that the letter of credit so estab- 
lished represented substantial compliance with the invitation provisions 
relating to bid bonds. In the instant case, the existence of the bid 
guarantee prior to bid opening was not established by sources inde- 
pendent of Kehne. The affidavits of the airline employees only estab- 
lished that a piece of luggage was mishandled not that a proper bid 
guarantee was inadvertently misshipped. The delay in receipt of the 
bid and the bid guarantee here was not due to a delay in the mails. It 
was hand-carried but lost in transit and subsequently recovered but 
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after bid opening. Thus, the instant case is clearly distinguishable 
from 39 Comp. Gen. 619. 

In 40 Comp. Gen. 469, we held that the reasons for adopting the rule 
enunciated in 38 Comp. Gen. 532 had no application in a situation 
where there was no question but that a proper bid guarantee had been 
obtained but was inadvertently left by the bidder, prior to bid opening, 
on a Government official’s desk to which the bidder did not subse- 
quently have access. In our opinion, the rationale of that case is not 
present here since we cannot hold that for all practical purposes the 
Kehne bid was accompanied by a bid guarantee as required by the 
terms of the solicitation. Cf. B-144870, February 15, 1961. 

While an article on bid guarantees appearing in the October 1962 
issue of the Military Law Review might suggest that a different con- 
clusion is required here, we are not convinced that the rule adopted 
in 38 Comp. Gen. 532 and consistently thereafter followed should be 
so substantially relaxed as to permit resumption of the practices which 
it sought to eliminate. 


Accordingly, the protest of Kehne must be denied. 


[ B-151440J 
Bidders—Qualifications—As Bid Evaluation Factor 


A low bidder’s failure to submit a list of equipment with a bid for furnishing 
refuse collection and disposal services in response to an invitation which not only 
permitted deviations from the equipment specification when approved by the 
contracting officer but further specified that the bidder did not have to actually 
own the equipment at the time of bid submission is a failure to submit data 
necessary to determine the capability of the bidder rather than the responsive- 
ness of the bid, and, since the equipment list requirement could be accomplished 
by submission after bid opening, the bid should not have been rejected without 
first affording the bidder an opportunity to furnish the list and, if after such list 
is furnished the bidder is determined to be responsible, the award to the second 
low bidder should be canceled. 


To the Secretary of the Army, June 24, 1963: 


We have a letter dated May 24, 1963, from Colonel Arthur H. 


Williams, Jr., Assistant Director of Procurement, Office of the Assist- 


ant Secretary, transmitting a report and related documents on the 
protest by DeLisa Garbage Service against the award of a contract 
to DeLorenzo Waste Container Service for trash removal at Fort Dix, 


New Jersey. 


Invitation for bids No. AI-28-013-63-32 was issued on March 7, 
1963, to a total of 24 prospective bidders. It called for furnishing all 
plant, labor, equipment, supplies and appliances and performing 
operations and services necessary to furnish an efficient refuse collec- 
tion service throughout Fort Dix from July 1, 1963, through 
June 30, 1964. 
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Technical Provisions 15(TP-15) of the invitation provided, in sub- 
stance, that the contractor would furnish all necessary mechanized 
containers and transporting equipment for all pickup points desig- 
nated for mechanized container collection and all transporting equip- 
ment required to remove the refuse from conventional container 
pickup points, —TP-15 also provided that the contractor would furnish 
load packers especially designed for mechanical handling of refuse 
containers and mechanized containers in the quantity and size specified 
in paragraph TP-24b. TP-15 further stated that dump trucks or 
other flat bed vehicles could be employed for the collection of salvable 
materials providing that the sides and ends of the body were built up 
and that tarpaulins would be used to cover all loads. Finally, sub- 
paragraph d of TP-15 contained the following notice: 

The above equipment specifications are for guidance purposes. Deviations 
from these requirements will be permitted provided proposed equipment is ap- 
proved by the contracting officer before any work is begun or any equipment or 


material purchased, catalogue costs, diagrams or prints as required shall be ap- 
proved by the Contracting Officer. 


Technical Provisions 17 entitled “EQUIPMENT LIST” provided 


as follows: 


Each bidder will submit with his bid the number and type of equipment he 
proposes to use. 

a. The above reference list will include the following : 

(1) Number, size and description of mechanized containers to be used for 
refuse collection. 

(2) Number, size and description of vehicles to be used for refuse hauling. 

(3) Number, size and description and vehicles to be used for salvable material 
hauling. 


Subparagraph b of TP-24 sets up a collection schedule which lists 
the pickup frequency per week at each pickup point for refuse collec- 
tion service by mechanized container collection. This schedule also 


lists the cubic yard container capacity required at each pickup point. 
Special Provision 3 entitled “AWARDS” provides that : 


Award of contract will be made to the responsible bidder whose total bid is the 
lowest providing the equipment the contractor proposes to use is satisfactory to 
the Contracting Officer and the contractor is regularly engaged in and specializes 


in, refuse collection services of the character required by this invitation for bids. 


Bids were opened on April 8, 1963. The only bids received were 
those of DeLisa Garbage Service and DeLorenzo Paper Stock, Inc., 
t/a DeLorenzo Waste Container Service. The bid submitted by 
DeLisa was the lower of the two at a unit price per capita per month 


of $0.275 and an estimated cost for fiscal year 1964 of $95,700. DeLor- 
enzo submitted a unit price per capita per month of $0.32 and an 
estimated cost of $111,360 for the fiscal year. Page 3 of the invitation 
contained a blank space in which bidders were to list the equipment 


items to be used. The list called for information entries on number 
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of units, type, make, age, capacity and condition. In the space pro- 
vided DeLisa entered the following information : 


No. of 
units Type Make Age Capacity Condition 


We will furnish all equipment called for in the Special Provisions. All equipment 
furnished, including mechanized containers in transporting equipment, will 
comply with the Special Provisions and be in good condition. 





One Garwood Load G.M.C. 1955 16 cu. yds. Good 
Packer 

One Open Body G.M.C. 1955 14 cu. yds. Good 
Truck 


Due to the failure of DeLisa to provide a complete listing of all equip- 
ment to be used, an opinion was requested from the Staff Judge 
Advocate as to the responsiveness of the bid to the terms of the invita- 
tion. On April 10, the Staff Judge Advocate provided an opinion in 
which it was stated that the DeLisa bid did not comply with TP-17 
by its failure to completely list the equipment items to be used and 
further stated that where an invitation requires submissions of such 
data any failure to -omply must be considered material and not an 
informality which may be waived citing 40 Comp. Gen. 132, 135. 

Since DeLorenzo supplied a complete list of equipment to be used 
on the work, and it was determined that its bid was responsive, con- 
tract No. DA-28-013—AI-3443 was awarded to that firm on April 17, 
1963. 

By letter of April 30, 1963, to us, which enclosed a letter of the same 
date to you, DeLisa protested the award contending, among other 
things, that the specifications were so definite in spelling out the 
equipment needed to bid the contract, that by bidding the contract 
under bond, they did describe and list their equipment as required. 
The file before us indicates that the probable reason why DeLisa did 
not submit a complete list of equipment was a belief that an addendum 
(which would have liberalized the cubic yard requirements of the 
mechanized containers) was to be issued momentarily. However, the 
view we take of this case does not require an inquiry into the reasons 
why DeLisa failed to furnish a complete list of equipment needed. 
Moreover, although the question as to whether DeLisa’s bid as sub- 
mitted was completely in conformance with the invitation require- 
ments is not free from doubt, in view of the complete listing of the 
containers in TP-24b of the invitation and DeLisa’s contentions with 
respect thereto, we need not, and do not, base our conclusions in this 
case on the issue of conformability or responsiveness. We think that 
the question involved here is not whether DeLisa’s bid was responsive 
to the terms of the invitation but whether DeLisa is a responsible 
bidder. We think there is no question but that the equipment listing 
requirements of TP-17 are for the purpose of determining whether a 
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prospective bidder will have the capacity and ability to perform the 
work described. The contract is one for the furnishing of refuse col- 
lection and disposal services and not for the furnishing of equipment, 
except as an incident to performing the services. The equipment list 
submission requirement was clearly designed to enable the contracting 
officer to determine in advance of award whether the firm awarded 
the contract would be able to perform responsibly. This conclusion is 
strengthened by the report of the Contracting Officer’s Representative 
which states that compliance with paragraph TP-17 was deemed sub- 
stantial and material to “enable proper evaluation of the bidder's capa- 
bility to perform, and to make award in accordance with SP-3 of the 
invitation * * *” [Italics supplied. ] 

Moreover, we do not think that the holding in 40 Comp. Gen. 132, 
cited as controlling in the Staff Judge Advocate opinion, is applicable 
to the facts of the instant case. In 40 Comp. Gen. 132, bids were 
requested for the construction of a closed circuit television system at 
NASA Wallops Station, Wallops Island, Virginia. Bidders were re- 
quired by the terms of the invitation to submit certain data to be used 
for evaluation of bids and bidders were cautioned that the requirement 
for submission of the data should be strictly complied with since 
failure to do so “may be cause for rejection of the bid.” Data was 
requested as to: (1) overall system layout including all technical data 
to support the proposed design; (2) names and addresses of all sub- 
contractors; and (3) a complete list of each system unit (amplifier, 
camera, camera control unit, etc.) by manufacturer and type number 
together with manufacturer’s descriptive technical literature, and any 
other technical data necessary to establish that the unit would satisfy 
the specified unit and/or system performance. The protesting bidder, 
whose bid had been rejected, proposed to employ in its unit certain 
microwave equipment which, it was conceded, failed to provide the 
video frequency responses required by the specifications without the 
use of equalizing amplifiers. However, the protesting bidder failed to 
list the equalizing amplifiers in the descriptive data submitted and the 
contracting officer rejected the bid as nonresponsive. In denying the 
protest, we noted that the invitation required the submission of tech- 
nical data necessary to establish that the unit would provide the re- 
quired performance. While it was conceded that all microwave sys- 
tems required some kind of equalizing amplifiers, it was noted that not 
all equalizing amplifiers had the same performance capability and 
detailed information with respect to such amplifiers would be required 
in order to determine whether the specifications could be satisfied by 
the proposed unit. It should be pointed out that the decision expressly 
distinguished the situation where the required data was needed for 
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the purpose of determining a bidder's responsibility. Specifically, we 
stated at page 134 that: 

You next point out that the data are required to be submitted under Note B 
for “evaluation” of the bid. You conclude from this provision that the data do 
not form an integral part of the bid but should be regarded only as aids to deter- 
min® that the specifications will be complied with. You state that the situation 
is controlled by our reasoning in B-132399, August 28, 1957 (37 Comp. Gen. 148), 
which you contend supports your position. In the cited case the data were by 
the specific language of the invitation not a part of the bid. We held, therefore, 
that such data were required for determination of the bidder’s responsibility, 
rather than the bid’s responsiveness, and that responsibility unlike responsive- 
ness could be based on data submitted after bid opening. In the Wallops Ysland 
procurement the data are specifically required for evaluation of bids. * * * 

We have consistently held that where the requirement for the sub- 
mission of descriptive literature or data is for the purpose of deter- 
mining the capability (responsibility) of the bidder rather than the 
responsiveness of the bid, the failure of the bidder to submit such data 
is not fatal to consideration of the nonconforming bid and the data may 
be provided subsequent to bid opening. 39 Comp. Gen. 247; id. 881. 
The result is the same even in cases where bidders are warned that fail- 
ure to conform to data submission requirements may result in rejec- 
tion of their bids. 89 Comp. Gen. 655. In this connection, we note 
that the present invitation did not contain any notice as to the conse- 
quences of a bidder’s failure to submit an equipment list or of the sub- 
mission of an incomplete list. 

It will be recalled that TP-15d states that the equipment specifica- 
tions were for “guidance purposes” and that deviations from the 
specification requirements would be permitted if the contractor’s pro- 
posed equipment was approved by the contracting officer “before any 
work was begun or any equipment or material purchased * * *”, 
These provisions, when added to the fact that there was no requirement 
that bidders actually own the necessary equipment at the time of bid 
submission, would indicate that the objective to be served by submis- 
sion of the equipment list could just as appropriately be accomplished 
by submission of the list after bid opening as before such opening. 

On the basis of the above analysis we think that it was improper 
to reject DeLisa’s bid without first affording that firm an opportunity 
to furnish a complete list of equipment. The reason for the outright 
rejection of DeLisa’s bid is difficult to understand in view of the 
position of the Contracting Officer’s Representative who states in his 
report that “The responsibility of the low bidder and of the contractor 
have not been discussed because the writer is of the opinion that each 
by virtue of its performance at this installation, is completely re- 
sponsible.” If this statement is accurate, it would appear that there 
is not only considerable confusion and uncertainty as to the purpose of 
the equipment list submission requirement but, indeed, even as to the 
necessity for such list. Therefore, it is our opinion that the purchasing 
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activity should make a definitive determination as to the responsi- 
bility of DeLisa and, if such determination is in the affirmative, the 
present contract with DeLorenzo should be canceled and award, if 
otherwise proper, made to DeLisa as the lowest responsive, responsible 
bidder as required by the law governing formal advertised bidding. 


[ B-151613 J 


Appropriations—Obligation—Contracts—Subsequent to Expira- 
tion Date 


The extension of procurement authorizations issued by the Agency for Inter- 
national Development to participating countries in those cases where the original 
contracting period has expired because the Agency was unable to complete the 
required extension action prior to the expiration date of the contracting period 
would not create any legal duty or liability on the part of the United States with 
respect to the authorization or to the use of the previously obligated funds, 
nor could the recipient country act in any manner to create a liability after the 
terminal contracting date; therefore, any action taken after the expiration of 
the contracting period must be construed as a new obligation and charged against 
funds available at the time such action is taken. 


To the Administrator, Agency for International Development, 
June 24, 1963: 


By letter of May 15, 1963, you requested our opinion as to whether 
you may consider certain funds to be properly obligated under the 
following facts and circumstances. 

In connection with AID operations, allotments of nonproject type 
funds are made to participating countries. Subsequently, these 
countries request the issuance of procurement authorizations to permit 
their purchase of stipulated commodities or types of commodities. 
Upon receipt of such authorization, the countries issue subauthori- 
zations to importers who thereupon act to consummate the purchases. 

The issuance of a procurement authorization by AID constitutes 
an obligation of appropriated funds. However, included in the terms 
of the Government’s obligation is a provision designating a specific 
contracting period for effecting procurement of the commodities 
covered. Procurements made after the terminal contracting dates 
are not eligible for financing. Section 201.5(A)(1)(ii) of ICA 
(AID) Regulation 1,asamended. You point out, however, that other 
regulations permit amendment of procurement authorizations and that 
requests by participating countries to extend terminal contracting 
dates have been routinely granted in those cases where the country 
satisfactorily demonstrates inability to successfully consummate con- 
tract negotiations within the required time for reasons beyond its 
control. You add that while such requests are customarily submitted 
to an AID country mission for clearance, the controlling regulation 
requires transmission to AID’s Washington office for final approval. 
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You state that ordinarily a request for terminal contracting date 
extension is submitted and approved by Washington prior to expi- 
ration of the original date so that the funds remain obligated for the 
extended period. But where the country does not submit the request 
until after expiration of the terminal contracting date the funds in- 
volved are considered as automatically deobligated, and subsequent 
extension approvals in appropriate cases are treated as new obligations. 

The request for our opinion is generated by several requests which 
have recently been submitted for terminal contract data extensions, 
the dates of submission being from two to twenty days prior to expira- 
tion of the original contracting periods. You explain that although 
AID/Washington has not acted on any of these requests prior to 
expiration of the original contracting period, it is clear that action 
could and would have been taken by officials in Washington if the 
requests had been more expeditiously handled. Because your current 
appropriations do not provide authority for reobligation of deobli- 
gated funds, you request our concurrence in the view that extension 
of the terminal contracting date in such cases after expiration of the 
initial contracting period may properly be considered as a continua- 
tion of the obligation against the funds initially charged as in the 
case of those extensions approved before the original terminal con- 
tracting date. You contend that it does not appear to be the intent 
of Congress in withholding the authority to reobligate deobligated 
funds to preclude the United States from honoring legitimate obliga- 
tions through imperfect operation of its own administrative machin- 
ery; that the intent of Congress appears, rather, to restrict AID 
authority only with respect to financing new undertakings with funds 
originally obligated for another purpose. 

The gist of your contention is that it is the intentions of your 
agency rather than its completed actions which control whether or 
not the United States is obligated under a particular circumstance. 
We cannot agree. The question whether Government funds are obli- 
gated at any specified time is answerable only in terms of an analysis 
of written arrangements and conditions agreed to by the United 
States and the party with whom it is dealing. If such analysis dis- 
closes a legal duty on the part of the United States which constitutes 
a legal liability or which could mature into a legal liability by virtue 
of actions on the part of the other party beyond the control of the 
United States, an obligation of funds may generally be stated to exist. 
But in the case you present for our consideration, there is no legal 
duty or liability whatever on the part of the United States with re- 
spect to such portion of a procurement authorization which has not 
been subauthorized by the recipient country prior to expiration of 
the contracting period. Nor could the recipient country act in any 






ee 
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manner to create a liability on the part of the United States after 
the terminal contracting date. Any action to be taken by your agency 
after the expiration date must, therefore, be construed as giving rise 
to a new obligation even though the initial duty expired by reason 
of the administrative inability to complete required actions prior 
to such expiration. And it follows that this new obligation can only 
be charged against funds available for obligation at the time it is 
incurred. 


The question presented is answered accordingly. 


[ B-151647 J 


Compensation—Overtime—lIrregular, Unscheduled—Supervision 
Effect 


Forest Service firefighter employees who are receiving premium compensation 
under 5 U.S.C. 926(2) on a seasonal basis for irregular and unscheduled over- 
time duty performed without supervision at their official stations when they 
are detailed to another national forest to perform under supervision similar 
duties, including irregular and unscheduled overtime, may have the brief peri- 
ods of such ordered and supervised duty regarded as an exception to the admin- 
istrative regulation which requires the employees for premium pay entitlement 
to be generally responsible for recognizing, without supervision, circumstances 
requiring them to remain on duty and, therefore, premium compensation may 
continue to be paid during such details, but payment for irregular or unscheduled 
overtime under any other authority is precluded. 


To the Secretary of Agriculture, June 25, 1963: 


On May 24, 1963, your Administrative Assistant Secretary re- 
quested our decision concerning the propriety of the basis used by 
the Department of Agriculture to compensate certain employees of 
the Forest Service for overtime work performed in connection with 
the detection and suppression of forest fires. 

The duties of the position occupied by the class of employees in- 
volved require them during critical fire seasons to recognize independ- 
ently and without supervision circumstances requiring them to 
perform overtime work on an irregular and unscheduled basis in 
connection with the detection and suppression of forest fires. Under 
existing practice these employees are paid premium compensation 
during critical fire seasons at the rate of 15 percent of basic compen- 
sation—but not in excess of 15 percent of the minimum scheduled 
rate for grade GS-9—as authorized by section 401(2) of the Federal 
Employees Pay Act of 1945, as amended, 5 U.S.C. 926(2), and imple- 
menting regulations of the Civil Service Commission for all irregu- 
lar and unscheduled overtime, night, and holiday duty required of 
them. 

On irregular occasions these employees are detailed from their offi- 
cial stations to other national forests to assist in emergencies in 
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combatting serious forest fires. The duration of such details may vary 
from one or two days to a week or more. While on such details the 
overtime work performed by the employees concerned usually is 
ordered by supervisors officially stationed in the national forest to 
which they are detailed. Therefore, under those circumstances they 
exercise a lesser degree of judgment in determining the amount of 
irregular and unscheduled overtime they must perform than when 
serving on duty in the national forest in which they are officially 
stationed. The specific questions submitted by the Administrative 
Assistant Secretary are as follows: 

(1) Do sections 25.263(4) (ii) [25.263(c) (4) (ii)], 25.272(b), and 25.273(b) 
prohibit removal of an employee from entitlement to premium compensation 
under 401(2) when sent on a detail for a short period of time to perform fire 
suppression work of a kind that is ordinarily performed at his official station 
but where the irregular, unscheduled overtime may be ordered rather than 
resulting from recognition of circumstances requiring such overtime work? 


(2) If the answer to question (1) is in the negative, does section 25.272 (c) (1) 
apply in such a situation? 


Section 25.263(c) is in part as follows: 


(c) The employee generally is “responsible” for recognizing, without super- 
vision, circumstances which require him to remain on duty. 
* - * + ~ * 7 


(ii) The requirement is that the employee remain on duty in continuation 
of a full, regularly scheduled, daily tour of duty. * * * 


Section 25.272(b) reads as follows: 


An employee in a position in which conditions warranting additional com- 
pensation under section 25.251 or section 25.261 exist only during a certain 
period of the year, such as during a given season, shall be paid such additional 
compensation only during the period he is subject to such conditions. 


Section 25.273 (b) reads as follows: 


Employees receiving additional compensation under section 25.261 shall not 
receive premium compensation for irregular, unscheduled overtime duty or 
duty at night or on holiday® under any other sections of this subpart, but shall 
=—" under other sections of this subpart for regularly scheduled overtime 
Also pertinent to the questions submitted is the following language 
appearing in section 25.261 which reads “Such additional compensa- 
tion on an annual basis takes the place of any other premium compen- 
sation prescribed in this subpart except premium compensation for 
regularly scheduled overtime duty.” 

The premium compensation on a seasonal basis for employees in 
the category to which your submission applies is fixed with the know]l- 
edge that occasionally they may be detailed to other national forests 
in cases of fire emergency. We understand that such details are rela- 
tively infrequent so far as any particular employee is concerned and 
that when so detailed the duties performed are substantially the same 
as would be performed by the employee in the national forest to which 
he is officially assigned. 
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The time when such employee may be detailed—being dependent 
upon the occurrence of a serious fire emergency in a national forest 
other than the one in which he is officially stationed—may not be 
determined in advance. Moreover, the duration of such details is 
dependent upon the extent of the emergency and how quickly and 
effectively the fire can be eliminated or controlled. Hence, it is rea- 
sonable to conclude that the overtime work performed while on such 
detail is irregular and unscheduled within the meaning of sections 
25.261 and 25.273(b) of the Federal Employees Pay Regulations. 

With some possible qualification as to the full requirements of sec- 
tion 25.263 (c), an employee detailed to another national forest because 
of a fire emergency is in no different status so far as concerns the appli- 
cation of the premium pay provision of the Federal Employees Pay 
Regulations than if he were performing firefighting duties in the 
national forest in which his official station is situated. Section 
25.263(c) says the employee “generally is responsible for recognizing, 
without supervision, circumstances which require him to remain on 
duty.” The use of the word “generally” in such provision. is a recog- 
nition of the fact that limited exceptions are contemplated to the re- 
quirements of that section. The temporary periods an employee may 
be detailed to another national forest and is under the general super- 
vision of an officer or employee officially stationed in the forest to 
which detailed reasonably may be considered as an exception to the 
general requirement in section 25.263(c). Hence, during the brief 
periods of such details it would be proper to continue to pay the em- 
ployees the 15 percent premium compensation under the authority of 
section 401(2). It follows that while an employee is receiving the 
said 15 percent premium compensation, sections 25.261 and 25.273(b) 
of the Federal Employees Pay Regulations would preclude payment to 
the employee for irregular and unscheduled overtime duties under any 
other authority. 

The first question presented is answered in the affirmative which 
renders unnecessary a reply to the second question. 


[B-151404] 


Coniracts—Specifications—Descriptive Data—Sufficiency of De- 
tails 


A descriptive data clause in an invitation which requested bidders to furnish 
“sufficient calculations to substantiate the adequacy of the design” of the special- 
ized equipment but did not spell out with particularity the extent of the detail 
of the data needed to show the efficiency and speed of the equipment offered is a 
defective invitation in that it does not give bidders any basis to determine the 
extent of the descriptive data to be furnished; however, since a contract has 
been awarded to a bidder offering equipment which meets the needs of the pro- 
curing agency cancellation and award to the protesting bidder who submitted 
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a detailed drawing which was determined to be insufficient to show the adequacy 
of the design would not be in the best interests of the Government. 


To the Secretary of the Navy, June 27, 1963: 


Reference is made to reports of May 17 and June 11, 1963, file R1.2, 
regarding the protest of Marlboro Company, Inc., against the award of 
contract No. N251-18786A (X) FMB by the Puget Sound Naval Ship- 
yard, Bremerton, Washington, to the Mathews Conveyor Company, 
pursuant to Invitation for Bids (IFB) 251-362-63. 

The record shows that Marlboro’s low bid to supply certain vertical 
tray conveyors was rejected for failure to submit the following descrip- 
tive data, as required by paragraph 6.1.r.1.a and b: 

a. Motor horsepower and type, together with sufficient calculations to substan- 
tiate the adequacy of the design of the power unit and drive system to perform 
the functions as required by this Specification. 

b. A brief description of the equipment, its operation and any special features 
which are incorporated in the design. 

It is reported that while Marlboro indicated the type and horse- 
power of the motor it intended to furnish, it submitted neither “suffi- 
cient calculations to substantiate the adequacy of the design of the 
power unit and the drive systems,” nor a brief description of the equip- 
ment and how it operated. Marlboro contends that a detailed drawing 
which it submitted with its bid met all of the above requirements. 

We have recognized that in procuring highly specialized equipment 
an administrative agency may require bidders to supply specific de- 
scriptive data on specific components of items being procured to enable 
it to conclude precisely what the bidder proposes to furnish and what 
the Government would be binding itself to purchase by the making of 
an award. 36 Comp. Gen. 415. However, we have also held that a 
requirement that bidders furnish unspecified data which is “sufficient” 
to prove compliance with the specifications, may render an invitation 
defective for failure to put bidders on notice of the extent of detail that 
the agency required their descriptive data to incorporate. 42 Comp. 
Gen. 598, B-150868, dated April 29, 1963. 

It is apparent that Marlboro and the Department of the Navy dis- 
agree as to what extent of detail is needed to show the “adequacy” 
of the design of certain components. The quoted language which 
calls for the data provides no help in settling this disagreement, 
since it employs only the generalized requirement that the design be 
adequate enough to meet the written specifications. The use of the 
word “adequate” is in our view no more informative than the word 
“sufficient.” 

We recognize that it will sometimes be difficult for the agency to 
spell out the particulars of what performance characteristics the 
descriptive data is required to show or prove. Nonetheless, it is 
reported by the contracting activity that they needed data which 
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would show the efficiency and speed of the system, and how many 
platforms would be put into the system at one time, in order to estab- 
lish whether the motor and gear box would operate the conveyor at the 
speed necessary to maintain required output. We think that since 
the particularity of the above language was not applied to the instant 
specifications, bidders were unable to determine the extent of the de- 
tail their descriptive data was expected to show, and accordingly, that 
the invitation was defective. 

The specifications also required submission of a brief description 
of the equipment and its operation. Marlboro claims entitlement to 
a waiver of this and the other requirements under paragraph 6.1.n 
because it stated in its bid that it was currently manufacturing this 
product for the Philadelphia Naval Shipyard. In support of its 
position Marlboro refers us to the following language at page 17 of 
the IFB which permits waiver of descriptive literature if: 

* * * (i) the bidder states in his bid that the product he is offering to furnish 
is the same as a product he has previously furnished to the purchasing activity 
under a prior contract and the bidder identifies the contract, and (ii) the Con- 


tracting Officer determines that such product meets the requirements of this 
Invitation for Bids. [Italics supplied.] 


In view of our conclusion that in any event the invitation itself is 
defective, and therefore unfair to all bidders, we do not believe it is 
necessary for us to determine whether Marlboro’s particular bid was 
responsive to that invitation. 

We suggest that in future procurements there should be set out in 
as great a detail as practical the information expected to be gleaned 
from the descriptive data. In the instant case, since the contract for 
the conveyors was awarded approximately 2 months ago, to a 
bidder offering equipment which meets the needs of the activity, we 
do not believe it would be in the best interest of the Government to 
require cancellation of the award and the IFB. 


[ B-151586 J 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Brand Name or Equal 


A low bidder who inserted the word “none” under a brand name or equal 
provision in an invitation which unlike some invitations merely stated that 
unless the bidder indieates that he is offering an equal product his bid shall be 
considered as offering a brand name product but did not require the bidders to 
furnish the brand name or equal is properly regarded as not offering the equal 
items and the fact that bidder inserted prices for the items would also preclude 
an interpretation that he did not intend to supply the required items and, hence, 
the low bid is construed as responsive to the invitation. 


To the Model Engineering and Manufacturing Corp., June 27, 1963: 


This refers to your letter of May 16, 1963, and the correspondence 
submitted on your behalf by Goodwin, Rosenbaum, Meacham & White, 
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Counselors at Law, protesting against the proposed consideration of 
a bid submitted by Standard Winding Company, under Invitation 


for Bids No. AMC-11-022-63-1590 (KE), issued by the Chicago Pro- 


curement District, U.S. Army, on March 8, 1963. 


The invitation requested bids on various quantities of AN/PRC-9 
(item No. 1) and AN/PRC-10 (item No. 4) Radio Sets, Ancillary 
Items and Stock Fund Components. The bidder was asked to insert 


a unit price for given quantities of radio sets, and it was provided 


that the bidder must include the sub and sub-subitems listed in the 
bid schedule, with each radio set, the cost of which was to be included 
in the cost of the radio set. 


As listed in the bid schedule, sub-subitems 1-10-4 and 4-10-4 are 


identical components—2 each lamp, incandescent, GE #331 or equal— 


used in each of the radio sets, and are the only components in the 
invitation called for by brand name or equal. Provision A on page 
37 of the invitation, entitled “BRAND NAME OR EQUAL?” provides 


in part as follows: 


(a) * * * Bids offering “equal” products will be considered for award if such 
products are clearly identified in the bids and are determined by the Government 


to be equal in all material respects to the brand name products referenced in the 
Invitation for Bids. 


(b) Unless the bidder clearly indicates in his bid that he is offering an “equal” 
product, his bid shall be considered as offering a brand name product referenced 
in the Invitation for Bids. 

(ec) (1) If the bidder proposes to furnish an “equal” product, the brand name, 
if any, of the product to be furnished shall be inserted in the space provided in 
the Invitation for Bids, or such product shall be otherwise clearly identified in 
the bid. * * * Accordingly, to insure that sufficient information is available, the 
bidder must furnish as a part of his bid all descriptive material (such as cuts, 
illustrations, drawings, or other information) necessary for the purchasing 
activity to (i) determine whether the product offered meets the requirements 
of the Invitation for Bids and (ii) establish exactly what the bidder proposes to 
furnish and what the Government would be binding itself to purchase by making 
an award. The information furnished may include specific references to infor- 
mation previously furnished or to information otherwise available to the pur- 
chasing activity. 


Bids were opened on April 15, 1963, and for the quantities to be 
ordered of 1,011 each AN/PRC-9, and 11,918 each AN/PRC-10, the 
bids received were evaluated as follows: 

Bidders and total contract prices bid: 


(1) Standard Winding Company-_----------------- $3, 010, 427. 30 
(2) Model Engineering & Mfg. Corp_-------------- 3, 129, 486. 36 
Rk Ee 3, 282, 256. 31 
(4) Dayton Electronics Products Company--------- 3, 289, 304. 43 
(5) Admiral Corporation......................... 3, 370, 915. 01 
(6) Electronic Division Budd Company-_--_--------- 4, 246, 298. 49 


ee IN INO icaisicticeshiciieninessinainincilehdhneditihaniidieiatabiitaindie 5, 115, 957. 72 
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It was noted that the portion of Standard Winding’s bid, covering 
sub-subitems 1-10-4 and 4-10-4, reads as follows: 


6240-228-7130 
(1-104) 2 each LAMP, INCANDESCENT . 32 
(4-104) ** * GE #331 or equal 

Bidding on: 


Manufacturer’s Name NONE 
Brand NONE Part No. NONE 





Standard Winding inserted unit prices on all its sub and sub-subitems, 


even though this was not required, and analysis reveals that the total 
of the subitem insertions equal the bid price quoted by this bidder for 
the maximum quantity of radio sets listed under item Nos. 1 and 4, 


namely, $226.90 per unit. As stated in the bid schedule, the sub- 
subitems are to be included wtih subitems 1-10 and 4-10: “RE- 
CEIVER-TRANSMITTER”; but the unit prices inserted by 
Standard on the sub-subitems do not total the price insertion for item 
1-10 and 4-10, of $185.00 and obviously indicate only a partial break- 
down of the Receiver-Transmitter price. 

You contend that in filling in its bid in the manner described above, 
namely, the insertion of the word “NONE,” and the insertion of a unit 
price of $0.32, Standard offered an “equal” item to which a brand 
name description is inappropriate; but at the same time, failed, in the 
words of PROVISION A, (c) (1), to enable the purchasing activity 
to “establish exactly what the bidder proposes to furnish and what the 
Government would be binding itself to purchase by making an award.” 

The case of Bayha v. Public Utility District No. 1 of Gray’s Harbor, 
97 P 2d 614, 620, is cited in your behalf as illustrating that the word 
“none” is a demonstrative pronoun, which, in correct usage, must have 
an antecedent to which it refers. It is contended that, as it appears in 
the Standard Winding bid, the word “none” refers, respectively, to 
“Manufacturer’s Name,” “Brand,” and “Part No.”; hence Standard 
Winding has offered to supply an equal item without a manufacturer’s 
name, brand or part number. 

In support of this conclusion you refer to paragraph (c) (1) of 
PROVISION A, BRAND NAME OR EQUAL, which states that: 


If the bidder proposes to furnish an equal product, the brand name, if any, of 
the product to be furnished shall be inserted in the space provided * * * 
[Italics supplied.] 

It is your contention that bidders are not obliged to offer brand name 
products as “equal” items; and where an “equal” item is being offered 
to which a brand name description is inappropriate, the bidder may 
do so by inserting the word “none.” ‘You conclude that the low bid 
is nonresponsive in accordance with the holding and principles 
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stated in our prior decisions B-144112, January 13, 1961, and 
B-144912, February 8, 1961. 

Each of the cited cases involved a bid where the bidder left blank 
the space provided after subitem descriptions which included brand 
name or equal. The “Brand Name or Equal” provision found in those 
invitations provided, in part, that bidders were required to indicate 
clearly whether they were furnishing the brand name or an equal 
item; and in both decisions, by failing to indicate either a brand name 
or an equal, the bidder was in the position of not being obligated to 
furnish the subitem and thus had an option after bid opening of either 
securing an award by clarification of its bid, or of so acting as to cause 
rejection of its bid, if it wished. We stated that such an option would 
be prejudicial to the other bidders and inconsistent with the principles 
of competitive bidding; and we concluded that these bids were non- 
responsive. (As you have noted, it was your bid that was rejected in 
B-144912, supra.) 

In reaching the conclusion that Standard Winding’s bid is respon- 
sive, the contracting officer and his legal counsel point out that the 
“Brand Name or Equal” clause found in this invitation does not state, 
as did the clause in the prior cases, that the bidder must clearly specify 
whether his bid was based on the brand name or on an equal. They 
cite paragraph (b) of the present clause which states that unless the 
bidder clearly indicates in his bid that he is offering an equal product, 
his bid shall be considered as offering the brand name product; and 
they conclude that the use of the word “none” in Standard Winding’s 
bid “simply manifests the bidder’s intent not to offer an equivalent 
item of another manufacturer.” 

We reach the same conclusion as the contracting officer. As you 
point out (we refer to page No. 2 of the memorandum of law, dated 
June 14, 1963, submitted in your behalf by Goodwin, Rosenbaum, 
Meacham & White, Esquires), the price notations appearing next to 
the disputed sub-subitems, 1-10-4 and 4-104 of Standard Winding’s 
bid, rule against an intrepretation under which Standard would be 
offering to supply none of the referenced items. Although the price 
insertions of $0.32 are not offered as bids, the insertion of a price 
figure by the bidder indicates a clear intent to furnish the referenced 
items, 

It is possible, as you say, that a bidder might offer an incandescent 
lamp lacking a brand name or part number, as an equal to the GE 
#331 lamp. We cannot understand, however, why such a lamp could 
not be referenced to its manufacturer. Surely the bidder would know 
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who manufactured the lamp it was offering, and presumably it would 
furnish this information in its bid, instead of inserting the word 
“none” next to the phrase “Name of Manufacturer,” if it intended 
to offer an equal item. 

It appears to us that by inserting the word “none” as it did, the 
bidder intended to indicate that it was not offering an equal item 
in place of the brand name item. Under the “Brand Name or Equal” 
clause considered in B-144112 and B-144912, supra, bidders were re- 
quired to state affirmatively whether they proposed to offer the brand 
name or an equal, and the absence of any insertion by the bidder in 
each case indicated that the bidder did not intend to furnish the item 
at all. In this case, paragraph (b) of the “Brand Name or Equal” 
clause provides that the bidder will be considered to have offered the 
brand name unless he clearly indicates that he is furnishing an equal 
item. As we have noted, the Standard Winding bid shows that the 
bidder does intend to furnish the required items, but we do not 
understand the word “none” to mean that the bidder is offering an 
equal item. The language used by the bidder is not inconsistent with 
an intention to furnish the brand name, and we believe this is the 
interpretation a court would place on the language. 

Accordingly, we do not find that the Standard Winding bid is 
nonresponsive, and your protest is therefore denied. 


[ B-151602 J 


Military Personnel—Record Correction—Retired Pay—Disability 


A member of the uniformed services whose records are corrected to show that 
his release from active duty as an Army officer in 1944 was for physical disability 
although he had a subsequent period of active service (1950-1955) as an en- 
listed member in the Air Force is entitled to retired pay computed on the basis 
of 75 percent of his active duty pay and length of service for the period prior to 
October 1, 1949—effective date of the Career Compensation Act of 1949—and 
since the saved retired pay for the period from October 1, 1949, until the date 
of his enlistment is greater than any retired pay that could be paid under an 
election pursuant to section 411 of the act such amount is payable, less disability 
compensation payments received from the Veterans Administration. 


Military Personnel—Record Correction—Pay Rights 


A member of the uniformed services whose records are retroactively corrected 
to show that his release from active duty as an officer in the Army was for 
reason of physical disability, even though he had a subsequent period of enlisted 
service in the Air Force, is regarded as having a valid enlistment notwithstand- 
ing that there is no statutory authority that contemplates or permits the enlist- 
ment of a disability retired officer of one of the services in another service, and, 
therefore, retention of the active duty pay and allowances received as an 
enlisted man is proper. 
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Military Personnel—Record Correction—Retired Pay—Subsequent 
Enlisted Service Effect 


A member of the uniformed services whose records are corrected to show that 
his release from active duty as an Army officer in 1944 was for physical disa- 
bility, although he had a subsequent period of active service (1950-1955) as 
an enlisted member in the Air Force, is not required to have his enlistment 
regarded as affecting his retired pay status, even though he is not entitled to 
retired pay during the active enlisted service, and upon release from such 
service, the savings provisions in section 519 of the Career Compensation Act 
of 1949, effective October 1, 1949, are construed as saving only the rights which 
had vested preceding the date of enactment of the 1949 act so that the member’s 
active enlisted service may not be used to increase the greater saved retired 
pay under laws in effect prior to the 1949 act. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, 
June 27, 1963: 

By first indorsement dated, May 20, 1963, the Office, Chief. of Fi- 
nance, Department of the Army, forwarded your letter of May 3, 1963, 
requesting an advance decision concerning the payment proposed on 
a voucher in favor of First Lieutenant James M. Coggin, O1 293 914, 
Army of the United States, retired, representing disability retired 
pay for the period February 25, 1944, through March 31, 1963, less 
Veterans Administration compensation and retired pay received dur- 
ing the same period. The request was forwarded under D. O. Num- 
ber A-705 allocated by the Department of Defense Military Pay and 
Allowance Committee. 

It appears that James M. Coggin was appointed second lieutenant, 
Army of the United States, and entered on active duty in that grade, 
September 18, 1942; that he was promoted to first lieutenant Janu- 
ary 1, 1943, was relieved from active duty on February 24, 1944, and 
was honorably discharged March 14, 1944, having completed 16 years, 
5 months, and 5 days’ service for basic pay purposes; that he enlisted 
in the Regular Air Force as a master sergeant on June 7, 1950, and 
served until July 31, 1955; that he was retired in that grade after 
22 years, 11 months, and 11 days’ service for basic pay purposes and 
21 years, 6 months, and 29 days’ active service; and that he has been 
paid retired pay by the Air Force from August 1, 1955, to date. 

The member’s records were reviewed by the Army Board for Cor- 
rection of Military Records and on January 9, 1962, the Secretary 
of the Army, under the provisions of 10 U.S.C. 1552, directed that all 
the Department of the Army records of James M. Coggin be corrected 
to show that he was relieved from active duty by reason of physical 
disability on February 24, 1944, and certified to the Veterans Admin- 
istration as eligible for retired pay benefits in the grade of first lieu- 
tenant, effective February 25, 1944, under the provisions of section 5 
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of the act of April 3, 1939, Ch. 35, 53 Stat. 557, 10 U.S.C. 456 (1940 
Ed.). <A disability rating of 10 percent was authorized. As a result 
of such correction of his records, Lieutenant Coggin is entitled to 
retirement pay under the act of April 3, 1939. However, since diverse 
opinions have been rendered by The Judge Advocate General, United 
States Air Force, and The Judge Advocate General, Department of 
the Army, as to the type and amount of retired pay to be allowed, 
you have requested an advance decision in the matter. 

The correction of a member’s records to show a right to retroactive 
retirement pay should place him as nearly as possible in the same posi- 
tion he would have occupied had the evenis actually happened on the 
date or dates shown in his corrected record. 34 Comp. Gen. 646, 647. 
On that basis Lieutenant Coggin is entitled to retirement pay com- 
puted at 75 percent of the active duty pay of a first lieutenant with 
over 16 years’ service for basic pay purposes based on the laws in effect 
prior to October 1, 1949, for the period February 25, 1944, through 
September 30, 1949, less the amount of disability compensation paid 
him during the same period. 

While there appears to be no statutory provision which contemplates 
or permits the enlistment of a disability retired officer of one of the 
Armed Forces, in another Armed Force, Lieutenant Coggin’s enlist- 
ment in the Air Force in 1950 was valid at that time and we find no 
basis for questioning his right to retain the active duty pay and allow- 
ances received by him as an enlisted man. Also, since his corrected 
record shows that he was retired for disability in 1944, and it appears 
that saved retired pay was greater than any retired pay which could 
have been paid under an election authorized by section 411 of the 
Career Compensation Act of 1949, Ch. 681, 63 Stat. 823, 37 U.S.C. 281 
(1952 Ed.), he is entitled to the amount payable on that basis, based on 
his service as a first lieutenant with over 16 years of service, for the 
period October 1, 1949, to June 6, 1950, less disability benefits received 
fromthe Veterans Administration. 

While Lieutenant Coggin is not entitled to any retired pay during 
his active service in the Air Force, his enlistment in that component 
did not affect his disability retired pay status and upon his release from 
active duty on July 31, 1955, he must be considered as having continued 
to be entitled to receive retirement pay computed on the basis of the 
grade of lieutenant, Army of the United States. It appears that he 
would not be entitled to an increase in retired pay under section 516 of 
the 1949 act, 37 U.S.C. 316 (1952 Ed.), in the circumstances here in- 
volved, since the saved retired pay is greater. The amount of retirement 
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pay to which Lieutenant Coggin is entitled under the savings 
provision contained in section 519 of the 1949 act, 37 U.S.C. 318 (1952 
Ed.), is based on his years of service at the time of his retirement on 
February 24, 1944, or 16 years, 5 months, and 5 days, since that provi- 
sion of law saved only the rights which had already vested preceding 
the date of enactment of the 1949 act and his subsequent years of active 
service as master sergeant may not be used to increase such saved pay. 
Thus, for the period on and after August 1, 1955, his retirement pay 
computed under the laws in effect prior to the effective date of the 1949 
act should be at the following rates: $237.72 per month from August 1, 
1955, through May 31, 1958, and $251.98 from June 1, 1958, through 
March 31, 1963. 

Accordingly, the amount proposed for payment must be recomputed, 
using the saved pay rates shown above for the period August 1, 1955, 
through March 31, 1963. Upon adjustment of the amounts due for 
that period, the voucher, which is returned herewith, may be paid, if 
otherwise correct. 


[ B-151654 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Etc.— 
Total v. Extension Differences 


A low bid submitted in response to an invitation, which permitted an aggregate 
award of three items, if most advantageous to the Government, by a bidder 
whose total for the items did not equal the correct arithmetical sum of the in- 
dividual items was properly evaluated as a separate bid on the aggregate amount 
and, in view of the fact that the aggregate bid price represented a quantity dis- 
count from the total on all items and that the bidder, after his bid was opened 
and before any other bids were read, alleged that he had not made any error in 
addition, the bid is not required to be considered an erroneous bid nor is the bid- 
der under any necessity to show the specific reduction from the total on all three 
items; therefore, award on the basis of such low aggregate bid is proper. 


To Warren Painting Company, Inc., June 27, 1963: 


By letter dated May 23, 1963, with enclosures, you protested against 
the award of any contract to Clark’s Painting and Decorating Com- 
pany under invitation for bids No. 65-501-63-67. 

The invitation dated May 2, 1963, requested bids for supplying all 
labor and materials to perform all operations in connection with the 
exterior painting of buildings at Elmendorf Air Force Base. Bids 
were requested under three items on a unit price basis for each de- 
signated building. Item 1 provided for a total bid and item 3 pro- 
vided for a total bid on items 2 and 3. Also, space was provided in 
the schedule for the insertion of the dollar amount of “TOTAL BID 
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ITEMS 1, 2 AND 3.” Bidders were advised on page 3 of Schedule 
“C” that: 

Award will be made on total aggregate bid of item 1 or total aggregate bid of 
items 2 and 3 or an aggregate award will be made on items 1, 2 and 3, whichever 
is most advantageous to the Government. 

The two lowest bids received were abstracted as follows: 


Clark Warren 


pee $25,072 $25,005 
Total bid for items 2 & 3...................... 26,729 32,189 
Total bid for items 1, 2 & 8................... 49,211 54, 907* 


* 4 percent discount if awarded all items 


While Clark totaled the subitems in each group of items and arrived 
at separate correct item totals for item 1 and items 2 and 8, the cor- 
rect arithmetical item total of all items is $51,801 and not $49,211 as 
indicated above. In view thereof, you contend that award may not 
be made to Clark since that bidder failed to explain in its bid the dif- 
ference between its total bid for items 1, 2 and 3 and the actual arith- 
metic sum of the total prices bid for these items. 

We have held that bids on an “all or none” basis must be accepted if 
they offer the lowest aggregate price. 35 Comp. Gen. 383, 37 id. 814; 
38 id. 550. Here, the invitation clearly contemplated that an aggre- 
gate award on items 1, 2 and 3 would be made if most advantageous to 
the Government. The low bid of Clark in the amount of $49,211 in 
the aggregate, while not representing the correct total of the amounts 
bid on the three items, is in effect a separate bid in the aggregate only 
for all these items. There is no requirement in the invitation that the 
aggregate bid on items 1, 2 and 3 must equal the total of those items. 
On the contrary, the aggregate bid of Clark was distinct from his total 
bid prices on each item, and properly may be evaluated as such under 
the invitation language quoted above. 

Neither do we feel that Clark made an error in arriving at his total 
aggregate bid price. It is doubtful that a mistake could have been 
made where such bidder’s aggregate bid represented an amount which 
reflected a 5 percent quantity discount from the total of his bids on 
allitems. Also, we note from the record that Clark’s bid was read first 
at opening and, before any other bid was opened and read, a repre- 
sentative of Clark remarked that since his aggregate bid of $49,211 was 
a separate bid for all items, there was no error in addition nor any 
necessity to show in the bid any specific percentage of reduction from 
the total amount bid on all three items. 
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Concerning Clark’s responsibility as a prospective contractor, the 
file contains a copy of a letter dated June 18, 1963, from the Air Force 
to Clark removing the suspension theretofore placed against it. 
Hence, no present impediment exists with respect to an award to 
Clark. 

Accordingly, we find no legal basis to object to an award in the 
aggregate to Clark as the lowest responsive bidder under the invitation. 


[ B-151796 J 
Bids—Qualified—All or None—Propriety 


An “all or none” qualification in a low aggregate bid submitted in response to 
an invitation which did not contain any provision prohibiting the submission 
of all or none bids does not make the bid nonresponsive. 


Bids—Qualified—All or None—Partial Award Lower 


An “all or none” qualification in a low aggregate bid for two items which was 
construed by the contracting officer as applicable to the second item on which the 
bidder was not the low bidder should have been construed to apply to both items 
and, therefore, since an award to the low aggregate bidder will result in a lower 
cost to the Government than awards on a combination of bids, award to the low 
aggregate bidder is required and the combination awards should be canceled. 


To the Secretary of the Army, June 27, 1963: 


We refer to a letter of June 13, 1963, received from the Director of 
Procurement and Production, Headquarters, United States Army 
Command, Washington 25, D.C., requesting our consideration of a 
protest from the Imperial-Eastman Corp., 6300 West Howard Street, 
Chicago 48, Illinois, regarding the award of Contracts 
No. DA-20-113-AMC-1559(T) and DA-20-113-AMC-1560(T) to 
other than that concern. 

By IFB No. AMC-20-113-63-1290(T), dated March 4, 1963, the 
United States Army Tank-Automotive Center, Detroit Arsenal, Center 
Line, Michigan, solicited bids for two items of different type hose 
assemblies. Page 3 of the invitation stated that the procurement was 
for 440 units of item 1, and 363 units of item 2. The bidder was to 
insert a unit price for each item and was to extend the total price for 
each item into an amount column. The invitation did not require a 
bid on both items. 

In response to the invitation 9 bids were received and opened on 
April 2, 1963, of which 3 are material to the case under consideration. 
Hydralink Corp., 2160 E. 9 Mile, Warren, Michigan, submitted a bid 
of $3,722.40 for the 440 units of item 1 based on a unit price of $8.46. 
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The $3,722.40 was discounted at 14 percent, to arrive at a bid price of 
$3,703.79 for Hydralink Corp. on this item. Anchor Coupling Co., 
Inc. Church and Fourth Street, Libertyville, Illinois, submitted a bid 
of $2,424.84 for the 363 units of item 2 based on a unit price of $6.68. 
Imperial-Eastman Corp., the protesting bidder, submitted a bid of 
$3,621.20 for the 440 units in item 1 based on a unit price of $8.23 and 
a bid of $2,453.88 for the 363 units in item 2 based on a unit price of 
$6.76. On page 3 of the bid submitted by Imperial-Eastman Corp., 
immediately below the provisions on this page relating to the number 
of units of each item involved in the procurement, the description of 
the items and the provision relating to f.o.b. destination, appeared a 
qualification which was inserted by the bidder, “NOTE: Quoting on 
an ‘all or none’ basis.” ‘on 

The contracting officer determined that the “all or none” qualifica- 
tion rendered the bid of the Imperial-Eastman Corp. nonresponsive 
and award of item 1 was made to Hydralink Corp., while item 2 was 
awarded to Anchor Coupling Co., Inc. It should be noted that the 
aggregate bid submitted by Imperial-Eastman Corp. on items 1 and 
2 totaled $6,075.08, which was some $53 less than the combined bids 
of Hydralink Corp. on item 1 and Anchor Coupling Co., on item 2. 

The record indicates that after award the contracting officer redeter- 
mined his position that the bid of Imperial-Eastman was nonrespon- 
sive and was prepared to cancel the contract awarded to Hydralink 
Inc. on item 1, and make award of this item to Imperial-Eastman 
Corp. The contracting officer refused to cancel the contract awarded 
to Anchor Coupling Co., Inc. on item 2 since on this item Imperial- 
Eastman was not the low bidder. In this regard the contracting 
officer determined that the “all or none” qualification inserted in the 
bid submitted by Imperial-Eastman Corp. applied only to item 2. On 
May 13, 1963, Imperial-Eastman Corp. directed a letter to the United 
States Tank-Automotive Center protesting the action taken by the 
contracting officer. 

The first question presented is whether the Imperial-Eastman Corp. 
qualification of “all or none” inserted in its bid rendered such bid 
nonresponsive. The rule is well established that in the absence of a 
provision in the invitation to the contrary, an “all or none” bid is 
responsive and must be accepted if it offers the lowest aggregate price. 
35 Comp. Gen. 383, 37 id. 814; 38 id. 550. We have also held that 
where the acceptance of a bid submitted on an “all or none basis” will 
result in a lower cost to the Government than would a combination 
of bids without such qualification, the “all or none” bid should be 
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accepted even though a partial award could be made at a lower unit 
cost. 35 Comp. Gen. 383; B-127916, July 18, 1956; B-122521, April 21, 
1955. In this case we find that the invitation did not contain a 
provision that would prohibit the submission of an “all or none” bid; 
therefore, the bid submitted by Imperial-Eastman Corp. could not 
be considered nonresponsive because of the insertion of the above 
qualification. The question is also presented whether the bid of 
Imperial-Eastman Corp. was the low bid in the aggregate. The deter- 
mination of this question depends on whether the “all or none” quali- 
fication inserted by Imperial-Eastman Corp. applies only to item 2 as 
the contracting officer contends or whether the qualification applies to 
both items 1 and 2. In this regard it appears that the construction 
now proposed by the contracting officer is inconsistent with his initial 
conclusion, that the bid of Imperial-Eastman Corp. was nonrespon- 
sive, even as to item 1. No cogent reasons have been offered by the 
contracting officer to support the construction proposed by him. From 
a review of the entire bid submitted by the Imperial-Eastman Corp., 
it is apparent that the bidder by inserting the “all or none” qualifica- 
tion was stating that unless it received an award of both items 1 
and 2, the bid should not be considered. In these circumstances the 
“all or none” qualification should properly be construed to apply to 
both items 1 and 2. 

Accordingly, we find that the bid of Imperial-Eastman Corp. should 
have been considered for award as the low aggregate bidder pursuant 
to our decisions and the requirements of 10 U.S.C. 2305(c). 

As administratively recommended, the awards made should be can- 
celed, and award made to Imperial-Eastman Corp. 


[ B-151568 J 


Pay—Promotions—Temporary—Saved Pay—Items for Inclusion 
or Exclusion 


A Navy chief warrant officer who, when given a temporary appointment as 
lieutenant, was occupying public quarters so that his monthly take-home pay, 
without the quarters allowance, is greater than the pay and allowances of the 
temporary grade is entitled to have the actual conditions of the service con- 
sidered in determining the amount of total compensation under the savings 
provisions of 10 U.S.C. 5596(f) as well as under the temporary appointment, and, 
therefore, he may continue to receive the greater take-home pay under his per- 
manent grade until such time as public quarters are no longer available and it is 
to his advantage to elect the pay and allowances of a lieutenant. 


— (jg) D. E. Stone, Department of the Navy, June 28, 


Reference is made to your letter of April 8, 1963, with enclosure 
including a copy of your letter of February 20, 1963, forwarded by 
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second indorsement dated May 16, 1963, of the Comptroller of the 
Navy under Department of Defense Military Pay and Allowance 
Committee Submission No. DO-N-704, requesting an advance decision 
as to the legality of crediting the pay account of Lieutenant Robert S. 
Stone, 203281, USN, with saved pay of his former rank, CWO (W-4) 
or with the pay and allowances of a lieutenant. 

In the second indorsement it is reported that Lieutenant Stone was 
formerly a chief warrant officer, W-4, by permanent appointment 
and that under authority of'10 U.S.C. 5596 he received a temporary 
appointment as lieutenant, U.S. Navy, effective December 27, 1960. 

In your letter it is stated that in accordance with paragraph 
044022-2c(2) of the Navy Comptroller Manual when the pay and 
allowances of a member’s rank exceed those of his saved pay, he is 
to be credited with the rates of pay for his present rank. Further, 
it is stated that when Lieutenant Stone was promoted from CWO 
(W-4) to the rank of lieutenant he elected saved pay; that at that time 
his basic pay as a CWO (W-4) was $543; that basic allowance for 
quarters was $119.70 and subsistence allowance was $47.88. At that 
time his pay and allowances as a lieutenant would have been less than 
as a chief warrant officer. Also, it is shown that a comparison of saved 
pay for Lieutenant Stone and the present pay of a lieutenant is as 
follows: 


W-4 Lieutenant 
$543.00 - Basic Pay = - $535. 00 
119.70 - BAQ as 130. 05 
47.88 - BAS _ 47.00 
$710. 58 $712. 93 


It is pointed out that the member’s saved pay is now $2.35 less than 
the pay and allowances to which he is entitled as a lieutenant but that 
since the member is currently residing in navy public quarters with his 
dependents his basic allowance for quarters is checked and, therefore, 
excluding the basic allowance for quarters, his take-home pay is 
greater if computed on the saved pay of a chief warrant officer rather 
than as a lieutenant. Your question is whether under these circum- 
stances Lieutenant Stone may elect to continue drawing saved pay as 
long as he is residing in public quarters or must he be credited with 
a lieutenant’s pay. 
Section 5596(f) of Title 10, U.S. Code, provides as follows: 


(f) Temporary appointments under this section do not change the permanent, 
probationary, or acting status of members so appointed, prejudice them in regard 
to promotion or appointment, or abridge their rights or benefits. A person re- 
ceiving a temporary appointment under this section may not suffer any reduction 
in the pay and allowances to which he was entitled because of his permanent 
status at the time of his temporary appointment or any reduction in the pay and 
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allowances to which he was entitled under a prior temporary appointment in a 
lower grade. 


In our decision of April 12, 1962, B-148145 (41 Comp. Gen. 663), 
copy enclosed, the third question concerned a commissioned warrant 
officer (W-4) who received a temporary appointment as lieutenant 
(O-8E). Asa CWO (W-4) he was entitled to basic pay at $528, sub- 
sistence allowance at $47.88 and basic allowance for quarters at 
$119.70, a total of $695.58. As a lieutenant (O-3E) he was entitled to 
basic pay at $535, subsistence allowance at $47.88 and basic allowance 
for quarters at $102.60, a total of $685.48. On such basis the member 
was entitled to the saved pay and allowances of a CWO (W-4). If 
ut the time of his temporary appointment, however, he was assigned 
public quarters, the amount of saved pay and allowances as a CWO 
(W-4) for credit to his account would have been $575.88 ($528 basic 
pay and $47.88 subsistence allowance) or $7 less a month than the pay 
and allowances of $582.88 ($535 basic pay and $47.88 subsistence al- 
lowance) for credit to his account as a lieutenant. In these circum- 
stances we concluded that the savings provisions of the statute under 
which the officer was temporarily promoted did not deprive him, while 
occupying Government quarters, from receiving the pay and allow- 
ances of the temporary grade since the actual amount payable to him 
or for credit to his account on that basis would exceed the amount he 
would receive on a saved pay basis. This was so even though the pay 
and allowances of the permanent grade would have exceeded those of 
the temporary grade if the quarters allowance had been payable. 

The circumstances in Lieutenant Stone’s case present thé reverse of 
the situation considered in the above decision. That is, while Lieu- 
tenant Stone occupies public quarters the monthly amount of his take- 
home pay and allowances based. on the permanent grade of CWO 
(W-4) is $590.88 ($543 basic pay and $47.88 subsistence allowance) 
or $8 more than the pay and allowance of $582.88 ($535 basic pay and 
$47.88 subsistence allowance) he would receive on the basis of his tem- 
porary grade. Since quarters allowance is not payable when quarters 
in kind are furnished and since the actual conditions of service must 
be considered in determining the amount of total compensation under 
the savings provisions as well as under the temporary appointment, 
the officer may continue to receive the greater take-home pay until 
such time as conditions change at which time he may make another 
election. 

Based on the foregoing, Lieutenant Stone may continue to receive 
saved pay until such time as public quarters are no longer available, 
and it is to his advantage to elect to take the pay and allowances of a 
lieutenant. 

Your question is answered accordingly. 
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Appropriation Act, 1962, against 
use of appropriated funds to re- 
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tect interests of U.S_.-.-.-- 

Services on other than Federal 

lands 
Payment 
Although advance deposits 
of estimated costs are re- 
quired from public and 
private agencies to cover 
cooperative work author- 
ized under 16 U.S.C. 572 
to be performed by For- 
est Service at expense of 
interested parties, in view 
of fact that by written 
agreement provision may 
be made for emergency 
work to be paid from For- 
est Service appropria- 
tions on _ reimbursable 
basis, payment for other 
than emergency work may 
be made in arrears 
whether paid for in ad- 
vance or on reimbursable 
basis, work would be “at 
the expense of interested 
parties” ; therefore, legis- 
lative history not indicat- 
ing intent to preclude use 
of appropriations on 
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AGRICULTURE DEPARTMENT— 


Continued 
Forest Service—Continued 
Services on other than Federal 


lands—Continued 

Payment—Continued 
reimbursable basis for 
other than emergency 


work, Forest Service may 
perform cooperative serv- 
ices pursuant to 16 U.S.C. 
572 on reimbursable basis 


when considered advanta- - 


geous to Govt., and when 
recovery of costs, includ- 
ing bond procedures, is 
GEE vidciaicccaceameicn 
Under 15 U.S.C. 572, which 
authorizes performance of 
cooperative work by For- 
est Service and deposit 
of moneys advanced to 
cover estimated cost of 
work to special fund, 
amounts collected on basis 
of estimated advanced bill- 
ings may not be credited 
to Forest Service appro- 
priations prior to _ per- 
formance of work, and 
such amounts which rep- 
resent advance deposits 
are for credit to special 
fund 


ALASKA 


Statehood—preparation of remains of 
employees—allowable cost of 
preparation of remains of em- 
ployees stationed in Alaska or 
Hawaii who died while travel- 
ing on official business is gov- 
erned by Part III, E.O. No. 8557, 
dated Sept. 30, 1940, as amended, 
issued pursuant to 5 U.S.C. 103a, 
which specifies no limitation on 
costs when employees die while 
traveling on official business out- 
side continental limits of U.S., 
rather than Part II imposing 
$150 limitation on allowable cost 
for preparing remains when em- 
ployees die within continental 
limits of U.S., no amendment 
having been made after admis- 
sion of Alaska and Hawaii into 
Union to definition “Continental 
United States” as meaning 48 
Sta‘2s and District of Columbia 
which is contained in Executive 


ALLOWANCES 
Quarters. (See Quarters Allow- 
ance) 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 
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Military personnel—notice, etc., ef- 
fect—notice to commissioned of- 
ficer in Army of U.S. or Reserve 
component that he is qualified 
for Regular Army warrant officer 
appointment may not be consid- 
ered as appointment as officer in 
Regular Army for entitlement 
to mustering-out pay under 
Mustering-Out Payment Act of 
1944 or Title V of Veterans Re- 
adjustment Assistance Act of 
1952 

Presidential — effective date — fixed 
statutory term of office of Presi- 
dential appointee in accordance 
with rule of accounting officers 
commences when Presidential 
commission is signed after con- 
firmation of nomination by Sen- 
ate, and fact that appointee does 
not enter upon duty until later 
date and that incumbent remains 
in position is immaterial; there- 
fore, 4-year term of General 
Counsel, National Labor Rela- 
tions Board, fixed by sec. 3(d), 
Labor-Management Relations 
Act, 29 U.S.C. 153(d), became 
effective May 14, 1959, date 
President signed commission fol- 
lowing Senate confirmation, and 
not June 29, 1959, date he en- 
tered on duty, and issuance of 
Presidential commission being 
tantamount to accepting resig- 
nation of incumbent, his con- 
tinued services were in de facto 
status, and official acts  per- 
formed while serving in that 
status were as valid as though 
he were officer de jure__..----- 


APPROPRIATIONS 


Atomic Energy Commission—court 
costs reimbursement— cost of liti- 
gation undertaken by contractor 
at request of General Services 
Administration contracting offi- 
cer to test constitutionality of 
State tax as it affects Idaho tax 
on gasoline secured by Atomic 
Energy Commission through Fed- 
eral Supply Schedule contracts 
entered into pursuant to sec. 
201(a) (3), Federal Property and 
Administrative Services Act of 
1949, as amended, 40 U.S.C. 
481(a)(3), which authorizes Ad- 
ministration to procure and sup- 
ply personal property for use of 
executive agencies, is cost in- 
curred by Administration in car- 
rying out its normal duties ard 
functions to protect interest of 
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APPROPRIATIONS— Continued 
U.S. for which appropriations of 
other agencies are not available 
in absence of express statutory 
language, and outcome of litiga- 
tion establishing precedents ap- 
plicable to purchases of all order- 
ing agencies in taxing State, 
Atomic Energy Commission is 


not required to reimburse part of 


litigation expenses incurred by 


Administration to test constitu- 
CI: 68 Bn net cncttisininn 


Availability 
Construction, etc.—specific appro- 





priation requirement — minor 
construction projects incident 
to property disposal program 
of Dept. of Defense such as 
construction of concrete segre- 
gation bins and _ transitory 
shelters which are not tempo- 
rary structures even though 
eonstructed of prefabricated 
materials, movable and ac- 
counted for as personal prop- 
erty, must be regarded as 
public buildings and public im- 
provements for which specific 
appropriations are required 
under sec. 3733, R.S., 41 U.S.C. 
12, and, therefore, use of oper- 
ation and maintenance appro- 
priations made available for 
expenses of preparation for 
disposal and disposal of mili- 
tary supplies, equipment and 
material in sec. 511, Depart- 
ment of Defense Appropriation 
Act, 1963, 76 Stat. 329, to fi- 
nance cost of constructing pub- 
lic buildings or public improve- 
ments for disposal program is 
not proper 


Contracts—future needs—a 3-year 


contract for services and sup- 
plies not contingent on issu- 
ance of orders but to be fur- 
nished automatically incident 
to landings of Govt. aircraft at 
Wake Island, cost to be 
charged to Department of De- 
fense Appropriation Act, 1962, 
is not requirements contract 
which does not obligate funds 
under sec. 1311, Supplemental 
Appropriation Act, 1955, 31 
U.S.C. 200, until orders are 
issued against contract and, 
therefore, contract is not ex- 
empt from statutory prohibi- 
tions against obligating Govt. 
in advance of appropriations 
and beyond extent and availa- 
bility of authorizing appropri- 
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APPROPRIATIONS— Continued 
Availability—Continued 


ation, accordingly, 3-year con- 
tract exceeding bona fide needs 
within fiscal year availability 
of appropriation, Govt. is only 
bound to extent of fiscal year ; 
however, because of nature of 
contract it may be completed, 
but long-term contract author- 
ity should be requested from 
Congress if future similar 
needs cannot be met on annual 
basis, with renewal options 
from year to year 


Expenses incident to specific pur- 


poses 
Necessary expenses 
Cost of permanent improve- 
ments to private property, 
estimated 10 percent of 
total sum to be expended 
under Public Health Serv- 
vice cost-reimbursement 
contract for experimental 
breeding of primates for 
eancer research by Na- 
tional Institutes of 
Health, is proper charge 
against appropriated fund, 
notwithstanding general 
rule that in absence of 
specific legislation appro- 
priated funds may not be 
used for permanent im- 
provement of private prop- 
erty, rule being one of pol- 
icy and not of positive 
law; however, facts and 
circumstances of each case 
must be considered, and in 
view of fact that under 
proposed contract perma- 
nent improvements to con- 
tractor’s property are 
essential for cancer re- 
search, contractor is par- 
ticularly well qualified to 
perform, and in. climate 
ideally suitable for project, 
and cost of improvements 
is nominal in comparison 
with total costs, contem- 
plated improvements will 
not contravene rule____- 
Obligation of Federal Avia- 
tion Agency which might 
arise under aircraft rental 
contract for damages or 
destruction of contractor’s 
aircraft is necessary ex- 
pense incident to hiring 
of aircraft for which Agen- 
cy’s 1963 appropriation 
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Availability—Continued 


Expenses incident to specific pur- 


poses—Continued 


Necessary expenses—Continued 
is expressly available and, 
therefore, that appropria- 
tion is available for any 


that State- or county-owned 
roads within or serving na- 
tional forests are essential to 
purpose of sec. 205, use of 
proposed cooperative agree- 
ment form will protect inter- 





payments under liability ests of U.S----------------- 590 
clause of contract.__---— Printing and binding. (See Print- 
Public building improvements— ing and Binding, appropria- 

use of appropriation for ex- tion availability) 

tension and remodeling of, Representation allowances—print- 
State Dept. building to pay ing, etc.—use of representation 
cost of constructing pneu- allowances for cost of printing 
matic tube communications invitations for official func- 
system between White House tions overseas conducted by 
and State Dept. when such Foreign Agricultural Service, 
system cannot reasonably be which is subject to rules and 
related to specific purpose— regulations prescribed by Sec. 
extending or remodeling of State, including regulation 
State Dept. building—for prohibiting use of representa- 
which appropriation is made tion allowances for printing 
would be in contravention of and engraving, is precluded by 
prohibitory statutes—secs. restrictive printing regulation 
3678 and 3733, R.S., 31 even though Foreign Agricul- 
U.S.C. 628 and 41 U.S.C. tural Service appropriation 
12, which require appropria- containing amount for repre- 
tions to be applied solely to sentation allowances is avail- 

objects for which made, and able for field printing__.---_ 19 
specific designation of appro- Safety glasses—although cost of 
priation for extension and prescription ground safety 
remodeling of State Dept. glasses (frames and lenses) 
building precludes its use which agency requires em- 
for general purposes in con- ployees to wear for protection 
nection with conduct of for- may be paid from appropriated 
ee funds pursuant to 5 U.S.C. 
Objects other than as specified— 118g, which authorizes pur- 
State roads in national for- chase of special clothing and 
ests—although appropriations equipment for protection of 
for construction and mainte- employees, who are engaged in 
nance of forest development hazardous duties, in perform- 
roads and trails, which pursu- ance of assigned tasks, glasses 
ant to 23 U.S.C. 205 are in- to remain property of Govt. 
tended for protection, admin- and subject to its control, cost 
istration, and utilization of of eye examinations and pre- 
national forests, contain no scriptions may not be paid by 
specific provision for construc- agency, unless employee is un- 
tion or maintenance of exist- able to furnish prescription, or 
ing State- or county-owned or that prescription cannot be 
controlled roads in forest de- made from glasses he nor- 
velopment road system, Con- mally wears, necessity for pre- 
gressional intent indicating scription ground safety lenses 
roads are to be developed presupposing employees por- 
under cooperative arrange- mally wear or require vision 
ments between Forest Service correctives made up from 

and States, etc., general rule POUT eivihecntcectionenis 626 


that appropriated funds may 
not be used for repair, im- 
provement, or reconstruction 
of State or county controlled 
public roads unless specifically 
authorized is not for applica- 
tion, and upon determination 


Specific v. general. (See Appro- 
priations, specific v. general) 


Federal aid to States. (See States, 


Federal aid, grants, etc.) 


Federal grants, etc., to other than 
States. (See Funds Federal 


grants, etc., to other than States) 
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APPROPRIATIONS— Continued 


Fiscal year—availability beyond— 
contracts—long term—although 
2-year contract for reporting 
services entered into by agency 
to fill its needs beyond fiscal year 
appropriation available at time 
of execution of contract is not in 
contravention of secs. 3679 and 
3732, R.S., 31 U.S.C. 665, and 41 
id. 11, prohibiting contracts in 
excess of appropriations unless 
authorized by law, since this type 
of contract does not obligate 
Govt. for future payment of 
money unless more than certain 
number of copies are furnished 
agency—a situation which has 
never occurred heretofore—it 
does represent enforceable obli- 
gation against U.S., and as such 
is contrary to intent of public 
advertising statutes and sec. 
3732, R.S., which prohibits mak- 
ing of contracts “unless the same 
is authorized by law or is under 
an appropriation adequate to its 
fulfillment” and, therefore, in- 
terests of Govt. require that such 
contracts be limited to 1 year__. 

Interior Department—availability— 
litigation costs incident to bene- 
ficial interest—where under power 
purchase contract, subject to 
price adjustment and reimburse- 
ment for plant operation and 
maintenance costs, including 
overhead and administration, 
cost of repairing damaged turbine 
furnished by manufacturer and 
litigation by Electric Cooperative 
to recover such costs are in- 
cluded in purchase price and 
charged to Southwestern Power 
Administration Continuing Fund, 
Administration, when contract 
becomes inoperative, although 
not party to action, having bene- 
ficial interest may arrange to re- 
imburse attorneys to continue 
litigation, and litigation costs 
having arisen incident to pur- 
chase of power may be considered 
adjustment of contract price and 
charged to Continuing Fund, pro- 
vided Electric Cooperative agrees 
not to retain any part of sum re- 
covered incident to trial or settle- 
a ee 

Limitations—aircraft purchases—al- 
though payment for destruction 
of aircraft under Federal Avia- 
tion Agency rental contract ob- 
ligating Agency to pay for de- 
struction of aircraft would not 
constitute “purchase” of aircraft 


INDEX DIGEST 
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81 


within appropriation limitation 

on specific number of aircraft 

that can be purchased, if Agency 

acquires remains of aircraft and 

makes it usable aircraft such ac- 

tion constitutes “purchase” with- 

Oe I niivnncwcnainciniamnn 
Obligation 
Contracts 

Future needs 

Although 2-year contract 

for reporting services en- 

tered into by agency to fill 

its needs beyond fiscal year 

appropriation available at 

time of execution of con- 

tract is not in contraven- 

tion of secs. 3679 and 

3732, R.S., 31 U.S.C. 665, 

and 41 id. 11, prohibiting 

contracts in excess of ap- 

propriations unless au- 

thorized by law, since this 

type of contract does not 

obligate Govt; for future 

payment of money unless 

more than certain number 

of copies are furnished 

agency—a situation which 

has never occurred here- 

tofore—it does represent 

enforceable obligation 

against U.S., and as such 

is contrary to intent of 

public advertising statutes 

and sec. 3732, R.S., which 

prohibits making of con- 

tracts “unless the same is 

authorized by law or is 

under an appropriation 

adequate to its fulfill- 

ment” and, therefore, in- 

terests of Govt. require 

that such contracts be 

limited to 1 year__.----- 

A 3-year contract for serv- 

ices and supplies not con- 

tingent on issuance of or- 

ders but to be furhished 

automatically incident to 

landings of Govt. aircraft 

at Wake Island, cost to be 

charged to Department of 

Defense Appropriation 

Act, 1962, is not require- 

ments contract which does 

not obligate funds under 

sec. 13811, Supplemental 

Appropriation Act, 1955, 

31 U.S.C. 200, until orders 

are issued against con- 

tract and, therefore, con- 

tract is not exempt from 

statutory prohibitions 

against obligating Govt. 
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APPROPRIATIONS— Continued Page | APPROPRIATIONS—Continued Page 
Obligation—Continued Obligation—Continued 
Contracts—Continued Travel expenses—practice of 


Future needs—Continued 
in advance of appropria- 
tions and beyond extent 
and availability of au- 
thorizing appropriation, 
accordingly, 3-year con- 
tract exceeding bona fide 
needs within fiscal year 
availability of appropria- 
tion, Govt. is only bound 


to extent of fiscal year;- 


however, because of nature 
of contract it may be com- 
pleted, but long-term con- 
tract authority should be 
requested from Congress 
if future similar needs 
cannot be met on annual 
basis, with renewal op- 
tions from year to year_- 
Subsequent to expiration date— 
extension of procurement au- 
thorizations issued by Agen- 
ey for International Devel- 
opment to _ participating 
countries in those cases 
where original contracting 
period has expired because 
Agency was unable to com- 
plete required extension ac- 
tion prior to expiration date 
of contracting period would 
not create any legal duty or 
liability on part of U.S. with 
respect to authorization or 
to use of previously obligated 
funds, nor could recipient 
country act in any manner 
to create liability after ter- 
minal contracting date; 
therefore, any action taken 
after expiration of contract- 
ing period must be construed 
as new obligation and 
charged against funds avail- 
able at time such action is 


Definite commitment—while, un- 
der liability clause in Federal 
Aviation Agency aircraft rental 
contract which obligates Agen- 
ey to pay for damage or de- 
struction of aircraft there is 
always possibility of payment 
being required, such possibility 
alone is not sufficient to require 
establishment of reserve of 
funds for contingent liability 
and until it is apparent that 
demand under clause may be 
made, funds cannot be cur- 
rently obligated 


State Department in charging 
expired appropriation for over- 
seas travel costs, after travel 
had been performed in succeed- 
ing fiscal year and original 
travel orders which designated 
succeeding appropriation for 
obligation had been canceled, 
on basis of sec. 10, act of 
Aug. 1, 1956, 5 U.S.C. 1700, 
which authorized charging of 
travel and transportation costs 
to appropriation current at 
time travel begins, is not 
proper in absence of anything 
in act or its legislative history 
that indicates that after fiscal 
year appropriation has _ ex- 
pired it retroactively may be 
obligated to cover travel costs 
incurred in subsequent fiscal 
year, and, therefore, while no 
adjustment action will be 
taken in connection with previ- 
ous travel costs which were 
improperly charged, in future 
travel costs may not be charged 
to expired appropriations____ 


Specific v. general—general rule— 


use of appropriation for exten- 
sion and remodeling of State 
Dept. building to pay cost of con- 
structing pneumatic tube com- 
munications system between 
White House and State Dept. 
when such system cannot reason- 
ably be related to specific pur- 
pose—extending or remodeling 
State Dept. building—for which 
appropriation is made would be 
in contravention of prohibitory 
statutes—secs. 3678 and 3733, 
R.S., 31 U.S.C. 628 and 41 U.S.C. 
12, which require appropriations 
to be applied solely to objects for 
which made, and specific designa- 
tion of appropriation for exten- 
sion and remodeling of State 
Dept. buliding precludes its use 
for general purposes in connec- 
tion with conduct of foreign 


ARBITRATION 
Arbitrator employment—union mat- 


ters. (See Unions, Federal serv- 
ice, arbitration services, contract- 
ing procedures) 


ATOMIC ENERGY COMMIS- 


SION 


Appropriations. (See Appropria- 


tions, Atomic Energy Commis- 
sion) 
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SION—Continued 
Contracts—modification—void— pay- 
ment of claim for additional costs 
under U.S. Atomic Energy Com- 
mission contract, which claim 
was denied on merits by contract- 
ing officer, is precluded under 
contract modified pursuant to ap- 
peal filed by contractor after ex- 
piration of 30-day period pro- 
vided by Disputes clause of con- 
tract and sustained by hearing 
examiner who erroneously believ- 
ing appeal properly taken under 
60-day period provided by Com- 
mission’s Rules of Procedure in 
Contract Appeals overruled con- 
tracting officer’s motion to dis- 
miss for lack of jurisdiction, deci- 
sion of contracting officer on 
question of fact having become 
final and conclusive, hearing ex- 
aminer was without authority to 
consider appeal, and as his deter- 
mination to overrule motion to 
dismiss—a question of law—did 
not become final and conclusive 
under provisions of Wunderlich 
Act, 41 U.S.C. 322, Govt.’s legal 
defense of lack of jurisdiction 
was not waived, and lacking con- 
sideration contract modification 
is void and, therefore, there is no 
valid claim upon which payment 
CE Gc dnbiivewnnnincn 
Employees 
Night differential 
Guard and courier service 
Occasional unscheduled over- 
time duty after 6 p.m. by 
Atomic Energy Commis- 
sion guards in connection 
with tests, lectures, and 
emergency building protec- 
tion which cannot be regu- 
larly scheduled because of 
impossibility to anticipate 
overtime work in advance 
does not constitute “regu- 
larly scheduled work” 
within meaning of night 
differential statute, sec. 
301 of Federal Employees 
Pay Act of 1945, as 
amended, 5 U.S.C. 921, as 
work to constitute regu- 
larly scheduled work must 
be duly authorized in ad- 
vance and must be sched- 
uled to recur on successive 
days or after specified in- 


tervals; therefore, guards 
performing occasional un- 
scheduled night overtime 


duty are not entitled to 
payment of night differen- 


Page | ATOMIC ENERGY COM MIS- 
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Employees 


SION—Continued 
Continued 
Night differential— Continued 
Guard and courier service—Con. 
tial authorized under 5 
i 
Where Atomic Energy Com- 
mission facilities continue 
occasionally and without 
advance notice to operate 
beyond regularly’ estab- 
lished duty hours of 7:30 
a.m. to 5:30 p.m., requir- 
ing night overtime guard 
service, night differential 
under sec. 301 of Federal 
Employees Pay Act of 
1945, as amended, 5 U.S.C 
921, provided for “regu- 
larly scheduled work’’ be- 
tween hours of 6 p.m. and 
6 a.m. may be authorized 
only when supported by 
administrative finding that 
inherent requirement of 
particular post assignment 
is that guard remain on 
duty so long as facility is 
in operation, including 
when necessary overtime 
duty after 6 p.m., and that 
overtime status after 6 
p.m. frequently recurs for 
individual guard, other- 
wise, overtime work is not 
regularly scheduled and is 
not subject to night dif- 
ferential payment____--- 


Transportation under section 22 quo- 


tation—charges same as for mili- 
tary impedimenta—offer under sec. 
22, Interstate Commerce Act to 
transport in passenger train serv- 
ice Atomic Energy Commission 
shipments of training material 
in Govt-owned cars under same 
conditions and at same rates as 
those available for transportation 
of military impedimenta is offer 
to move shipments under séc. 22 
quotation of Joint Military Pas- 
senger Agreement in effect at 
time transportation service is 
furnished, and pertinent agree- 
ment providing that charges for 
transporting military impedi- 
menta will be same amount in 
dollars and cents as would apply 
if shipments moved in regular 
freight train service under cur- 
rent tariffs and agreements with 
military authorities, sec. 22 quo- 


tation offered to Atomic Energy 
Commission requires that basis 
of charges in appropriation Joint 


Military Passenger Agreement 
apply equally in computing 
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ATOMIC ENERGY COMMIS- 
SION—Continued Liability—Continued 
charges for transportation of Enlargement authority— Continued 
training materials for Commis- inclusion in fiying-rental 
contracts will be made. 
Liability clause in Federal Avi- 
ation Agency flying-rental 


Page | BAILMENTS— Continued 


ATTORNEYS 
Fees—Government’s interest benefi- 


cial—where under power pur- 
chase contract, subject to price 
adjustment and reimbursement 
for plant operation and mainte- 
nance costs, including overhead 


and administration, cost of re- ° 


pairing damaged turbine fur- 
nished by msénufacturer and liti- 
gation by Electric Cooperative to 
recover such costs are included in 
purchase price and charged to 
Southwestern Power Administra- 
tion Continuing Fund, Adminis- 
tration, when contract becomes 
inoperative, although not party 
to action, having beneficial inter- 
est may arrange to reimburse at- 
torneys to continue litigation, 
and litigation costs having arisen 
incident to purchase of power 
may be considered adjust- 
ment of contract price and 
charged to Continuing Fund, 
provided Electric Cooperative 
agrees not to retain any part of 
sum recovered incident to trial 


agreements which would ob- 
ligate Govt. in event aircraft 
is destroyed or damaged be- 
yond repair’ to pay contrac- 
tor fair market’ value of 
aircraft at time, less salvage 
value, if any, is clause 
which fixes maximum liabil- 
ity measureable by fair mar- 
ket value of aircraft and, 
therefore, is not objection- 
able on basis of creating 
indefinite or uncertain liabil- 
ity on Agency 


BIDDERS 
Invitation right—failure to include 


name of bidder on bidder's list, 
although his removal by admir- 
istrative office because his work 
in constructing experimental 
prototype was considered un- 
satisfactory may be open to 
question, does not constitute 
sufficient justification for cancel- 
ing invitation, procurement hav- 
ing been properly advertised___ 


or settlement of case_____.-- - 595 Qualifications 


BAILMENTS As bid evaluation factér—low bid- 


Liability der’s failure to submit list of 


Enlargement authority 
Inclusion of clause in Federal 
Aviation Agency contracts 
for lease of flight training 
aircraft on flying-hour rental 
basis, which will increase 
liability of Agency beyond 
its legal responsibility as 
bailee by requiring return of 
aircraft in as good condi- 
tion as when received, rea- 
sonable wear and tear ex- 
cepted, and assumption of 
risk of loss resulting from 
lessor’s negligence or from 
acts of God, is within au- 
thority of Agency in same 
manner that individual 
bailee can increase his re- 


sponsibility for goods in his 


care for bailment considera- 
tion, therefore, in view of 
advantage to Govt. by inclu- 
sion of such liability clause 
in reduction of rental 
charge and fact that there 
will be little likelihood that 
Govt. will have to pay more 
than small amounts under 
clause, no objection to its 


equipment with bid for fur- 
nishing refuse collection and 
disposal services in response 
to invitation which not only 
permitted deviations from 
equipment specification when 
approved by contracting officer 
but further specified that bid- 
der did not have to actually 
own equipment at time of bid 
submission is failure to sub- 
mit data necessary to deter- 
mine capability of bidder 
rather than responsiveness of 
bid, and, since equipment list 
requirement could be accom- 
plished by submission after bid 
opening, bid should not have 
been rejected without first af- 
fording bidder opportunity to 


furnish list and, if after such 
list is furnished bidder is de- 
termined to be responsible, 
award to second low bidder 
should be canceled___...----_~ 
Capacity, etc.—plant facilities— 


award under invitation for bids 
on two identical groups of 


equipment to be produced for 
reasons of national defense 
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BIDDERS— Continued 


Qualifications—Continued 
and industrial mobilization at 
two separate and independent 
plants to low bidder who at 
time of bid opening had only 
one plant in operation would 
be proper, invitation indicating 
only that separate and inde- 
pendent plants were to be 
available at time of production 
and not requiring that bids 
establish existence of two 
plants on bid opening day, and 
information going to responsi- 
bility of bidder rather than 
responsiveness of bid, low bid- 
der having satisfied contract- 
ing officer after bid opening of 
ability to meet contract com- 
mitments under conditions of 
separation and independence of 
required facilities may be 
awarded contract._......... 
Experience—competition—require- 
ment in invitation that only 
new supplieis have to furnish 
preproduction samples and 
testing, while creating dispar- 
ity among bidders, is not in 
violation of competitive bid- 
ding principles, if acceptabil- 
ity of product cannot be deter- 
mined without such actual 
demonstration or testing, and 
provided, that, terms of compe- 
tition are clearly set forth in 


SUERTE . encnceensncnsance 

Small business concerns. (See Con- 
tracts, awards, small business 
cerns) 

BIDS 

Acceptance time limitation 
Extension 
After expiration—to permit 


consideration of bid which 
contained shorter acceptance 
period than that specified in 
invitation and which was 
not extended until after ex- 
piration of period would be 
to give bidder choice to be 
obligated or not, and award 
to second low bidder who 
prior to expiration of its 
longer bid acceptance period 
extended acceptance time 
would better serve integrity 
of competitive bidding sys- 
tem than award to low bid- 
der who permitted its bid to 
expire prior to offering ex- 
UE netics 
Purpose—provision for exten- 
sions of bid acceptance pe- 
riods in event of adminis- 
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Acceptance time limitation— Continued 


Extension—Continued 
trative delays after bid open- 
ing in sec, 1-2.404-1(c) of 
Federal Procurement Regs. 
was for purpose of authoriz- 
ing extension requests when- 
ever failure to do so would 
require readvertisement and 
was not for application when 
one of two or more accept- 
able bids were inadvertently 
permitted to expire.._.._- 
Responsibility—although under 
provision for extensions of 
bid acceptance periods in 
event of administrative de- 
lays after opening in sec. 
1-2.404-1(¢c), Federal Pro- 
curement Regs., duty may be 
imposed upon contracting 
officer to request bidders to 
extend bid acceptance time, 
bidders likewise have obliga- 
tion to check with contract- 
ing officer before bid accept- 
ance period expires if they 
have continuing interest in 
having their bids considered 
OP GR kde 
Alternative—bids and proposals in- 
vited—under advertised procure- 
ment inviting bids for construc- 
tion of Govt. microwave radio 
system and notifying bidders al- 
ternate proposals were being 
sought for services based on pri- 
vately owned and operated fa- 
cilities, with reservation to Govt. 
of right to decide after submis- 
sion of bids and proposals which 
alternative will be selected, 
award to other than common car- 
rier proposing to use its own fa- 
cilities would not contravene 41 
U.S.C. 253, requiring award un- 
der advertised procurement to be 
made to that bidder whose bid 
“will be most advantagéous to 
the Government, price and other 
factors considered,” the two 
methods of operation considered 
being mutually exclusive alterna- 
tives, and specifications reserv- 
ing to Govt. right to decide after 
submission of bids which alterna- 
tive will be selected and, there- 
fore, advertised procurement pro- 
viding for negotiation, evaluation 
on one alternative against other 
does not violate competitive bid- 
ding principles and award to low 
bidder on construction of Govt. 
microwave radio system is 
Carin ccinitivinndiccemiinniiran 
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Criteria other than price—Continued 


Under advertised procurement 
for conversion of two naval 
vessels, requiring certifica- 
tion pursuant to sec. 2, Buy 
American Act, 41 U.S.C. 10a, 
that vessels are domestic 
source end product, award 
to low domestic bidder whose 
bid on “substantially all’ do- 


mestic product, including . 


midsections of vessels con- 
structed in Japan, is mate- 
rially less than bid of 
another domestic bidder pro- 
posing “all’’ domestic com- 
ponents would be proper 
award and, although Secre- 
tary of Navy has discretion- 
ary authority under adver- 
tised procurements to con- 
sider factors other than 
price, he may not award 
contract to other than low, 
responsible, qualified bidder ; 
therefore, domestic bidder 
offering to furnish “all” 
domestic product may not be 
favored over domestic bidder 
offering “substantially all” 
domestic product, which un- 
der terms of sec. 2(a), E.O. 
No. 10582, dated Dee. 17, 
1954, as amended, is re- 
garded as domestic bid, cost 
of domestic components ex- 
ceeding cost of foreign origin 
components 

Agency, although lacking pre- 
existing authority to favor 
high bid offering domestic 
supplies over low bid offer- 
ing foreign supplies in na- 
tional interest, as required 
by sec, 3(a), E.O. No. 10582, 
issued Dec. 17, 1954, errone- 
ously relied on sec. 3(a) to 
favor domestic supplies in 
order to relieve adverse flow 
of gold, having determined 
purchase of domestic sup- 
plies at greater price differ- 
ential than provided in order 
would not be unreasonable 
or would not be inconsistent 
with public interest, sec. 5 
of order applies and matter 
is within purview of Buy 
American Act, 41 U.S.C. 10a 
to 10d which provides that 
only domestic supplies shall 
be acquired for public use, 
unless head of department 
determines cost to be unrea- 


sonable, and mere fact that 
price for domestic supplies 
is higher than for foreign 
supplies, plus differentials 
stated in B.O., does not re- 
quire determination that do- 
mestic cost was unreason- 
able, and no such determina- 
tion having, been made, there 
is no legal basis to disturb 


Price differential—a uthority 


granted agency head under sec. 
5, E.O. No. 10582, issued to 
implement Buy American Act, 
41 U.S.C. 10a to 10d, to de- 
termine that greater differen- 
tial than prescribed in order 
is not unreasonable or that 
purchase of domestic materials 
is not inconsistent with public 
interest is discretionary, and 
when determination is made 
not to exercise authority of sec. 
5, bids are for evaluation under 
E.O. fixing differentials to be 
considered in determining un- 
reasonable costs and award to 
bidder offering domestic sup- 
plies at unreasonable prices 
is precluded 

Procurement of public works v. 
supplies—whether alteration of 
two naval vessels is procured 
under sec. 2, Buy American 
Act, 41 U.S.C. 10a, covering 
contracts for supplies, or sec. 3 
of act, 41 U.S.C. 10b, covering 
contracts for public works, is 
immaterial, both sections re- 
stricting purchases of foreign 
products and providing excep- 
tion to restrictions when cost 
of domestic products is unrea- 
sonable; therefore, low bid on 
product that is substantially 
all domestic need not be re- 
jected ia favor of higher bid 
offering all domestic product 
on basis that invitation solic- 
ited bids on supplies, and 
absent determination whether 
contracts for construction, 
alteration, or repair of naval 
vessels is governed by secs. 2 
or 8, Navy’s action in classi- 
fying work as procurement of 
items of supplies covered by 
sec. 2 of act will be accepted 
under rule of statutory cva- 
struction that when statute 
is susceptible of different 
constructions, administrative 
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construction will not be dis- 
turbed unless erroneous or for 
most cogent reasons....---.- 
Rejection—while sec. 3(a), B.O. 
No. 10582, dated Dec. 17, 1954, 
as amended, implementing Buy 
American Act of Mar. 3, 1933, 
as amended, 41 U.S.C. 10a- 
10d, expresses intent not to in- 
terfere with any existing au- 
thority or responsibility of 
executive agency to reject any 
bid or offer for reasons of na- 
tional security, section did not, 
and legally could not, confer 
on executive agencies any new 
or additional authority ; there- 
fore, provision for favoring 
domestic bidder over lower 
foreign bidder does not vest 
agency of Govt. under adver- 
tised procurement with discre- 
tionary authority to favor 
higher domestic bidder offer- 
ing all domestic product over 
low domestic bidder proposing 
to furnish product that is sub- 
stantially all domestic___-__ 


Competitive system 


Equal bidding basis for all—pro- 
vision in invitation for bids 
which permits bidders who are 
unable to furnish items speci- 
fied, or who consider other 
items appropriate, to bid on 
items that differ from those 
required by invitation contra- 
venes fundamental principle of 
public bidding that all bidders 
must bid on same thing and, 
therefore, provision should be 
deleted from future invita- 


Labor agreement benefits—inclu- 
sion in missile construction 
contracts of clause providing 
employee wage, hour and fringe 
benefits resulting from labor- 
management agreement, which 
benefits are not authorized by 
statute, would restrict compe- 
tition and increase cost to 
Govt.; therefore, such labor 
clause as condition precedent 
would be contrary to laws of 
Govt. contracting ; however, if 
determination is made that in- 
clusion of such labor clause 
would facilitate national de- 
fense under authority in act 
of Aug. 28, 1958, Pub. L. 85- 
804, 50 U.S.C. 1431-1435, no 
objection will be made to exe- 
ecution or modification of con- 
tracts with such clause______~ 
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Competitive system— Continued 


Replacement of defaulted con- 
tract—award of replacement 
contract to low bidder whose 
substantially lower bid did not 
conform to advertised invita- 
tion for bids in that it ex- 
ceeded specified delivery limita- 
tion by 1 day is not im- 
proper, purchase being for ac- 
count of defaulted contractor, 
statutory requirement that con- 
tracts be let after competitive 
bidding does not apply and 
Govt. is obligated to minimize 
damages under replacement 
contract, and to secure lower 
bid; therefore, contracting 
agency, which was not required 
to advertise, may reject all bids 
and enter into private nego- 
tiations with one of bidders__ 

Unequal factors—requirement in 
invitation that only new sup- 
pliers have to furnish pre- 
production samples and test- 
ing, while creating disparity 
among bidders, is not in vio- 
lation of competitive bidding 
principles, if acceptability of 
product cannot be determined 
without such actual demon- 
stration or testing, and pro- 
vided, that, terms of competi- 
tion are clearly set forth in 
CRONIN. stance cnmiscinsemnwn 

Use of erroneous specifications— 
use in invitation for bids of 
Military Specification that had 
been superseded by Federal 
Specification which did not 
come to attention of contract- 
ing officer until after invitation 
for bids had been advertised 
does not require all bids re- 
ceived to be discarded and pro- 
curement readvertised, not- 
withstanding obligation under 
par. 1-1202, Armed Services 
Procurement Reg., to use ap- 
plicable specifications, no sig- 
nificant difference existing be- 
tween products described in 
Military and Federal Spect- 
fications, there is no com- 
pelling reason to cancel invi- 
tation, cancellation after bid 
opening, pursuant to par. 
2-404.1(b) (ii) on ground of 
specification revision, being 


properly limited to award un- 
der original specification which 
would not serve Govt.’s actual 
needs, and even though better 
procedure would have been to 
amend invitation to substitute 
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Competitive system—Continued Evaluation—Continued 
Federal Specifications, read- Delivery provisions—bid and data 
vertising procurement would in conflict—low bid that did 
be more prejudicial to bidders not take exception to manda- 
and competitive bidding sys- tory delivery time of invita- 
tem than award under irregu- tion, but manufacturer’s letter 
lar specification___....._.-__ 523 furnished prior to bid open- 
Evaluation ing to identify change in 
Aggregate v. separable items, equipment offered, as provided 
prices, etc.—total v. extension in bid, indicated longer deliv- 
differences—low bid submitted ery period, which contracting 
in response to invitation, . officer without verification con- 
which permitted aggregate sidered as qualifying bid, 
award of three items, if most should not have been held non- 
advantageous to Govt., by bid- responsive, intent of data sub- 
der whose total for items did mitted prior to bid opening 
not equal correct arithmetical being only to establish accept- 
sum of individual items was ability of equipment offered in 
properly evaluated as sepa- lieu of specification require- 
rate bid on aggregate amount ment; however, although bid 
and, in view of fact that aggre- and data should not have been 
gate bid price represented interpreted without clarifica- 
quantity discount from total tion as qualifying delivery 
on all items and that bidder, schedule specified in invita- 
after bid was opened and be- tion, manufacturer’s letter was 
fore any other bids were read, susceptible of interpretation 
alleged that he had not made made by contracting officer 
any error in addition, bid is not and, therefore, in view of time 
required to be considered er- that has expired, award to sec- 
roneous bid nor is bidder under ond low bidder need not be 
any necessity to show specific CUI iataditinicixsnmtdlermab tacts 855 
reduction from total on all Estimates 
three items; therefore, award More than one 
on basis of such low aggre- Invitation to bid providing 
gate bid is proper_...-.----- 746 for award to lowest aggre- 
Alternate bases—failure to bid on gate bidder on items to be 
all bases—under invitation evaluated on basis of esti- 
which requested bids on three mated quantities listed in 
bases, prime bid and two alter- different amounts—one on 
nates, and which provided that actual requirements, the 
bids which did not include other an arbitrary esti- 
completed bid schedules would mate for evaluation pur- 
be considered nonresponsive, poses—with no indication 
but did not state that failure to bidder as to which 
to bid on each of three bases estimate would be used to 
would result in rejection of evaluate bid, is ambiguous 
bid, rejection of low prime bid invitation under which 
award would be improper 
supported by completed bid 
in view of fact that by use 
schedule solely because bidder of estimated quantities 
failed to bid on two alternates for bid evaluation pur- 
and, therefore, did not execute poses that differ from 
bid schedules on alternates actual anticipated need, 
Was improper, as was award to bidder may Be found low 
next low bidder on his alter- on evaluation of his bid 
nate No. 1 bid, in absence of who is not lowest bidder 
justification for requirement on the real, or best estt- 
that bidder must bid on each mate of SOG. 257 
of options that might be exer- Contract awand for petating 
services to low bidder 
cised by Govt.; however, work under ambiguous invita- 
having proceeded under con- tion that did not indicate 
tract, and difference between which of two different 
low bid and contract price be- estimates—one on basis of 
ing small, cancellation of con- actual need, other on arbi- 
tract would not be justified__- 61 trary basis for evaluation 
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Estimates—Continued 

More than one—Continued 
purposes—would be used 
to evaluate bids, where 
successful bidder who 
under any possible evalu- 
ation would not have been 
low bidder but for correc- 
tion of erroneous unit 
price not apparent on face 
of bid, should be can- 
celed, except for orders al- 
ready placed, and procure- 
ment readvertised under 
proper evaluation proce- 
dure, contracting officer 
having no authority to 
make award on basis of 
downward correction of 
bid, evidencing no error 
on its face, which dis- 
placed lower bidder__-_ 

Factors other than price 

Administrative authority— under 
advertised procurement for 
conversion of two naval 
vessels, requiring certifica- 
tion pursuant to sec. 2, Buy 
American Act, 41 U.S.C. 
10a, that vessels are domes- 
tic source and _ product, 
award to low domestic bid- 
der whose bid on “substan- 
tially all” domestic preduct, 
including midsections of 
vessels constructed in Ja- 
pan, is materially less than 
bid of another domestic bid- 
der proposing “all” domes- 
tie components would be 
proper award and, although 
Secretary of Navy has dis- 
eretionary authority under 
advertised procurements to 
consider factors other than 
price, he may not award con- 
tract to other than low, re- 
sponsible, qualified bidder ; 
therefore, domestic bidder 
offering to furnish “all” do- 
mestic product may not be 
favored over domestic bidder 
offering “substantially all’ 
domestic product, which 
under terms of sec. 2(a), 
E.0. No. 10582, dated 
Dec. 17, 1954, as amended, 
is regarded as domestic bid, 
cost of domestic components 
exceeding cost of foreign 
origin components____..-_- 
Plant facilities—award under 
invitation for bids on two 
identical groups of equip- 
ment to be produced for rea- 
sons of national defense and 
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Invitation 


Evaluation—Continued 
Factors other than price— Continued 


industrial mobilization at 
two separate and independ- 

ent plants to low bidder who 

at time of bid opening had 
only one plant in operation 
would be proper, invitation 
indicating only that sepa- 
rate and independent plants 
were to be available at time 

of production and not re- 
quiring that bids establish 
existence of two plants on 

bid opening day, and infor- 
mation going vo responsibil- 

ity of bidder rather than re- 
sponsiveness of bid, low bid- 

der having satisfied contrac- 

ing officer after bid opening 

of ability to meet contract 
commitments under condi- 
tions of separation and inde- 
pendence of required facili- 
ties may be awarded con- 
EE tte ciantieetaie 
Foreign product differential. (See 
Bids, Buy American Act, price 

differential) 

defective — contract 
award for printing services to 
low bidder under ambiguous in- 
vitation that did not indicate 
which of two different esti- 
mates—one on basis of actual 
need, other on arbitrary basis 
for evaluation purposes— 
would be used to evaluate bids, 
where successful bidder who 
under any possible evaluation 
would not have been low bid- 
der but for correetion of erro- 
neous unit price not apparent 
on face of bid, should be can- 
celed, except for orders already 
placed, and procurement re- 
advertised under proper evalu- 
ation procedure, contracting 
officer having no authority to 
make award on basis of down- 
ward correction of bid, evi- 
dencing no error on its face, 
which displaced lower bidder_ 


Item exclusion—under invitation 


which requires new suppliers 
only to submit preliminary 
samples and testing, bid from 
previous supplier who submits 
prices on all items including 
preproduction sample and test- 
ing items may be evaluated 
without inclusion. of those 
items on basis of determina- 
tion that those items are un- 
necessary from established 


previous suppliers..........- 
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Evaluation—Continued Evaluation—Continued 

Negotiation—after advertising— ne- est bidder on that lot and bids 
gotiation with bidder who has on combination of lots will not 
been determined to have sub- be considered” was not incon- 
mitted lowest responsive bid sistent with implications of 
under advertised procurement prior decisions that all or none 
to obtain for Govt. decrease in bid limitations are effective ab- 
price would not come within sent contrary provision in in- 
rule that bidders may not vary vitation, but future procure- 
bids after opening nor would ments should be in accord with 
such negotiations be prejudicial i Gin sik. catenins 415 
to other bidders; therefore, Tax inclusion or exclusion—con- 
action of Govt. in accepting - stitutionality of Illinois Re- 
lower prices from low bidder is tailers’ Occupation Tax be- 
not subject to objection__.__ 170 coming effective as to Federal 

Options—basic bid weight—al- Govt. on Aug. 1, 1961, when 
though, under invitation for tax was held applicable to State 
bids for leased space for postal of Illinois, the tax—not sales 
purposes for basic term of 20 tax but personal tax on both 
years with several renewal pe- domestic and foreign contrac- 
riod options which provided tors for privilege of doing busi- 
that greater weight would be ness in Illinois—is applicable 
allowed in evaluation for basic to Govt. orders after Aug. 1, 
term, award to bidder offering 1961, whether filled from 
lowest rental for basic term sources within [Illinois or 
rather than to bidder who was shipped into Illinois from an- 
low overall on basic term with other State and, therefore, 
renewal periods was proper un- agencies may reimburse con- 
der invitation, in future cases tractors, except for submission 
because of vagueness of evalua- of doubtful claims to Claims 
tion factor “greater weight” in Div. of GAO, under contracts 
determining bid prices for basic that include tax clause, where 
term, more exact basis should tax was provided for in con- 
be stated so that each bidder tract as separate item, or it 
may estimate within reasonable can be established that bid 
limits effect of evaluation fac- price did not include tax be- 
tor on his bid in relation to cause of doubt as to its valid- 
CE iain cicscannsadanaas 170 ity, but payment is not author- 

Separable v. aggregate items, ized where taxes are concealed 
prices, etc.—evaluation formula in bid price, or there is no ex- 
erroneous—under invitation for pectation of reimbursement, 
bids on lots of assorted items and for purpose of evaluating 
to be evaluated “‘on a lot basis future procurements, inclusion 
only,” with no reservation in of standard tax clause in bid 
Govt. to accept any item or invitation and tax in bid price 
group of items, rejection of low "WHE SUGNG in cccsce cc can 517 
bid on 8 lots, conditioned by 
minimum acceptable dollar Bid bond—low bidder whose bid 
amount, on basis that invita- was not accompanied by re- 
tion required award to be made quired bid bond because lug- 
on each lot to low bidder on gage containing bid guarantee 
that specific lot was erroneous, was lost in transit and inad- 
and failure to consider Federal vertently misshipped by airline 
Property and Administrative so that bid guarantee did not 
Services Act of 1949 (41 U.S.C arrive until after bid opening 
253(b)) in bid evaluation de- time may not have airline affi- 
prived Govt. of price advantage davits concerning lost luggage 
that would have resulted from regarded as establishing exist- 
combining lots to meet low bid- ence of bid guarantee, nor may 
der’s dollar limitation . how- delay in receipt of bid guaran- 
ever, propriety of payments tee be regarded as delay in 
made under contracts awarded : 
will not be questioned as eval- mails ; therefore, low bid with- 
uation of bids under erroneous out bid guarantee is nonrespon- 
interpretation that “award sive to invitation and should 
will be made of each lot to low- be rejected_...-.-----..---- 725 
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Invitation mailing requirement— 
requirement in invitation that 
bids be posted either by regis- 
tered or certified mail as pre- 
requisite to consideration of 
late bid may not be waived in 
absence of authority; there- 
fore, rejection of late bid 
posted under “certificate of 
mailing”, method not included 
in invitation, rather than by 
registered or certified mail, is 
proper, even though bid was 
timely mailed and delayed re- 
ceipt was due to unexplained 
mishandling by postal employ- 
ees, mailing conditions of invi- 
tation being reasonable and in 
accord with governing Armed 
Services Procurement Regula- 
GOR. cicdcncdinanteennwmne 

Mishandling determination—invita- 
tion v. regulation—rejection of 
bids that arrived timely by 
way of regular mail on bid 
opening day, but were delivered 
to bid room after scheduled 
bid opening time due to Govt.’s 
delay in handling physical 
transmission of bids from one 
place to another is not required 
and bids may be considered for 
award, bids mailed by certified 
or registered mail, as required 
by invitation in accordance 
with par. 2-201(a)(XXV), 
Armed Services Procurement 
Reg., and arriving at installa- 
tion at same time having been 
timely delivered to bid room; 
therefore, delay in distribution 
of regular mail constitutes de- 
lay within meaning of par. 
2-303.2(111)(B), which  pro- 
vides for consideration of late 
bids mishandled by Govt. with- 
out regard to whether late bid 
was sent by certified or regis- 
tered mail, and par. 2-303.2 
being one of policy, it prevails 
over par. 2-201(a)(XXV), a 
procedural implementation___ 

Oral, ete., amendment acknowl- 
edgments—to permit consid- 
eration of low bid by bidder 
who at bid opening time had 
not acknowledged amendment 
to specifications which affected 
price, quantity or quality of 
bid would be permitting bidder 
to perform in accordance with 
specifications, not including 
amendments, or to permit con- 
sideration of low bid on basis 
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Late—Continued 


of bidder’s telephone acknowl- 
edgment to contracting officer 
after some bids had been 
opened would be permitting 
bidder to amend his bid after 
opening to conform to speci- 
fications as modified by amend- 
ment, either alternative being 
in contravention of competitive 
bidding statutes; therefore, 
failure to timely acknowledge 
amendments makes bid nonre- 
sponsive and requires rejec- 
 sntiine Matinee titads 


Mistakes 


Correction—low bid displacement— 
contract award for printing 
services to low bidder under 
ambiguous invitation that did 
not indicate which of two dif- 
ferent estimates—one on basis 
of actual need, other on arbi- 
trary basis for evaluation pur- 
poses—would be used to evalu- 
ate bids, where successful 
bidder who under any possible 
evaluation would not have been 
low bidder but for correction 
of erroneous unit price not ap- 
parent on face of bid, should 
be canceled, except for orders 
already placed, and procure- 
ment readvertised under proper 
evaluation procedure, contract- 
ing officer having no author- 
ity to make award on basis of 
downward correction of bid, 
evidencing no error on its face, 
which displaced lower bidder_-— 

For errors after award. (See 
Contracts, mistakes) 

Unit price v. extension differ- 
ences—unusual bids—low bid 
submitted in response to invi- 
tation, which permitted aggre- 
gate award of three items, if 
most advantageous to Govt., by 
bidder whose total for items 
did not equal correct: arith- 
metical sum of individual items 
was properly evaluated as sep- 
arate bid on aggregate amount 
and, in view of fact that aggre- 
gate bid price represented 
quantity discount from total 
on all items and that bidder, 
after bid was opened and be- 
fore any other bids were read, 
alleged that he had not made 
any error in addition, bid is not 
required to be considered erro- 
neous bid nor is bidder under 
any necessity to show specific 
reduction from total on all 
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three items; therefore, award 
on basis of such low aggregate 


advantage that would have re- 
sulted from combining lots to 


722-809 O-64—51 


meet low bidder’s dollar limita- 
tion; however, propriety of 


BUILDINGS, PUBLIC 
(See Public Buildings) 


ee 2 ee 746 payments made under con- 
Waiver, etc., of error—acceptance tracts awarded will not be 
of erroneous bid after low bid- questioned as evaluation of 
der has been denied permission bids under erroneous interpre- 
to have bid cerrected to include tation that “award will be 
inadvertently omitted trans- made of each lot to lowest bid- 
portation costs because evi- der on that lot and bids on 
dence did not establish in- combination of lots will not be 
tended bid price or that bid as considered” was not inconsist- 
corrected would remain low ent with implications of prior 
bid would be prejudicial to decisions that all or none bid 
other bidders and, therefore, limitations are effective absent 
bidder may not upon request eontrary provision in invita- 
receive award on basis of origi- tion, but future procurements 
CEE Getitdisdskeduunneeees 723 should be in accord with this 
Qualified RUM icin ccccicndidiannncnn 415 
All or none Offer of compliance—low bidder 
Partial award lower—an “all who, notwithstanding general 
or none” qualification in low statements in letter accom- 
aggregate bid for two items panying bid to effect that he 
which was construed by con- will not take exception to spec- 
tracting officer as applicable ifications, reserves right to 
to second item on which bid- negotiate terms of warranty 
der was not low bidder after bid opening has sub- 
should have been construed mitted bid with material quali- 
to apply to both items and, fications which must be re- 
therefore, since award to low jected as nonresponsive to 
aggregate bidder will result terms of invitation. B-—88231, 
in lower cost to Govt. than December 15, 1949, unpub- 
awards on combination of lished decision, overruled_-_. 96 
bids, award to low aggregate Specifications. (See Contracts, spec- 
bidder is required and com- ifications) 
bination awards should be Withdrawal—after opening—under 
CIE sccianccuiiienneninn 748 contract for orange juice 
Propriety—an “all or none” awarded after denial of bid 
qualification in low aggre- withdrawal submitted  subse- 
gate bid submitted in re- quent to bid opening on basis of 
sponse to invitation which price increase due to partial 
did not contain any provi- freeze damage to Florida citrus 
sion prohibiting submission crop, which had occurred prior 
of all or none bids does not to bid opening, contractor may 
make bid nonresponsive____ 748 not be relieved from contract, 
Dollar minimum—under invita- eontracting officer properly re- 
tion for bids on lots of assorted fusing to allow him to withdraw 
items to be evaluated “on a lot bid prior to expiration of accept- 
basis only,’ with no reserva- ance period, and contractor hav- 
tion in Govt. to accept any ing knowledge of freeze before 
item or group of items, rejec- bid opening had ample time to 
tion of low bid on 3 lots, condi- withdraw bid prior to bid open- 
tioned by minimum acceptable ing, as required by invitation for 
dollar amount, on basis that in- bids, his bid remained effective 
vitation required award to be during time he knew or should 
made on each lot to low bidder have known of freeze and he, 
on that specific lot was errone- therefore, in submitting bid as- 
ous, and failure to consider sumed risks resulting from 
Federal Property and Adminis- freeze, and attempted  with- 
trative Services Act of 1949 drawal of bid after opening and 
(41 U.S.C. 253(b)) in bid eval- prior to expiration of acceptance 
uation deprived Govt. of price period was of no force or effect_- 514 
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BURIAL EXPENSES 
Government’s reimbursement liabil- 


Page | CLAIMS Pago 
Evidence to support—administrative 


ity—Alaska and Hawaii employ- 
ees—allowable cost of prepara- 
tion of remains of employees sta- 
tioned in Alaska or Hawaii who 
died while traveling on official 
business is governed by Part III, 
E.0O. No. 8557, dated Sept. 30, 
1940, as amended, issued pursu- 
ant to 5 U.S.C. 103a, which spec- 
ifies no limitation on costs when 
employees die while traveling on 
official business outside continen- 
tal limits of U.S., rather than 
Part II imposing $150 limitation 
on allowable cost for preparing 
remains when employees die 
within continental limits of U.S., 
no amendment having been made 
after admission of Alaska and 
Hawaii into Union to definition 
“Continental United States” as 
meaning 48 States and Dist. of 
Columbia which is contained in 
Executive order 


records contrary to allegations— 
where allegations by high bidder 
that sales officer at spot bid sale 
of surplus property having acqui- 
sition cost in excess of two mil- 
lion dollars had been delegated 
review and approval authority 
required by General Services 
Admin. regulations for sales of 
surplus property having acquisi- 
tion cost of over $10,000 (414 
CFR 55.50), and that valid and 
binding contract came into ex- 
istence when at spot bid sale 
high bid exceeded upset price, are 
in irreconcilable conflict with ad- 
ministrative report stating that 
review authority had not been 
delegated to sales officer and that 
approval as required by regula- 
tion was never given to sale, ad- 
ministrative report, in absence of 
evidence to overcome presump- 
tion of correctness, must be ac- 


BUY AMERICAN ACT 
Bid evaluation. (See Bids, Buy 
American Act) 
Contracts. (See Contracts, Buy 
American Act) 
CANAL ZONE 
(See Panama Canal) 
CITIES, CORPORATE LIMITS 
Honolulu, Hawaii—under ordered 


cepted as accurately reficcting 
disputed facts__._ ~~~ 
CLASSIFICATION 
Reclassification—administrative ac- 
tion—authority—agency reclassifi- 
cation of position to grade GS-5 
after certification of position as 
grade GS-4 by Civil Service Com- 
mission and demotion of incum- 


change in duty assignments 
from point within city and 
county of Honolulu, which em- 
braces Island of Oahu, Hawaii, 
to Dist. of Honolulu, correspond- 
ing to urban area of city of Hon- 
olulu, move by member of uni- 
formed services to Honolulu, 
which required temporary occu- 
pancy of hotel accommodations 
for himself and family, entitles 
member to payment for travel, 
temporary lodgings, dependents’ 
travel, and dislocation allowance, 
change in duty assignments con- 
stituting permanent change of 
station within purview of par. 
1150-10a, Joint Travel Regs., 
and, although city and county of 
Honolulu has features of incor- 
porated city, it, nonetheless, has 
dual type government combin- 
ing features of county with those 
of municipality and, therefore, 
transfer of member to official sta- 
tion within boundaries of Dist. 
of Honolulu constitutes perma- 
nent change of station 


bents with retention rights 
pursuant to 5 U.S.C. 1107 was 
not within scope of agency’s au- 
thority under sec. 502, Classifi- 
cation Act of 1949, 5 U.S.C. 
1107, to classify positions origi- 
nally, or to reclassify such posi- 
tions, and agency lacking author- 
ity to reclassify positions 
classified by commission, action 
taken was without legal effect to 
deprive employees of statutory 
right to retained salary and they 
should be restored to saved pay 
status, and employees promoted 
to GS—5 grade on basis of admin- 
istrative reclassification action, 
although required to be down- 
graded to GS-4, may be prospec- 
tively restored to steps of grade 
they would have attained with- 
out regard to erroneous promo- 


CLOTHING AND PERSONAL 


FURNISHINGS 


Special clothing and equipment— 


hazardous occupations — safety 
glasses—although cost of pre- 
scription ground safety glasses 
(frames and lenses) which 
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CLOTHING AND PERSONAL 


FURNISHINGS— Continued 

agency requires employees to 
wear for protection may be paid 
from appropriated funds pursu- 
ant to 5 U.S.C. 118g, which au- 
thorizes purchase of special 
clothing and equipment for pro- 
tection of employees, who are 
engaged in hazardous duties, in 
performance of assigned tasks, 
glasses to remain property of 


Govt. and subject to its control, ° 


cost of eye examinations and pre- 
scriptions may not be paid by 
agency, unless employee is unable 
to furnish prescription, or that 
prescription cannot be made 
from glasses he normally wears, 
necessity for prescription ground 
safety lenses presupposing em- 
ployees normally wear or require 
vision correctives made up from 
prescription 


COAST GUARD 


Commissioned personnel 

Detailed to foreign assistance pro- 

grams 
Authority— assignment of com- 
missioned officer personnel 
of U.S. Coast Guard to ald 
Indonesian Government un- 
der reimbursable agreements 
with Agency for Interna- 
tional Development pursu- 
ant to sec. 632(b) of For- 
eign Assistance Act of 1961, 
22 U.S.C. 2392(b) (Supp. 
III), is permissible under 
sec, 625(d)(1), 22 U.S.C. 
2385(d)(1) (Supp. III), of 
act, which provides for as- 
signment of officers or em- 
ployees of U.S. to perform 
functions outside US., 
phrase “officers and em- 
ployees” as defined in sec. 
644(j) including members of 
Armed Forces and term 
“Armed Forces” of U.S. in 
sec. 644(b) meaning Army, 
Navy, Air Force, Marine 
Corps, and Coast Guard; 
therefore, sec. 633(c) of 
act, removing dual office re- 
strictions of 10 U.S.C. 
3544(b) and 8544(b), as- 
signment of commissioned 
officers of Coast Guard, as 
well as other members of 
Armed Forces, to positions 
under Foreign Assistance 
Act of 1961 is authorized__ 


Page | COAST GUARD—Continued 


Commissioned personnel—Continued 


Detailed to foreign assistance pro- 


grams—Continued 
Compensation — members of 
Armed Forces assigned to 
perform functions outside 
U.S. under sec. 625(d)(1) 
of Foreign Assistance Act of 
1961, 22 U.S.C. 2385(d) 
(Supp. III), which author- 
izes compensation, allow- 
ances, and benefits to as- 
signed personnel at rates 
provided for Foreign Serv- 
ice Reserve and Staff by For- 
eign Service Act of 1946, 
as amended, 22 U.S.C. 801, 
et seq., may only be paid 
in accordance with sec. 
625(d)(1) of 1961 act in 
absence of statutory exemp- 
tion to extra allowance re- 
strictions of 5 U.S.C. 70; 
therefore, right of commis- 
sioned personnel of U.S. 
Coast Guard assigned to pro- 
gram under Foreign Assist- 
ance Act to their pay and 
allowances is suspended dur- 
ing period of assignment and 
they may only receive com- 
pensation, allowances, and 
benefits prescribed for For- 
eign Service Reserve and 


Disability during detail— when 
member of Armed Forces 
who while assigned to duty 
outside U.S. under sec. 
625(d)(1), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2385(d) (Supp. III), be- 
comes physically disabled, he 
is entitled to disability re- 
tired pay under 10 U.S.C. 
Ch. 61, notwithstanding that 
during period of assignment 
he is not in receipt of “basic 
pay” as term is used in chap- 
ter, member’s active serv- 
ice status remaining un- 
changed and except for sec. 
625(d)(1) of 1961 act pre- 
scribing compensation, al- 
lowances, and benefits pro- 
vided for Foreign Service Re- 
serve and Staff by Foreign 
Service Act of 1946, during 
period of assignment, he 
would have been entitled to 
military pay and allowances, 
and legislative history of 
Foreign Assistance Act of 
1961 evidencing no contrary 
intent, there is no require- 
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COAST GUARD— Continued 
Commissioned personnel— Continued 
Detailed to foreign assistance pro- 





grams— Continued 
ment to deny disability re 
tirement privileges to com- 
missioned officer personnel 
of Coast Guard because their 
compensation while assigned 
to duty under act is not de- 
nominated “basic pay’’__-- 
Retirement— commissioned offi- 
cer of U.S. Coast Guard who 
during period of assignment 
outside U.S. under sec. 
625(d)(1), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2385(d) (Supp. III), which 
requires payment of compen- 
sation, allowances, and bene- 
fits at rates provided for For- 
eign Service Reserve and 
Staff by Foreign Service Act 
of 1946, as amended, com- 
pleted 20 years of active 
service, at least 10 years of 
which was active commis- 
sioned service, prior to as- 
signment is eligible for re- 
tirement under 14 U.S.C. 232 
while assigned to program, 
suspension of military pay 
and allowances for period of 
assignment during which offi- 
cer was paid in accordance 
with sec. 625(d)(1) of 1961 
act not terminating his “ac- 
tive duty” status as member 
of Armed Forces__..--..-. 
Service credits—civilian service— 
although member of Armed 
Forces when assigned to duty 
outside U.S. under sec. 
625(d)(1), Foreign Assistance 
Act of 1961, 22 U.S.C. 2385(d) 
(Supp. III), is entitled only to 
compensation, allowances, and 
benefits prescribed for Foreign 
Service Reserve and Staff by 
Foreign Service Act of 1946, 
suspension of his active duty 
military pay and allowances 
during period of assignment 
does not terminate his mem- 
bership in Armed Forces of 
U.S., and such period is credit- 
able for subsequent computa- 
tion of military pay when offi- 
cer resumes pay status under 
Career Compensation Act of 
1949, as amended, and, there- 
fore, period of assignment of 
Coast Guard officers serving 
under Foreign Assistance Act 
programs is creditable for 


Page 


296 
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COAST GUARD— Continued 
Commissioned personnel— Continued 


qualification for retirement 
under 14 U.S.C. 231 and 232_-. 


COMPENSATION 
Additional 


From the United States—honorari- 
ums—maximum salary  pro- 
vided by Classification Act of 
1949, as amended, and pre- 
scribed in act of June 22, 1949, 
63 Stat. 226, as limitation on 
gross salary of any Library of 
Congress position that is aug- 
mented by payment from ap- 
propriated funds of honor- 
arium, which additional com- 
pensation under 2 U.S.C. 162 


is not construed as double 
salary, means highest salary 
payable under Classification 


Act and not actual amounts re- 

ceived as salary during calen- 

dar year, limitation being in- 
tended to preclude employee of 

Library from receiving greater 

total compensation on any pay- 

day than that received by em- 
ployee entitled to maximum 
salary rate under Classification 

Act on payday; therefore, ad- 

ministrative action reducing 

honorarium of employee in or- 
der that combination of his 

Classification Act grade salary 

and honorarium payable to- him 

would not exceed highest rate 
of compensation payable under 

Classification Act was cor- 

GIES ccactndvedugecensncnsne 

Quarters, etc. 

Employees who receive compen- 
sation pursuant to Classifi- 
eation Act of 1949, and are 
furnished Govt. quarters, 
heat and light and related 
services, without charge pur- 
suant to law which author- 
izes furnishing of free serv- 
ices but does not @xpressly 
provide that allowances in 
kind are in addition to cash 
salary for position, come 
within requirement in pro- 
viso in sec. 3 of act of Mar. 
5, 1928, 5 U.S.C. 75a, that 
reasonable’ value of free 
quarters and related services 
be considered as part of com- 
pensation in fixing salary 
rate of position; therefore, 
compensation of such em- 
ployees must be reduced by 
reasonable value of Govt. 
quarters furnished so that 
total amount of cash 


Page 


296 


388 
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COMPENSATION— Continued 


Double 


Concurrent military retired and 
civilian service pay 

Federal credit union—employ- 

ment of retired military offi- 

cer as manager, treasurer or 

loan processor in Federal 


cost-of-living allowances 
which are paid to employees 
in overseas areas pursuant to 
administrative regulation 
are not part of employees’ 
basic compensation and, 
therefore, in application of 


Page | COMPENSATION— Continued Page 
Additional— Continued Double—Continued 
Quarters, etc.—Continued Concurrent military retired and 
compensation and value of civilian service pay—Con. 
allowances in kind does not eredit union, organized as 
exceed Classification Act rate cooperative organization un- 
of compensation fixed for po- der Federal Credit Union 
CR einenncmenationnin 886 Act, 12 U.S.C. 1751, et seq., 
Civilian instructors at U.S. with membership that need 
Military Academy who re- not be composed of Federal 
ceive compensation pursuant employees, would not be sub- 
to Classification Act of 1949 ject to dual office restrictions 
and are furnished public in act of July 31, 1894, 5 
quarters without charge un- U.S.C. 62, and dual compen- 
der 10 U.S.C. 4339, which sation restrictions in act of 
entitles employees to utilize June 30, 1932, 5 U.S.C. 59a, 
free quarters but does not for while organized under 
expressly provide that allow- Federal law and subject to 
ances in kind are to be con- Federal supervisions, Fed- 
sidered in addition to cash eral credit union is not gov- 
salary for positions, are re- ernmental organization, and 
quired in accordance with designation as fiseal agent of 
proviso in sec. 3 of act of U.S. exemption from taxa- 
Mar. 5, 1928, 5 U.S.C, 75a, to tion, or use of free space in 
have their compensation re- Federal buildings does not 
duced by reasonable value of alter nongovernmental status 
Govt. furnished quarters so of organization; therefore, 
that total amount—cash retired military officer em- 
compensation and value of ployed in Federal credit 
allowances furnished in union would not hold “office 
kind—does not exceed rate or position” such as is pro- 
of compensation fixed for hibited or restricted by 5 
position under Classifica- U.S.C. 58a and 62...-....- 208 
CW: Biandintensntinnens 886 Foreign assistance programs— 
Travel, per diem, etc.—in absence reemployment of _ retired 
of specific authority in Post personnel as experts or con- 
Office Department Appropria- sultants under Foreign As- 
tion Act (Title II, Pub. L. sistance Act of 1961 is per- 
87-575), or any other statute, missible, sec. 626(b) of act, 
authorizing exception to gen- 22 U.S.C. 2386(b) (Supp. 
eral rule that Govt. may not III), authorizing exemption 
pay subsistence expeises of or of retired military officers 
furnish free food to civilian em- or civilian employees from 
ployees at headquarters in any law limiting their re- 
addition to regular compensa- employment, or governing 
tion, even though work may be simultaneous receipt of com- 
performed under unusual con- pensation and retired pay or 
ditions, reimbursement may annuities, and sec. 626(c), 22 
not be made to official of Post U.S.C. 2386(c) (Supp. III), 
Office Dept. who made him- removing retired officers of 
self voluntary creditor of U.S. any of services mentioned in 
by expenditure of personal Career Compensation Act of 
funds to provide food for em- 1949, as amended, from dual 
ployees required to remain on office restrictions of 5 U.S.C. 
duty beyond regular official 62; however, compensation 
duty hours, 5 U.S.C. 71 prohib- of such retired officers is sub- 
ing any civil officer of Govt. ject to dual compensation 
from receiving any compensa- provisions of 5 U.S.C. 59a__ 296 
tion or perquisites beyond com- Foreign post, etc., allowances 
pensatior allowed by law_ ~~~ 149 
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Page | COMPENSATION — Continued Page 
Double—Continued 
Concurrent military retired and 


COMPENSATION— Continued 
Double—Continued 


Concurrent 


civilian service pay—Con. 

$10,000 dual compensation 
limitation in sec. 212 of 
Economy Act of 1932, 5 
U.S.C. 59a, cost-of-living al- 
lowances paid to overseas 
employees who are concur- 
rently receiving retired pay 
and civilian compensation 
are not for inclusion 
ternational organizations—ac- 
ceptance by retired military 
officers of positions with 
United Nations and World 
Health Organization, inter- 
national organizations whose 
expenses are assessed against 
member nations, including 
U.S., and from which funds 
salaries of positions are 
paid, would not contravene 
dual office restrictions in act 
of July 31, 1894 (5 U.S.C. 
62), and dual compensation 
restrictions in act of June 30, 
1932 (5 U.S.C. 59a), employ- 
ment of retired military of- 
ficers by international orga- 
nizations not constituting 
employment by Federal agen- 
cies, U.S. contributing only 
as member nation to funds 
from which salaries of posi- 
tions are paid 


Maximum limitation 


Basic compensation — term 
“civilian pay” as used in 
5 U.S.C. 59a(b), which ex- 
empts any person whose 
retired pay, plus civilian 
compensation amounts to 
less than $10,000 from 
restriction of 5 U.S.C. 
59a(a) limiting entitle- 
ment to receipt of retired 
pay and civilian compensa- 
tion to $10,000 may be re- 
garded as “basic compen- 
sation”, decisions of 
Comptroller General of 
U.S. which have held that 
term “annual rate of com- 
pensation” as used in 5 
U.S.C. 59a(a) refers to 
“basic compensation” be- 
ing also applicable to term 
“eivilian pay” as used in 
5 U.S.C. 59a(b) 

Computation—in refund of 
retired pay withheld dur- 
ing calendar year 1961 
to permit retired officer to 
receive total of $10,000 
prescribed by sec. 212 of 


military retired and 


civilian service pay—Con. 


Maximum limitation— Continued 


Economy Act of June 30, 
1932, as amended, 5 U.S.C. 
59a, entitlement to which 
in accordance with Schuy- 
ler v. U.S., 148 Ct. Cl. 479, 
and Dellinger v. U.S., Ct. 
Cl. No. 83-61, decided 
May 9, 1962, is based on 
total amount received dur- 
ing past calendar year, 
computation of $10,000 in 
combined retired pay and 
civilian compensation for 
ealendar year 1961 should 
include civilian compensa- 
tion earned by retired of- 
ficer for last pay period of 
Dec. 1961, which was not 
paid to him until Jan. 
1962, method prescribed 
in Schuyler case, and in 
view of fact that 5 U.S.C. 
59a provides for entitle- 
ment to retired pay and 
civilian compensation, re- 
fund of retired pay with- 
held should be based on 
amount of civilian pay 
earned or accrued during 
period rather than on 
gross salary paid 
Retroactive compensation in- 
crease—retired officer who 
during calendar year 1961 
actually earned less than 
$10,000 in retired pay and 
civilian compensation, but 
who was subject to reduc- 
tion of retired pay upon 
notification in Feb. 1962 of 
increase in civilian com- 
pensation effective during 
1961, which caused his 
combined retired pay and 
civilian compensation to 
exceed $10,000 limitation 
prescribed in 5 U.S.C. 59a 
may be refunded amount 
withheld pursuant to rul- 
ings in Schuyler v. U.S., 
148 Ct. Cl. 479, and Del- 
linger v. U.S., decided 
May 9, 1962, that $10,000 
limitation on receipt of re- 
tired pay and civilian com- 
pensation would be on 
total amount received dur- 
ing past calendar year, re- 
duction of retired pay al- 
though made subsequent to 
calendar year 1961 was in- 
tended to cover amounts 
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Page ; COMPENSATION— Continued Page 
Double—Continued 
Concurrent military retired and 
civilian service pay—Con. 


officers of Air Force, posi- 


COMPENSATION— Continued 
Double—Continued 
Concurrent military retired and 
civilian service pay—Con. 
Maximum limitation— Continued 


which should have been 
withheld for months in 
1961 during which civilian 
compensation increase was 
effective 
Time for determination—al- 
though retired members 
of uniformed _ services 
holding civilian positions 
and receiving combined 
annual rate of compensa- 
tion and retired pay in 
excess of $10,000 limita- 
tion in sec. 212, Economy 
Act of 1932, 5 U.S.C. 59a, 
are required to have ap- 
propriate reduction made 
in their retired pay, under 
Schuyler and Dellinger 
cases (Ct. Cl. No. 548-58, 
Jan. 20, 1960, and Ct. Cl. 
No. 83-61, May 9, 1962) 
if total compensation and 
retired pay actually re- 
ceived during calendar 
year amounts to less than 
$10,000, amounts withheld 
may be paid to member, 
provided that $10,000 lim- 
itation is not exceeded, 
and that payment is not 
determined until end of 
calendar year. Overrules 
40 Comp. Gen. 193 ; 12 id. 
256; B-144150, Oct. 18, 
1960, and B-144640, 
Jan. 3, 1961, and modi- 
fies 88 Comp. Gen. 774_- 
Nonappropriated fund posi- 
tions—in determination of 
applicability to double com- 
pensation restriction in sec. 
212, Economy Act of 1932, 
5 U.S.C. 59a, to Navy officer 
retired for disability who is 
employed as head football 
coach by Air Force Academy 
Athletic Assn., nonprofit af- 
filiated organization oper- 
ated under delegated author- 
ity by Superintendent of Air 
Force Academy “under the 
general supervision of the 
Chief of Staff, United States 
Air Force,” test is not 
whether compersation as 
coach is paid from appropri- 
ated funds but whether posi- 
tion is office or position ‘“un- 
der the United States Gov- 
ernment” ; therefore, in view 
of organization and super- 
vision of Association under 


tion of football coach is to 
be considered appointed one 
“under the United States 
Government” subject to dou- 
ble compensation restriction 
and retired officer is not en- 
titled to retired pay when 
his compensation as coach is 
in excess of $10,000 limita- 
tion in 1932 act 
Refunds — reimbursement 
amount refunded—claim by 
VA employee for refund of 
payments representing dis- 
ability retired pay received 
for period Oct. 8, 1946, to 
Apr. 30, 1949, when retired 
pay and civilian compensa- 
tion exceeded limitation in 
sec. 212, Beonomy Act of 
1932, 5 U.S.C. 59a, which 
claim was filed with VA— 
agency responsible for pay- 
ment of retired pay during 
period under sec. 5 of act 
of Apr. 3, 1939—1s claim for 
return of monies due to op- 
eration of double compensa- 
tion limitation, subject to 
10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, 
rather than claim under act 
of Apr. 3, 1939, and fact 
that Administrator of Vet- 
eran Affairs is vested with 
final and conclusive author- 
ity under 38 U.S.C. 211 is 
not for consideration under 
1939 act which vested re- 
tired pay determinations in 
See. of Army; therefore, in 
application of 10-year stat- 
ute, period is computed from 
date of each refund and since 
claim was filed in GAO on 
Aug. 15, 1961, only refunds 
made on and after Aug. 15, 
1951, are for return 
Reserve membership 
Army of the United States 
Act of September 22, 1941— 
member of uniformed 
services who, at time of 
retirement, holds Re- 
serve commission and 
temporary officer grade 
which is based on act of 
Sept. 22, 1941, is ex- 
empt from dual compen- 
sation restrictions of 
sec, 212 of Economy Act 
of 1932, 5 U.S.C. 59a, 
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COMPENSATION— Continued Page | COMPENSATION— Continued Page 
Double—Continued Double—Continued 
Concurrent military retired and Concurrent military retired and 


civilian service pay—Con. 
Reserve membership— Continued 
Officer Personnel Act of 1947 


civilian service pay—Con. 
Reserve membership— Continued 
Army of the United States— 





whether he is retired in 
temporary or Reserve 
officer grade.......... 


Disability retirement—offi- 


cer who held inactive 
Reserve commission of 
major at time he re- 
ceived temporary pro- 
motion to that rank in 
Army of U.S. under 10 
U.S.C. 3442 and 3447, 
just 2 days prior to ef- 
fective date of place- 
ment on Temporary Dis- 
ability Retired List 
under 10 U.S.C. 1202 
and 1372, with grade 
and retired pay of ma- 
jor, for disability that 
did not exempt him 
from dual compensation 
restrictions of sec. 212, 
Economy Act of June 
30, 1932, as amended, 
5 U.S.C. 59a, is subject 
to $10,000 limitation 
imposed by that section 
on receipt of combined 
annual rate of retired 
pay and civilian com- 
pensation, in view of 
fact that officer was 
serving on active duty 
in temporary grade of 
major at time he was 
placed on Temporary 
Disability Retired List 
which entitled him to 
retired grade and pay of 
major under 10 U.S.C. 
1372(1) without regard 


appointments 


Advancement on retired list 


Reserve officer who is 
serving on active duty 
duty in higher tempo- 
rary grade under Of- 
ficer Personnel Act of 
1947, at time of re- 
tirement under sec. 
202 of act of June 29, 
1948, and who be- 
comes eligible under 
10 U.S.C. 3963(a) 
to retired grade equal 
to temporary grade 
if that is highest 


Continued appointments— Continued 


Advancement on retired list— 
Continued 
temporary grade in 
which he has satis- 
factorily served for 
not less than 6 
months is regarded as 
being retired on basis 
of Reserve status and 
is carried on retired 
list as retired Re- 
serve officer with re- 
tired grade equal to 
highest temporary 
grade satisfactorily 
served and, therefore, 
retired pay as Reserve 
member is exempt 
from dual compensa- 
tion restriction in 
Economy Act of 1932_ 9 
Temporary comm is- 
sioned officers of 
Army of U.S. or Air 
Force of U.S. who are 
retired in Reserve 
commissioned grades 
and advanced on re- 
tired list under sec. 
208(a) of act of June 
29, 1948, may have 
such law regarded as 
relating to Reserve 
components;  there- 
fore, Reserve officers 
so advanced on re- 
tired list are covered 
by dual compensation 
exemptions in act of 
July 1, 1947, and sec. 
29(c) of act of Aug. 


to Reserve commission 10, 1956_---------- 9 
in that grade teal 897 At higher grade than Re- 
Officer Personnel Act of 1947 serve grade — Reserve 


member who is serving 
on active duty as offi- 
eer in Army of U.S. 
without component 
under Officer Person- 
nel Act of 1947 in 
grade higher than per- 
manent Reserve grade 
but who is retired under 
Title III of act of 
June 29, 1948—law 
relating to Reserve of- 
ficers—is regarded as 
retired and receiving re- 
tired pay as Réserve 
officer and, therefore, 
member is entitled to 
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compensation restric- 
tions in Economy Act 


Disability retirement 


Temporary end Reserve’ 


grades same or 
higher 

Reserve officer serv- 
ing on active duty 
in temporary grade 
under Officer Per- 
sonnel Act of 1947 
which is lower 
than Reserve grade 
at time of retire- 
ment for disability 
under sec. 5, act 


of Apr. 3, 1939, or Act of 1982..... 9 
Title IV, Career Reserve members 
Compensation Act serving in tempo- 
of 1949 (now codi- rary grades under 
fied as 10 U.S.C. Officer Personnel 
Ch. 61), is en- Act of 1947 at time 
titled to retired pay of disability retire- 
computed on higher ment, which grades 
Reserve grade and, were higher, or 
therefore, is re- same as Reserve 
garded as receiving commissioned 
retired pay under grades so that they 
laws relating to Re- were subject to 
serve components dual compensation 
and is exempt restrictions may 
from dual compen- not have dual com- 
sation restrictions pensation _restric- 
in sec. 212, Econ- tions applied pro- 
omy Act of 1932; spectively nor im- 
however, if tempo- plementation of re- 
rary grade under strictions delayed_ 9 


Officer Personnel 
Act is higher than 
Reserve grade so 
that retirement is 
effected in tempo- 
rary grade, disabil- 
ity retirement is 
not dependent upon 
officer’s Reserve 
status and he is 
not exempt from 
dual compensation 
restriction ....--- 
Reserve officer serv- 
ing on active duty 
in temporary grade 
under Officer Per- 
sonnel Act of 1947, 
which is same as 
Reserve commis- 
sioned grade, who 


Temporary and Reserve 
grades same _ or 
higher—Continued 

is retired for dis- 
ability, is retired 
as temporary of- 
ficer and Reserve 
status ts irrelevant 
for dual compen- 
sation restriction 
exemption pur- 
poses; therefore, 
such officers are 
subject to dual 
compensation _re- 
strictions in sec. 
212 of Economy 


Lower or same grade as Re- 


serve grade—Reserve of- 
ficer who at time of re- 
tirement is serving on 
active duty in tempo- 
rary or commissioned 
grade under Officer Per- 
sonnel Act of 1947, 
which is lower or same 
as Reserve commis- 
sioned grade, becomes 
eligible for retirement 
under sec. 202 of act of 
June 29, 1948, and 10 
U.S.C. 3911, 8911, by 
reason of Reserve status 
and, therefore, member 
is regarded as receiving 
retired pay under laws 
relating to Reserve 
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appointments—Continued 
components of armed 
services and is exempt 
from dual compensa- 
tion restrictions in 
Economy Act of 1932 
under sec. 1(b) of act 
of July 1, 1947, and sec. 
29(c) of act of Aug. 10, 
ee re 


Regular warrant officer or 


Regular enlisted status 


Advancement on _ retired 


list— Army or Air Force 
Reserve member who 
was serving on active 
duty at time of retire- 
ment in Regular war- 
rant officer or Regular 
enlisted grade while 
holding Reserve com- 
mission and who is re- 
tired in Reserve commis- 
sioned grade under sec. 
402(d) of Career Com- 


tus and, therefore, such 
member if he had more 
than 20 years of service 
would be retired in en- 
listed grade so that rule 
in Tracy case, 136 Ct. 
Cl. 211, concerning 
members having higher 
Reserve grade, is not 
for application_..-..-. 


ular enlisted status— Con. 

Retired pay on basis of Re- 

serve commissioned 
grade 

Army or Air Force Re- 

serve officer serving 

on active duty at time 

of retirement in Regu- 

lar warrant officer or 

9 Regular enlisted sta- 

tus who had com- 

pleted 20 years of 

satisfactory service 

prior to Regular serv- 

ice for retirement eli- 

gibility under Title 

III of act of June 29, 

1948, and who re- 

ceives retired pay 

computed on pay of 

Reserve commissioned 

grade, is exempt from 

dual compensation re- 

strictions in sec. 212 

of Economy Act of 


State maritime academies— since 

State maritime academies 

are established and organized 

under laws of individual 

States, and instructors and 

employees of academies are 

neither appointed, nor are 

their appointments approved 

by any Federal official, re- 

9 tired military officers hired 


pensation Act of 1949, EE iicisticinicen 9 
is regarded as receiving Reserve officer who is 
retired pay under laws serving on active duty 
relating to Reserve com- at time of retirement 
ponents so as to be as Regular warrant 
exempt from dual com- officer or Regular en- 
pensation restrictions listed man and who 
in sec, 212 of Economy not only met eligibil- 
B66 68 BEER naconcucco 9 ity qualifications of 
Disability retirement sta- sec. 202 of act of 
tus—member of Army June 29, 1948, but is 
or Air Force Reserve retired in Reserve 
who was serving on ac- commissioned grade is 
tive duty as Regular regarded as receiving 
warrant officer or Reg- retired pay under 
ular enlisted man at laws applicable to Re- 
time of disability retire- serve components and, 
ment prior to Oct. 1, therefore, is exempt 
1949—effective date of from dual compensa- 
Career Compensation tion restrictions by 
Act of 1949—does not reason of exemption 
have right to disability provisions in_ see, 
retirement based on 1(b) of act of July 1, 
Regular or Reserve sta- I . sathaeesceoceteebinitn ia 9 
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by States as superintendents, 
instructors, or division offi- 
cers at State maritime acade- 
mies would not hold “office or 
position” within meaning of 
5 U.S.C. 59a and 5 U.S.C 62 
to be subject to dual com- 
pensation and dual office re- 
strictions of 5 U.S.C. 59! 
and 62, and allocation of 
funds by Federal Govt. to 
States for operation of acad- 
emies does not change fact 
that salaries of positions 
are paid from State funds, 
Federal funds when inter- 
mingled with State funds 
losing their identity as Fed~ 


acceptance by retired mili- 
tary officers of positions 


retired status— Continued 

with United Nations and 
World Health Organiza- 
tion, international organi- 
zations whose expenses 
are assessed against mem- 
ber nations, including U.S., 
and from which funds 
salaries of positions are 
paid, would not contra- 
vene dual office restric- 
tions in act of July 31, 
1894 (5 U.S.C. 62), and 
dual compensation restric- 
tions in act of June 30, 
1932 (5 U.S.C. 59a), em- 
ployment of retired mili- 
tary officers by interna- 


Navy enlisted man who is 
retired in temporary 


WE TONoinn cesanceccaca 208 tional organizations not 
Holding two offices constituting employment 
Civilian position and military by Federal agencies, U.S. 
retired status contributing only as mem- 
Federal credit union— employ- ber nation to funds from 
ment of retired military which salaries of positions 
officer as manager, treas- BIO POR sencdcccucduue 208 
urer or loan processor in Warrant officers 
Federal credit union, or- Appointment to wage 
ganized as cooperative or- board position of Navy 
ganization under Federal warrant officer retired 
Credit Union Act, 12 for length of service un- 
U.S.C. 1751, et seq., with der 10 U.S.C. 1293, 
membership that need not which retirement does 
be composed of Federal not come within ex- 
employees, would not be emptions—“injuries re- 
subject to dual office re- ceived in battle, or in- 
strictions in act of juries or incapacity in- 
July 31, 1894, 5 U.S.C. 62, curred in line of duty”— 
and dual compensation re- to dual office act of July 
strictions in act of 31, 1894, 5 U.S.C. 62, 
June 30, 1932, 5 U.S.C. is appointment to “of- 
59a, for while organized fice”, wage board posi- 
under Federal law and sub- tion having character- 
ject to Federal supervi- istics of office within 
sion, Federal credit union meaning of act, retired 
is not governmental orga- pay or civilian com- 
nization, and designation pensation amounting to 
as fiscal agent of U.S., ex- $2,500, and retired war- 
emption from taxation, or rant officer precluded 
use of free space in Fed- from holding civilian 
eral buildings does not al- position with Govt., his 
ter nongovernmental sta- appointment to wage 
tus of organization ; there- board position is void ab 
fore, retired military offi- initio, and services un- 
cer employed in Federal der void appointment 
eredit union would not being neither de jure or 
hold “office or position” 
such as is prohibited or re- de fecte, he is indebted 
stricted by 5 U.S.C. 59a to Govt. for total salary 
ae ee A ee 208 received under void ap- 
International organizations— pointment ~----.----- 260 
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Temporary warrant 


retired status—Continued 
Warrant officers—Continued 
ehief warrant officer 
grade in which he was 
serving at time of retire- 
ment, but who receives 
retired pay under 10 
U.S.C. 6326 on basis of 
his enlisted status, does 
not by reason of warrant 
officer grade have his 
rights or benefits as en- 
listed man affected so 
that as enlisted mem- 
ber he comes’ within 
exception in dual office 
act of July 31, 1894, as 
amended, 5 U.S.C. 62, 
and is entitled to hold 
civilian position.___- 
officers— 
temporary chief warrant 
officer appointed pursuant 
to 10 U.S.C. 3448(c) (2) 
who was retired while serv- 
ing in that capacity, even 
though retired pay is not 
contingent upon continued 
military status as temporary 
officer and is not compensa- 
tion for current service, 
holds “office” within mecning 
of dual office holding pro- 
hibition in act of July 31, 
1894, 5 U.S.C. 62, his ap- 
pointment as temporary chief 
warrant officer under 10 
U.S.C. 3448(c)(2) having 
granted him same benefits 
as members of Army on ac- 
tive duty without conferring 
rights that relate to period 
after retirement and after 
right to retired pay becomes 
fixed ; therefore, warrant of- 
ficer receiving pay as retired 
officer because of military 
service is subject to re- 
striction in 1894 act in ab- 
sence of statutory provision 
similar to act of Aug. 10, 
1956, 5 U.S.C. 30r(d), ex- 
empting Reserve officers from 
restriction of act.......... 


Downgrading 
Saved compensation 


Effect of Federal Salary Reform 


Act of 1962 

Grade GS-2 employee who 
on Oct. 13, 1962, day be- 
fore effective date of Fed- 
eral Salary Reform Act, 


556 


553 


Act of 1962—Continued 
1962 amendments to Clas- 
sification Act of 1949, was 
in receipt of seventh sched- 
uled rate of grade GS-3, 
saved rate of compensa- 
tion granted under act 
of June 18, 1956, sec. 
507(b), Classification Act 
(5 U.S.C. 1107(b)), when 
employee was reduced in 
grade from GS-3 to GS-2, 
act also authorizing sav- 
ing to employee of in- 
creases provided by law in 
saved rate of basic com- 
pensation, is entitled in 
initial pay adjustment pro- 
vided by Federal Salary 
Reform Act to be advanced 
to step 8 of GS-3 under 
sec. 602(b)(1) of act (5 
U.S.C. 1113 note), saved 
rate of compensation being 
based upon seventh sched- 
uled rate of GS-3, sec. 
602(b)(1), providing for 
advancement of seventh 
scheduled rate below grade 
ef GS-4 to step 8 applies. 

Employee whose’ seventh 
scheduled step of GS-4 
was saved under act of 
June 18, 1956, sec. 507 (a), 
Classification Act of 1949 
(5 U.S.C. 1107(a)), upon 
reduction to grade GS-2 
and subsequent promotion 
to GS-3, and who was in 
receipt of such saved basic 
rate of compensation on 
Oct. 13, 1962, day before 
effective date of Federal 
Salary Reform Act, 1962 
amendments to Classifi- 
eation Act of 1949, is en- 
titled in accordance with 
1956 act saving to em- 
ployee increases provided 
by law in saved rate of 
basic compensation to ini- 
tial pay adjustment under 
sec. 602(b)(3) of Federal 
Salary Reform Act and em- 
ployee’s saved GS-4 salary 
may be increased to new 
scheduled rate provided 
for step 7, grade GS-4__ 

Amendments to salary re- 
tention provisions of sec. 
507 of Classification Act 
of 1949, 5 U.S.C. 1107, 
enacted as part of Federal 


Page 


380 


880 
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Saved compensation—Continued 
Effect of Federal Salary Reform 
Act of 1962—Continued 
Salary Reform Act of 
1962, approved Oct. 11, 
1962, which included em- 
ployees in grades 16, 17, 
and 18 under benefits and 
permitted counting of any 
higher grade service prior 
to demotion toward 2-year 
qualifying period rather 
than only service in same 
grade or higher grades 
from which reduced are to 
be regarded as effective for 
reductions occurring on or 
after Oct. 14, 1962, first 
day of pay period after 
date of enactment of 1962 
act in absence of any lan- 
guage specifying retro- 
actively effective date; 
therefore, employees who 
would only be eligible for 
benefits under 1962 amend- 
ments but who were de- 
moted prior to Oct. 14, 
1962, are not entitled to 
salary retention 
Service in other than classifica- 
tion act positions— employee 
who, after voluntary trans- 
fer without break in service 
from postal field service 
position to classification 
act position is reduced in 
grade may not have time in 
postal field service position 
counted toward 2 years’ 
continuous service in same 
or higher grade as condi- 
tion of eligibility for salary 
retention under sec. 507 
of Classification Act of 1949, 
as amended, 5 U.S.C. 1107, 
in view of terms “grade” 
or “grades” used in sec. 
507(a)(4), which are used 
in connection with classifica- 
tion act positions rather 
than positions in postal field 
service 
Status—Reclassification errone- 
ous—agency reclassification 
of position to grade GS-5 
after certification of position 
as grade GS-4 by Civil Serv- 
ice Commission and demotion 
of incumbents with retention 
rights pursuant to 5 U.S.C. 
1107 was not within scope of 
agency’s authority under 
sec. 502, Classification Act 
of 1949, 5 U.S.C. 1107, to 


Saved compensation— Continued 
classify positions originally, 
or to reclassify such posi- 
tions, and agency lacking 
authority to reclassify posi- 
tions classified by Commis- 
sion, action taken was with- 
out legal effect to deprive 
employees of statutory right 
to retained salary and they 
should be restored to saved 
pay status, and employees 
promoted to GS-5 grade on 
basis of administrative re- 
classification action,  al- 
though required to be down- 
graded to GS-4, may be 
prospectively restored to 
steps of grade they would 
have attained without re- 
gard to erroneous promo- 
tion 

Wage board employees. (See 
Compensation, wage board 
employees, downgrading, 
saved compensation) 


Increases—positions assimilated to 


Classification Act positions—Com- 
missioner of Fish and Wildlife 
Service whose rate of compen- 
sation equivalent to that of grade 
GS-18, as provided in 16 U.S.C. 
742(a), is repealed by sec. 
607(a)(5) of Federal Salary Re- 
form Act, 1962 amendments to 
Classification Act of 1949, which 
in sec. 609(a) provides that com- 
pensation of positions repealed 
shall remain unaffected until 
placed in appropriate General 
Schedule grades of Classification 
Act, and in sec. 609(b) saves to 
incumbent of such _ positions 
rate of basic salary received 
prior to 1962 amendments, is en- 
titled to salary increase provided 
for grade GS-18 under 1962 
amendments, change made in 
law pertaining to Commissioner 
not affecting equivalent grade 
GS-18 compensation attached to 
his position until Civil Service 
Commission places position in 
appropriate grade under Classi- 
fication Act, as provided in sec. 
609(a), and-savings provision of 
sec. 609(b) only applying in 
event position as classified re- 
sults in lower rate 


Longevity increases 


Effect of amendatory act—em- 
ployee who not only com- 
pleted required 10 years of serv- 
ice for longevity step-increase 
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on Oct. 13, 1962— day before ef- 
fective date of Classification 
Act Amendments of 1962—but, 
also, at same time, completed 
6 years of continuous service 
at maximum rate of grade, 
acquired vested right to two 
longevity step-increases prior 
to 1962 amendments, and 
limitation in sec. 602(b) (10), 
5 U.S.C. 1113 note, on credit- 
ing previous service toward 
one step-increase, does not pre- 
clude adjustment of compen- 
sation to employee based on 
second longevity step-increase_ 


Elimination 


Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary Re- 
form Act of 1962, 5 U.S.C. 
1171, which eliminated 10- 
year service requirement for 
advancement to former lon- 


gevity steps may be credited 
toward only one of three top 
steps provided by new act in 
view of service credit re- 
striction in sec. 602(b) (10) ; 
therefore, employee who 
prior to new act had com- 
pleted 9 continuous years 
of service at maximum 
scheduled rate of his grade 
toward 10-year service eligi- 
bility requirement for lon- 
gevity step-increase is only 
entitled to one step-increase, 
advancement to 8th step, 
and having lost balance of 
his service credit, he must 
serve further 156 weeks for 
eligibility to 9th step, and 
another 156 weeks before 
advancement to 10th step__ 
The 2-years’ excess service re- 
maining to credit of em- 
ployee who prior to Federal 
Salary Reform Act, 1962 
amendments to Classifica- 
tion Act (5 U.S.C. 1171), 
on basis of having completed 
10-year aggregate service re- 
quirement, as well as 5 
years of service at maxi- 
mum of his grade without 
increase, receives 3-year lon- 
gevity period increase may 
be retained by employee, 
and he is entitled under 
amendatory act to count 


excess 2-years’ time toward 
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Longevity increases— Continued 
Elimination—Continued 
second of three top steps of 
his grade provided by new 
act in lieu of former lon- 
gevity grades; therefore, his 
advancement to 9th step 
need not be postponed until 
156 weeks after employee 
received step 8 increase, 
sec, 602(b)(10) providing 
that creditable service 
earned prior to act may be 
counted toward not to ex- 
ceed one step-increase under 
sec. 701(a) of Classification 
Act, as amended___._--. - 
Employee in 7th step of GS-3 
who had completed all re- 
quirements for three longev- 
ity increases and was en- 
titled to be advanced to 
third longevity step (10th 
step) prior to Oct. 14, 1962, 
effective date of Federal 
Salary Reform Act, which 
amended Title VII of Classt- 
fication Act of 1949 (5 
U.S.C. 1121-1125) may be 
regarded as having been in 
10th step of his grade im- 
mediately prior to effective 
date of amendatory act and 
thus advanced to “special 
eleventh step” on Oct. 14, 
1962, by operation of sec. 
602(b) (2) of act, which es- 
tablished special step as 
equivalent within-grade in- 
crement to employees in 
grades GS-3 and lower, right 
of employee to third longev- 
ity step having vested before 
new act went into effect and, 
therefore, employee is en- 
titled to have his compen- 
sation fixed at special 11th 
step rate without regard to 
sec, 602(b) (1), reqtiring em- 
ployees in 7th step of GS-3 
immediately prior to effec- 
tive date of act to be ad- 
vanced to step 8 
Night work 

Constructive time—the minimum 
of 2-hours call-back overtime 
authorized by 5 U.S.C. 912(a) 
applies solely to overtime com- 
pensation and _ constructive 
time authorized has no appli- 


cation to night differential pre- 
mium pay--_-- <aeciulabiaaiiabdaiaciimioaiaiie ti 


Details to other shifts—leave 
payments, (See Leaves of 
Absence, annual, rate of 
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Duration of facility operation— 
where Atomic Energy Com- 
mission facilities continue 
occasionally and without ad- 
vance notice to operate be- 
yond regularly established 
duty hours of 7:30 a.m., to 
5:30 p.m., requiring night 
overtime guard service, night 
differential under sec. 301 
of Federal Employees Pay 
Act of 1945, as amended, 5 
U.S.C. 921, provided for 
“regularly scheduled work” 
between hours of 6 p.m. and 
6 a.m. may be authorized 
only when supported by ad- 
ministrative finding that in- 
herent requirement of partic- 
ular post assignment is that 
guard remain on duty so 
long as facility is in opera- 
tion, including when neces- 
sary overtime duty after 6 
p.m., and that overtime sta- 
tus after 6 p.m. frequently 
recurs for individual guard, 
otherwise, overtime work is 
not regularly scheduled and 
is not subject to night dif- 
ferential payment 

Impossible to schedule—occa- 
sional unscheduled overtime 
duty after 6 p.m. by Atomic 
Energy Commission guards 
in connection with tests, lec- 
tures, and emergency build- 
ing protection which cannot 
be regularly scheduled be- 
cause of impossibility to an- 
ticipate overtime work in ad- 
vance does not constitute 
“regularly scheduled work” 
within meaning of night dif- 
ferential statute, sec. 301 
of Federal Employees Pay 
Act of 1945, as amended, 5 
U.S.C. 921, as work to con- 
stitute regularly scheduled 
work must be duly author- 
ized in advance and must be 
scheduled to recur on suc- 
cessive days or after speci- 
fied intervals; therefore, 
guards performing  occa- 
sional unscheduled night 
overtime duty are not en- 
titled to payment of night 
differential authorized under 


5 U.S.C, 921 


ceiving premium compensation 
under 5 U.S.C. 926(2) on sea- 
sonal basis for irregular and 
unscheduled overtime duty per- 
formed without supervision at 
their official stations when 
they are detailed to another 
national forest to perform un- 
der supervision similar duties, 
including irregular and un- 
scheduled overtime, may have 
brief periods of such ordered 
and supervised duty regarded 
as exception to administrative 
regulation which requires em- 
ployees for premium pay en- 
titlement to be generally re- 
sponsible for recognizing, with- 
out supervision, circumstances 
requiring them to remain on 
duty and, therefore, premium 
compensation may continue to 


be paid during such details, 
but payment for irregular or 
unscheduled overtime under 
any other authority is pre- 


Standby, etc., time—absences— 


practice of withholding pre- 
mium compensation for stand- 
by duty absences, and sub- 
stituting unscheduled overtime 
as “fill-in” time for lower rate 
standby duty absences may be 


changed to provide for payment 


of all unscheduled overtime 
duty at applicable overtime 
rates, and to provide that re- 
gardless of need employees will 
receive compensation for regu- 
larly scheduled standby serv- 
ices, except when during ab- 
sence for personal reasons 
there is specific need for their 
standby services, Federal Em- 


ployees Pay Regs. requiring no 
strict adherence to fixed 
weekly or other periodic 
standby schedule when pre- 
dictable in advance that stand- 
by tours are unnecessary ; 
however, percentage rates of 
premium compensation should 
be determined from weekly 
average standby hours and 
questions submitted to Civil 
Service Commission. 40 Comp. 


Gen. 88, modified 
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Travel time—assignments outside 
duty station—wage board em- 
ployee who in returning to of- 
ficial station from temporary 
duty point at end of regular 
workday travels by privately 
owned vehicle, use of which is 
solely as means of transporta- 
tion to and from temporary 
duty point, under other than 
arduous conditions, is not en- 
titled to payment of overtime 
compensation for time spent 
in travel beyond regularly 
scheduled work hours in ab- 
sence of statute or administra- 
tive regulation to contrary, 
wage board employees like per 
annum employees being en- 
titled to overtime compensa- 
tion for travel outside regu- 
larly scheduled hours of duty 
on any scheduled workday only 
when work is actually per- 
formed, or travel is carried out 
under arduous conditions mak- 
ing it inseparable from work 
OF GME... cancscncece 

Work Hours Act of 1962—cover- 
age—all employees of the Gov- 
ernment Printing Office whose 
compensation is fixed under the 
authority of the Kiess Act, 44 
U.S.C. 40, including per annum 
employees paid rates compara- 
ble to the GS grades in the 
Classified Civil Service, are en- 
titled to the overtime com- 
pensation benefits of section 
201 of the Work Hours Act of 
1962 (5 U.S.C. 673c), which 
amended section 23 of the act 
of March 28, 1934, to require 
payment of overtime for work 
in excess of 8 hours per day 
and in excess of 40 hours per 
week, the Work Hours Act in 
amending the overtime pro- 
visions of the 1934 act not 
changing the coverage of the 
act to employees whose com- 
pensation is set by wage board, 
or other wage-fixing author- 
ities, and the prohibitions 
against paying overtime com- 
pensation to per annum em- 
ployees having been removed, 
and it is immaterial that the 
compensation of some per an- 
num employees may be fixed at 
rates comparable to “GS” rates 
under the ClaSsification Act_- 
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COMPENSATION— Continued 
Periodic step-increases 
Service credits 


Earned toward 
creases 
Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary 
Reform Act of 1962, 5 
U.S.C. 1171, which elimi- 
nated 10-year service re- 
quirement for advance- 
ment to former longevity 
steps may be credited to- 
ward only one of three top 
in view of service credit re- 
steps provided by new 
act in view of service 
credit restriction in sec. 
602(b) (10) ; therefore, 
employee who prior to 
new act had completed 9 
continuous years of serv- 
ice at maximum scheduled 
rate of his grade toward 
10-year service eligibility 
requirement for longevity 
step-increase is only en- 
titled to one step-increase, 
advancement to 8th step, 
and having lost balance of 
his service credit, he must 
serve further 156 weeks 
for eligibility to 9th step, 
and another 156 weeks be- 
fore advancement to 10th 


longevity in- 


The 2-years’ excess service 
remaining to credit of em- 
ployee who prior to Fed- 
eral Salary Reform Act, 
1962 amendments to 
Classification Act (5 
U.S.C. 1171), on basis of 
having completed 10-year 
aggregate service require- 
ment, as well as 5 years of 
service at maximum of his 
grade without increase, 
receives 3-year longevity 
period increase may be re- 
tained by employee, and he 
is entitled under amenda- 
tory act to count excess 2 
years’ time toward sec- 
ond of three top steps of 
his grade provided by new 
act in leu of former 
longevity grades; there- 
fore, his advancement to 
9th step need not be post- 


poned until 156 weeks 
after employee received 
step 8 increase, _ sec. 


602(b) (10) providing that 
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Periodic step-increases—Continued Periodic step-increases—Continued 
Service credits—Continued Service credits—Continued 


creases—Continued 

creditable service earned 
prior to act may be 
counted toward not to ex- 
ceed one step-increase 
under sec. T7Ol(a) of 
Classification Act, as 


of compensation in grade 
GS-4 between top sched- 
uled rate and first longev- 
ity rate, and who on ef- 
fective date of Federal 
Salary Reform Act, 1962 
amendments to Classifica- 
tion Act of 1949, is 
given step 8 of GS-4 un- 


722-809 O-64—52 


Earned toward longevity § in- Effect of Federal Salary Re- 


form Act of 1962—Con. 
der initial adjustment pro- 
vision of sec. 602(b) (8), 
which increase was not 
equivalent to within-grade 
increase, is entitled in de- 
termining creditable serv- 


Special eleventh step—employee in 
7th step of GS-3 who had com- 
pleted all requirements for 
three longevity increases and 
was entitled to be advanced 
to third longevity step (10th 
step) prior to Oct. 14, 1962, 
effective date of Federal Sal- 
ary Reform Act, which 


I itickntndne 249 ice performed prior to 
Effect of Federal Salary Re- effective date of act, pur- 
form Act of 1962 suant to sec. 602(b) (10), 
View held in sec. 25.153, to begin 156-calendar 
Civil Service Regs., that week waiting period pre- 
creditable service in com- scribed by sec. 603, which 
putation of waiting period relates to step-increases, 
to determine entitlement from date of last equiva- 
to schedule step-increase lent increase, July 1961__ 380 
under sec. 701 of Classifi- Time in grade v. time in rate— 
cation Act of 1949, as in initial adjustment of 
amended, is continuous ci- basic rates of compensation 
villian employment in ex- of civilian employees pur- 
ecutive, legislative, or ju- suant to Classification Act 
dicial branches of Federal Amendments of 1962, under 
Govt., or in District of sec. 602(b)(10), prescrib- 
Columbia Govt., also pre- ing that service prior to ef- 
vails as to term “Serv- fective date provided by 
ice * * * in the grade” section shall be counted 
as used in sec. 602(b) (10) toward not to exceed one 
of Federal Salary Reform periodic step-increase under 
Act, 1962 amendments to time in grade provision of 
Classification Act, which sec. 7Ol(a), Classification 
restricts counting of serv- Act of 1949, as amended by 
ice credits earned prior to sec. 603 of 1962 act, phrase 
act toward not to exceed “time in grade’ is descrip- 
one step-increase, legisla- tive and time in rate and not 
tive history of 1962 total service in grade is de- 
amendment failing to in- termining factor in setting 
dicate any intention to proper salary step in grade 
change interpretation that under initial adjustment 
computation of service provisions of act; therefore, 
requirements for entitle- GS-13 employee who did not 
ment to step-increase is have 3 years of service in 
not limited to service in step 7 required by sec. 
same grade or under same 701(a)(3) may not be placed 
pay system, so long as in step 8, notwithstanding 
employee had served req- completion of 12 years of 
uisite service without “an service eligibility require- 
equivalent increase____- 249 ment, and GS-11 employee 
Employee who upon promo- who had not completed 52 
tion to grade GS-4 re- weeks of service prescribed 
tained top longevity step by sec. 701(a)(1) for step- 
rate of compensation of increase, but had 3 years in 
GS-3 grade to which ad- grade is not entitled to 
vanced in July 1961, rate SD Avice ict nce cecal 320 
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COMPENSATION— Continued 
Periodic step-increases— Continued 


amended Titie VII of Classifi- 
cation Act of 1949 (5 U.S.C. 
1121-1125) may be regarded 
as having been in 10th step of 
his grade immediately prior to 
effective date of amendatory 
act and thus advanced to “‘spe- 
cial eleventh step’”’ on Oct. 14, 
1962, by operation of sec. 
602(b) (2) of act, which estab- 
lished special step as equiva- 
lent within-grade increment to 
employees in grades GS-3 and 
lower, right of employee to 
third longevity step having 
vested before new act went 
into effect and, therefore, em- 
ployee is entitled to have his 
compensation fixed at special 
11th step rate without regard 
to sec. 602(b)(1), requiring 
employees in 7th step of GS-3 
immediately prior to effective 
date of act to be advanced to 


Waiting period commencement 


Effect of amendatory act 

Employees who completed 
required service for step- 
increase on Oct. 13, 1962, 
day before effective date 
of Classification Act 
Amendments of 1962, 
which amended Title VII 
of Classification Act of 
1949, 5 U.S.C. 1121-1125, 
to increase waiting period 
for certain step-increases, 
are regarded as having 
vested right to _ step- 
increase before new act 
went into effect and, ac- 
cordingly, are entitled to 
have their compensation 
fixed at next step rate 
without regard to addi- 
tional waiting period re- 
quired under amendatory 
Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary 
Reform Act of 1962, 5 
U.S.C. 1171, wiich elimi- 
nated 10-year service re- 
quirement for advance- 
ment to former longevity 
steps may be credited 
toward only one of three 
top steps provided by new 
act in view of service 
credit restriction in sec. 
602 (b) (10) ; therefore, 
employee who prior to new 
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Periodic step-increases— Continued 
Waiting period commencement— 


Continued 
act had completed 9 con- 
tinuous years of service at 
maximum scheduled rate 
of his grade toward 10- 
year service eligibility re- 
quirement for longevity 
step-increase is only en- 
titled to one step-increase, 
advancement to 8th step, 
and having lost balance 
of his service credit, he 
must serve further 156 
weeks for eligibility to 
9th step, and another 156 
weeks before advancement 
te 10th step.........-- - 


Postal Service 
Downgrading 


Saved compensation 
Other than in Postal Serv- 
ice—employee who, after 
voluntary transfer with- 
out break in service from 
classification act position 
under which he had salary 
retention rights to postal 
service, is reduced in 
salary in his postal field 
service position after ef- 
fective date of salary re- 
tention benefits applicable 
to postal employees in 39 
U.S.C, 3560 is precluded 
from having his service in 
classification act position 
counted toward two con- 
tinuous years of service 
requirement for salary re- 
tention eligibility in view 
of specific language in 39 
U.S.C. 3560(b) (4) requir- 
ing two continuous years 
of service “in the postal 
field service” and of defini- 
tion “salary standing” in 
39 U.S.C. 3560(a) (1) 
which excludes salary 
and grade of classification 
Ott pesttie®...<.<c«cs«c 
Service above 16 level— postal 
field service employee who 
served in PFS level 20 be- 
fore he was transferred to 
another office at level 15 
from which position he 
was reduced to level 14 
is precluded by reason of 
definition of “salary 
standing” in 39 U.S.C. 
3560(a)(1); which ex- 
cludes salary levels 17 
through 20, from having 
service in level 20 counted 
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Promotions 


Erroneous—administrative reclassi- 
fication—agency __reclassifica- 
tion of position to grade GS-5 


1946, 5 U.S.C. 55a, to be con- 
sidered first employment when 
consultant is appointed to regular 
full time position for purpose of 


COMPENSATION— Continued Page | COMPENSATION— Continued Paae 
Postal Service—Continued Promotions— Continued 

Downgrading— Continued after certification of position 
Saved compensation—Continued as grade GS-4 by Civil Service 
toward two continuous Commission and demotion of 
years’ service with same incumbents with retention 
or higher salary standing rights pursuant to 5 U.S.C. 
as required in 39 U.S.C. 1107 was not within scope of 
3560(b) (4) for eligibility agency’s authority under sec. 
for salary retention__._- 100 502, Classification Act of 
Two-year requirement—upon 1949, 5 U.S.C. 1107, to classify 
reduction of route mileage, positions originally, or to re- 
retained compensation of classify such positions, and 
rural mail carrier under 39 agency lacking authority to re- 
U.S.C. 3560, sec. 201, act classify positions classified by 
of Sept. 21, 1961, as Commission, action taken was 
amended by sec. 715 of without legal effect to deprive 
Postal Employees Salary employees of statutory right to 
Adjustment Act of 1962, retained salary and _ they 
may not be based on longer should be restored to save pay 
route in which he had status, and employees promoted 
served prior to reduction to GS-5 grade on basis of ad- 
for 104 weeks, period just ministrative reclassification ac- 
short of 2 calendar years tion, although required to be 
provided by 39 U.S.C. 3560 downgraded to GS-4, may be 
for eligibility to salary re- prospectively restored to steps 
tention upon demotion, of grade they would have at- 
legislative history of 1961 tained without regard to erro- 

act indicating no Congres- neous promotion____-.-_----- 521 
sional intent that required Subsequent to downgrading—un- 
2-year period under re- der promotion increase rules 
tained compensation provi- in sec. 802(b) of Classifica- 
sions should be regarded tion act of 1949, as amended 
same as 104 weeks___-_-~ 393 by sec. 604(a), Classification 
Longevity and periodic  step- Act Amendments of 1962, 5 
increases—creditable service— U.S.C. 1132(b), employee who 
postal field service employee had been demoted more than 
appointed as acting postmaster two grades and then was pro- 
under temporary appointment moted to intervening grade 
authority of 39 U.S.C. 3315(b), while receiving saved rate of 
who is considered temporary compensation under sec. 507 
employee within meaning of of act, which rate exceeds 
39 U.S.C. 3554 and limited to maximum rate of grade to 
entrance step of PFS-6 grade which promoted, may not have 
to which appointed until date saved rate considered as per- 
of promotion to grade PFS-7 manent or indefinite rate in 
and to entrance step of grade absence of any indication that 
7 until conversion to position salary retention provisions 
of career postmaster is en- were amended by 1962 amend- 
titled upon conversion to per- ment to sec. 802(b), and, there- 
manent position to credit for fore, upon expiration of 2 years 
period of temporary service as from date of demotion action, 
acting postmaster in determin- employee's rate of compensa- 
ing appropriate step in salary tion is for computation under 
level 7 of permanent position to part (A) of sec. 802(b), which 
which converted, 39 U.S.C. provides for rate of compen- 
3553 authorizing credit for sation two-steps above rate of 

service under temporary ap- gradef rom which promoted__ 702 
pointment for purpose of step- Rates—highest previous rate—con- 
increases when temporary sultant service—to permit em- 
service is continuous to date ployment as consultant on Iinter- 
of appointment to position of mittent basis under sec. 15, 
unlimited duration... ~~~ 405 Administrative Expenses Act of 
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fixing his compensation above 
minimum rate for grade would 
not only be evasion of within- 
grade waiting requirements for 
advancement to higher steps in 
grades but would be contrary to 
spirit and intent of Classifica- 
tion Act of 1949 ; therefore, fixing 
of salary of consultant employed 
under sec, 15 of 1946 act when he 
is appointed to regular position 
at rate of compensation based on 
his per diem rate which is above 
minimum rate for grade of regu- 
lar position is not proper___--- 


Reemployment—after military duty— 


delay—civilian employee of Se- 
lective Service System who when 
furloughed to military service 
was in grade CAF-13 and who 
upon return after 12 years’ active 
military service on detail to Se- 
lective Service is appointed to 
grade GS-15, step e, on basis 
that he would have been pro- 
moted and would have progressed 
to that grade and step had he 
remained civilian employee was 
ineligible for appointment above 
minimum step of grade GS-15 
and is, therefore, indebted for 
excess compensation received, 5 
U.S.C. 1121(2)(C) preserving 
only step-ircreases for civilian 
employees in military service, 
and sec. 9, Universal Military 
Training and Service Act, June 
24, 1948, as amended, 50 U.S.C. 
App. 459, authorizing preserva- 
tion of grade promotions only for 
employees restored to civilian em- 
ployment after not more than 4 
years’ military service_____--- 


Removals, suspensions, etc.—travel, 


etc., expenses—transportation of 
household effects of overseas em- 
ployee in excess of authorized 
weight allowance incident to re- 
duction-in-force action which, on 
appeal, is determined to have 
been improper, does not come un- 
der back pay act of Aug. 24, 1912, 
as amended, 5 U.S.C. 652, which 
authorizes only payment of com- 
pensation not incidental  ex- 
penses for improper removals, but 
must be considered as transporta- 
tion incident to return of over- 
seas employee for reasons beyond 
his control, subject to weight al- 
lowance limitations in sec. 7 of 
Administrative Expenses Act of 
1946, 5 U.S.C. 73b-3, and E.O. 
No. 9805, as amended ; therefore, 
employee may not be relieved of 
payment for excess weight costs 
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in transportation of his house- 
hold effects to U.S. and return to 
overseas station upon _ restora- 
C60 CP incccencacticticnnce 


Wage board employees 


Conversion to classified positions 
(wage board employees) was 
without force and effect and 
did not vitiate right of em- 
ployees conferred by sec. 202 
Erroneous—administrative ac- 

tion changing positions from 
wage board system of pay to 
Classification Act grades 
without concurrence of Civil 
Service Commission and 
notwithstanding Commission 
under sec. 203 of Classifica- 
tion Act of 1949, 5 U.S.C. 
1081, had for years consid- 
ered positions excluded from 
act pursuant to sec. 202(7), 
5 U.S.C. 1082(7), which con- 
cerns prevailing rate em- 
ployees in trades, crafts, cte. 
(wage board employees) was 
without force and effect and 
did not vitiate right of em- 
ployees conferred by sec. 
202(7) to be paid under 
wage board system; there- 
fore, loss of pay to employees 
because of erroneous change 
of wage board positions to 
Classification Act system 
may be adjusted retroac- 
tively if no change of duties 
but only lawful rate of pay 
for duties actually _ per- 
formed was involved_____-_ 
Reconversion — retroactive — 
upon retroactive restoration 
to wage board grades and 
pay by Civil Service Com- 
mission, veterans preference 
employees, who under sec. 14 
of Veterans Preference Act 
of 1944 had successfully ap- 
pealed administrative con- 
version of their positions 
from wage board system of 
pay to Classification Act 
system, because of loss of 
pay, as well as employees 
with veterans’ preference 
who had been administra- 
tively restored to their wage 
board grades and pay on 
basis of successful appeal, 
are entitled to difference be- 
tween pay received under 
Classification Act grades 
and greater pay they would 
have received under wage 
board system but for admin- 
istrative error 
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Wage board employees— Continued Wage board employees— Continued 
Conversion to new pay plan— Overtime—Continued 
saved compensation—under new as from midnight to mid- 
“Service Schedule” pay night and calendar week as 
plan that produces lower rates Sunday through Saturday, 
of pay for wage board type em- to avoid problems involving 
ployees who are excepted from employees with uncommon 
Classification Act of 1949, as tours of duty, 24-hour period 
amended, 5 U.S.C. 1082(7), may be treated as day and 
which provides that compen- any consecutive 7-day period 
sation of exempted employees may be treated as week_._. ~195 
shall be fixed and adjusted Effective date of 1962 act 
from time to time “as nearly In determining effective date 
as is consistent with the pub- of Work Hours Act of 
lic interest in accordance with 1962, approved Aug. 13, 
prevailing rates’, preservation 1962, which specifies that 
of old wage schedule of pay act ‘“‘shall take effect sixty 
rates and continuation of em- days after its enactment”, 
ployees’ remaining entitlement use of word “after” re- 
to step-increases and to in- quires that day ffom 
creases in pay under former which period of time is 
schedule upon promotion to to be reckoned will be ex- 
higher grade in same line of cluded from computation 
work would be “in the pub- so that excluding day of 
lic interest’; therefore, grad- enactment (Aug. 13, 
ual change from old plan to 1962), effective date would 
new is acceptable until such be 60 days thereafter, or 
time as operation of new “‘Serv- from first moment of Oct. 
ice Schedule” produces for 12, 1962; therefore, over- 
employees affected higher rate time payments under act 
of pay than that attained or must be computed from 
attainable under old plan__-_- 231 Oct. 12, 1962. Effective 
Downgrading — saved compensa- date was changed from 
sation—wage board employees Oct. 13, 1962, by decision 
who, after downgrading ac- dated Nov. 20, 1962_.___ 195 
tion and transfer of work from Overtime compensation pro- 
Public Health Service to Bur. visions in the wage agree- 
of Indian Affairs, received ments between the Public 
saved salary benefits due to Printer and employee 
erroneous interpretation of ad- committees of the Govern- 
ministrative regulations con- ment Printing Office ne- 
cerning salary retention may gotiated under the Kiess 
not be regarded as in de facto Act, 44 U.S.C. 40, as 
status during period they re- well as the provisions in 
ceived overpayments in ab- Administrative Orders is- 
sence of saved salary statute sued by the Public Printer 
of general application to wage to establish the salaries 
board employees similar to sec. of hourly employees who 
507, Classification Act of 1949, are not covered by wage 
5 U.S.C. 1107, applicable to agreements, which are in 
classified employees, and, conflict with the manda- 
therefore, waiver of recovery tory provisions in section 
of overpayments may not 201 of the Work Hours 
De rE. an ooo cecnn ccs 697 Act of 1962 (5 U.S.C. 
Overtime 673c), requiring the pay- 
Day and week definitions—al- ment of overtime compen- 
though in determining over- sation for work in excess 
time work for wage board of 8 hours per day and 
employees under sec. 23 of in excess of 40 hours 
act of Mar. 28, 1934, as per week, are abrogated 
amended by sec. 201 of after October 12, 1962, 
Work Hours Act of 1962, 5 the effective date of the 
U.S.C. 6738¢e, calendar day Work Hours Act, the ex- 
should, whenever adminis- ceptions to the effective 


tratively feasible, be defined date of the act provided 
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Effective date of 1962 act— Con. Standby, etc., time—Continued 
in section 204 having no Limitation—under exception 





bearing on current wage 
agreements or existing 


in sec. 23 of act of 
Mar. 28, 1934, as amended 


Administrative Orders... 3809 by sec. 201 of Work Hours 
Leave effect Act of 1962, 5 U.S.C. 
Wage board employees with 673c, there is no limita- 
10-hour a day and 4-day a tion on amount of time 
week work schedule who which may be treated as 
are on leave for last 2 time in a standby or on- 
hours of day do not per- call status-------------- 195 
form any overtime work Sleeping and eating time— 
in excess of 8 hours a in absence of any standard 
day within meaning of criteria for determining 
overtime pay provisions in sleeping and eating time 
sec. 23 of act of Mar. 28, under exception in sec. 23 
1934, as amended by sec. of act of Mar. 28, 1934, as 
* 201 of Work Hours Act amended by sec. 201 of 
of 1962, and, therefore, Work Hours Act of 1962, 
employees are not enti- 5 U.S.C. 673c, attention is 
tled to compensation for directed to Armstrong, et 
© hours of leave at time al, vy. U.S., 144 Ct. Cl. 659, 
and one-half basic rate of and to Ahearn, et al. v. 
compensation provided in U.S., 142 Ct. Cl. 309, and 
MONEE 195 in designating time for 
Wage board employees with normally uninterrupted 
10-hour a day, 4-day a sleeping and eating, atten- 
week work schedule who tion is called to Farley v. 
are on leave first 8 hours Us., 181 Ct. Cl. 776, and 
or less of day but actually England v. U.8., 133 Ct. 
work last 2 hours of regu- Cl. 768, under which com- 
lar 10-hour day meet pensation was allowed be- 
overtime work require- cause it was determined 
ments of sec. 38 of substantial labor was per- 
act of Mar. 28, 1934, as formed during time set 
amended by sec. 201 of apart for sleeping and 
Work Hours Act of 1962, eating ----------------- 195 
to be entitled to be paid Standards 
for overtime work at time Under 8-hour exception in 
aod’ eeebait teste eom- sec. 23 of act of Mar. 28, 
pensation___--_._______- 195 1934, as amended by 
Standby, ete., time sec. 201 of Work Hours 
Irregular, etc., standby duty— Act of 1962, 5 U.S.C. 
regardless of implication 673c, which provides 
that under language of ex- that employees who are 
ception in sec. 23 of act regularly required to re- 
of Mar. 28, 1934, as main at or within con- 
amended by sec. 201 of fines of their post of 
Work Hours Act of 1962, duty in excess of 8 
-5 U.S.C. 673c, all standby hours per day in stand- 
and on-call service in ex- by or on-call status 
cess of 40 hours a week shall be paid overtime 
on days of 8 hours or less, rates only for hours of 
as on weekends, and all duty, exclusive of eating 
occasional or irregular and sleeping time, in 
standby and on-call serv- excess of 40 per week, 
ice, including eating and terms “on-call” and 
sleeping time, would be “stand-by” when consid- 
payable at overtime rates, ered with “required to 
compensation ordinarily remain at or within 
is not payable for ‘“eat- the confines of their 
ing and sleeping time’’___ 195 post of duty” have same 





Work in excess of daily and 


weekly limitation 
Sec. 23 of act of Mar. 28, 
1934, as amended by sec. 


tion for three and one-half 
hours of overtime work in 
excess of 8 hours on one 
day, which is same number 
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Wage board employees— Continued Wage board employees— Continued 
Overtime—Continued Overtime—Continued 
Standby, etc., time—Continued Work in excess of daily and 
Standards— Continued weekly limitation—Con. 
meaning and agencies 201 of Work Hours Act of 
may use standards and 1962, 5 U.S.C. 673¢c, which 
definitions for such provides that overtime 
duty prescribed in 5 work in excess of 8 hours 
C.F.R. 235. 195 per day or in excess of 40 
Language of exception hours per week, shall be 
from 8-hour provision in compensated for at not 
sec. 23 of act of Mar. 28, less than time and one- 
1934, as amended by half basic rate of compen- 
sec. 201 of Work Hours sation, must be construed 
Act of 1962, 5 U.S.C. as providing alternate or 
673c, which provides separate methods for de- 
that employees who are termining overtime work 
regularly required to re- in excess of 8 hours or in 
main at or within con- excess of 40 hours a week, 
fines of their post of and, therefore, wage board 
duty in excess of 8 hours employees who regularly 
per day in standby or work 46-hour week consist- 
on-call status shall be ing of three 12-hour days 
paid overtime rates only and one 10-hour day are 
for hours of duty, exclu- not entitled to payment of 
sive of eating and sleep- double premium for 2 
ing time, in excess of 40 hours on fourth work- 
per week, requires that day—a 10-hour day—that 
standby duty and actual exceeds both 8 hours per 
work in excess of 40 day and 40 hours per week 
hours be treated same but are entitled to pay- 
for application of mini- ment at time and one-half 
mum overtime rate____ 195 for 4 hours overtime work 
Travel time—wage board em- in excess of 8 hours per 
ployee who in returning to day on 12-hour days and 
official station from tem- for 6 hours in excess of 40 
porary duty point at end of hours per week on 10-hour 
regular workday travels by GP cacsecbcaatindio 195 
privately owned vehicle, use Method of computing over- 
of which is solely as means time hours for employees 
of transportation to and of independent Govt. con- 
from temporary duty point, tractors under Title I of 
under other than arduous Contract Work Hours 
conditions, is not entitled to Standards Act when work 
payment of overtime com- exceeds both 8 hours per 
pensation for time spent in day and 40 hours per week 
travel beyond regularly limitations, which method 
scheduled work hours in gives employees benefit of 
absence of statute or ad- greater number of over- 
ministrative regulation to time hours, should be used 
the contrary, wage board for Govt. employees sub- 
employees like per annum ject to sec. 23 of act of 
employees being entitled to Mar. 28, 1934, as amended 
overtime compensation for by sec. 201 of Work Hours 
travel outside regularly Act of 1962; however, 
scheduled hours of duty on double benefit for same 
any scheduled workday only hours is not authorized_- 329 
when work is actually per- Wage board employee who is 
formed, or travel is carried assigned to regularly 
out under arduous condi- scheduled workweek of five 
tions making it inseparable 8-hour days and who re- 
from work or employment. 624 ceives overtime compensa- 
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creases in pay under former 
schedule upon promotion to 
higher grade in same line of 
work would be “in the public 


Responsibility—requests for acceptance 
time 


extension—although under 
provision for extensions of bid 
acceptance periods in event of 


COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Wage board employees— Continued Wage board employees—Continued 
Overtime—Continued interest”; therefore, gradual 
Work in excess of daily and change from old plan to new is 
weekly limitation—Con. acceptable until such time as 
of hours in excess of 40 operation of new “Service 
per week, has received all Schedule” produces for em- 
overtime compensation to ployees affected higher rate of 
which he is entitled__-_-- 829 pay than that attained or at- 
Although sec. 23 of act of tainable under old plan_.-. - 231 
Mar. 28, 1934, as amended Withholding 
by sec. 201 of Work Hours State income taxes. (See Taxes, 
Act of 1962, 5 U.S.C. 673c, State, income tax withholding, 
which provides that over- Federal employees) 
time work # excess of 8 Union dues—regulation permit- 
hours per day or in excess ting collection of union dues by 
of 40 hours per week shall payroll deduction at request of 
be compensated for at not employees would be proper un- 
less than time and one-half der secs. 5 and 6 of act of 
basic rate of compensa- Sept. 26, 1961, 5 U.S.C. 3075 
tion must be construed as and 3076, which permits allot- 
providing alternate or sep- ment and assignment of com- 
arate methods for deter- pensation for such purposes 
mining overtime work in deemed appropriate by depart- 
excess of 8 hours or in ment head, subject to regula- 
excess of 40 hours a week, tions issued by President____ 342 
method of computing over- CONFERENCES 
time hours to allow (See Meetings) 
greater number of over- CONSULTANTS AND EX- 
time hours should be PERTS 
used; therefore, employee (See Experts and Consultants) 
whose regularly scheduled CONTRACTING OFFICERS 
workweek is comprised Regulation compliance—nondiscrim- 
of three 12-hour days and ination clause in advertised offer 
one 10-hour day, or 46 for leasing of gas and oil deposits 
hours per week, would be on submerged lands under Outer 
entitled to overtime com- Continental Shelf Lands Act, 43 
pensation for 14 hours per U.S.C. 1331, et seq., which clause 
week, in excess of 8 hours is much less stringent than non- 
per day but not to over- discrimination clause contracting 
time for 6 hours in excess agencies are required to include 
of 40 hours per week. 42 in Govt. contracts under E.O. 
Comp. Gen. 195, modified_ 829 No. 10925 results In bid which 
Saved compensation—new “Service varies materially from statutory 
Schedule” pay plan—under new regulations applicable to oil and 
“Service Schedule” pay plan gas leases issued in advance of 
that produces lower rates of solicitation, as well as lease 
pay for wage board type em- agreement and, therefore, not 
ployees who are excepted from only does refusal by successful 
Classifieation Act of 1949, as bidder to execute lease with dif- 
amended, 5 U.S.C. 1082(7), ferent nondiscrimination clause 
which provides that compensa- not furnish any legal basis for 
tion of exempted employees contracting agency to withhold 
shall be fixed and adjusted bid deposit, but contracting 
from time to time “as nearly agency does not have authority 
as is consistent with the pub- to enter into contracts without 
lic interest in accordance with more stringent nondiscrimination 
prevailing rates’’, preservation clause, so that bid that does not 
of old wage schedule of pay obligate bidder to comply with 
rates and continuation of em- E.O. No. 10925 must be rejected 
ployees’ remaining entitlement unless bidder agrees to inclusion 
to step-increases and to in- BF i ddcckdasivncvencankiinn 692 
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administrative delays after open- Awards 


ing in sec, 1-2.404-1(c), Federal 
Procurement Regs., duty may be 
imposed upon contracting officer 
to request bidders to extend bid 
acceptance time, bidders likewise 
have obligation to check with 
contracting officer before bid ac- 
ceptance period expires if they 
have continuing interest in hav- 
ing their bids considered for 
award 
Review of actions 
Requirement in regulation, 44 
CFR 55.50, that certain sales 
of surplus property be reviewed 
and approved contemplates 
that reviewing authority will 
be someone other than con- 
tracting officer whose action is 
being approved, and, therefore, 
although contracting officer 
might have authority to re- 
view and approve awards on 
spot bid sales, to hold that he 
has authority to approve spot 
bid sale for which he estab- 
lished upset price prior to sale 
would render regulation mean- 
ingless; accordingly, in ab- 
sence of approval of sale by 
independent reviewing author- 
ity, there is no binding con- 
tract for sale of property__-_- 
Absence from regulation requiring 
review and approval of each 
proposed award under competi- 
tive bid sale of surplus Govt. 
property when acquisition cost 
is $10,000 or more of designa- 
tion of specific office or position 
which would review and ap- 
prove award does not bring 
spot bid sale of surplus prop- 
erty having acquisition cost of 
more than $10,000 in which re- 
quired review and approval 
were not given to successful 
bidder after contracting officer 
had indicated award would be 
made to him within rule that 
agent’s apparent authority is 
binding on Govt. so that Govt. 
is estopped from denying ex- 
istence of contract of sale in 
view of well-established prin- 
ciple that when contract to be 
executed between two parties 
is subject to approval by an- 
other and that approval is not 
given, no binding contract ex- 
ists on which U.S. may be re- 
quired to respond in damages 
as for breach 


Cancellation 

Erroneous awards 
Contract award for printing 
services to low bidder 
under ambiguous invita- 
tion that did not indicate 
which of two different esti- 
mates—one on basis of 
actual need, other on 
arbitrary basis for evalua- 
tion purposes—would be 
used to evaluate bids, 
where successful bidder 
who under any possible 
evaluation would not have 
been low bidder but for 
correction of erroneous 
unit price not apparent on 
face of bid, should be can- 
celed, except for orders 
already placed, and pro- 
curement readvertised un- 
der proper evaluation pro- 
cedure, contracting officer 
having no authority to 
make award on basis of 
downward correction of 
bid, evidencing no error on 
its face, which displaced 

lower bidder 
Low bid that did not take 
exception to mandatory 
delivery time of invita- 
tion, but manufacturer's 
letter furnished prior to 
bid opening to identify 
change in equipment of- 
fered, as provided in bid, 
indicated longer delivery 
period, which contracting 
officer without verification 
considered as quelifying 
bid, should not have been 
held nonresponsive, intent 
of data submitted prior 
to bid opening being only 
to establish acceptability 
of equipment offered in 
lieu of specification re- 
quirement; however, al- 
though bid and data 
should not have been in- 
terpreted without clarifi- 
cation as qualifying de- 
livery specified in invita- 
tion, manufacturer's letter 
was susceptible of in- 
terpretation made by con- 
tracting officer and, there- 
fore, in view of time that 
has expired, award to sec- 
ond low bidder need not 

be canceled 
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Awards— Continued Awards— Continued 
Cancellation—Continued Small business concerns—Con. 

Invitation defective small business set-aside pro- 
Invitation to bid requiring curement that was subse- 
bidders to submit “suf- quently withdrawn does not 
ficient” but unspecified preclude bidder from receiv- 
data on undesignated com- ing award under reinstated 
ponents, and lacking suf- set-aside, if prior to award 
ficient particularity to put small business’ certificate 
bidders on notice as to limited to particular procure- 
why descriptive data was ment is issued since he would 
necessary and extent of then qualify as small busi- 
detail required in de- ness at time of submission 
scriptive data for bid to of bid and at time of award, 
be considered responsive, two conditions for eligibility 
is defective invitation, and for award under invitation 
procuring activity failing restricted to small  busi- 

to justify why acceptable ite ate eee 108 
product could not be ob- Certifications—mandatory __re- 
tained without submission ferral to Small Business Ad- 
of descriptive data, as re- ministration ‘Descriptive 
quired by par. 2—202.5(c), Data” clause in invitation 
Armed Services Procure- seeking not information of 
ment Reg., cancellation of characteristics or construc- 
contract award under de- tion of product offered, but 
fective invitation to sec- information as to bidder's 
ond low bidder, who also technical knowledge and 
had failed to indicate per- comprehension of specifica- 
formance in areas that tion in order to evaluate his 
justified rejection of low capacity, as defined in sec. 
bid, ts soguiced....._......... 598 1-1.708.1, Federal Procure- 
Descriptive data clause in ment Regs., with provision 
invitation which requested for rejection of bids failing 
bidders to furnish “suf- to submit required data, is 
ficient calculations to not appropriate for deter- 
substantiate the adequacy mining bidder responsibility ; 
of the design” of special- therefore, low bid of small 
ized equipment but did not business concern unaccom- 
spell out with particu- panied by required descrip- 
larity extent of detail of tive data should not be con- 
data needed to show effici- sidered nonresponsive and 
ency and speed of equip- bidder after bid opening may 
ment offered is defective submit information as to his 
invitation in that it does capacity or responsibility, 
not give bidders any basis and if deficient bid should 
to determine extent of not be rejected without giv- 
descriptive data to be fur- ing Small Business Admin. 
nished; however, since opportunity to issue certifi- 
contract has been awarded cate of competeney, and 
to bidder offering equip- conclusion that questions as 
ment which meets needs to capacity or responsibility 
of procuring agency can- may not be treated as ques- 
ecellation and award to tions of bid responsiveness 
protesting bidder who sub- on basis of statement to that 
mitted detailed drawing effect in bid invitation ap- 
which was determined to plies to all bidders regard- 

be insufficient to show ee 464 
adequacy of design would Set-asides — withdrawal — total 
not be in best interests small business set-aside 
SE icthenetinimnenedewe 737 which was withdrawn after 


Small business concerns 


Certificates—revocation—revoca- 


tion of small business certifi- 
eate on account of bidder’s 
size after bid opening but 
prior to award under total 


bid opening when !ow bidder 
was reclassified as large 
business concern and it was 
learned that such bidder 
had become eligible as large 
business planned emergency 
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Small business concerns-- Con. 
producer in interim between 
issuance of invitation and 
bid opening need not have 
been withdrawn after re- 
classification of low bidder 
since provisions in par. 
1—706.2(b) (ii), Armed Serv- 
ices Procurement Reg., which 
preclude contracting officers 
from approving total set» 
asides when large business 
planned emergency producer 
desires to participate in pro- 
curement are not for appli- 
eation after set-aside has 
been properly established ; 
therefore, if Small Business 
Administration and procur- 
ing agency determine that 
set-aside should be rein- 
stated, award may be made 
to lowest: responsible small 
business bidder, but if set- 
aside is not’ reinstated 
award under original invita- 
tion would not be proper_. 

Size—changes in standards—low 
bidder who, as result of pro- 
test to his self-certification 
as small business concern for 
100 percent set-aside pro- 
curement, was determined by 
Small Business Admin. to 
be qualified as small concern 
on basis of new size stand- 
ards which had been 
changed after bid opening 
but before award was prop- 
erly awarded the contract 
since bidder's certification 
was made in good faith and 
his qualification under new 
size standards in effect on 
date of award was not result 
of any action by bidder after 
bid opening 

Buy American Act—Foreign prod- 

ucts—approval after use—price ad- 

justment — under construction 
contract requiring use of domes- 
tie materials with exception of 
asbestos which is not produced in 

U.S., installation underground of 

foreign-manufactured  asbestos- 

cement pipe that is available in 

U.S., where because bid showed 

no such intent, approval for use 

of nondomestic product which is 
required by sec. 633 of act of 

Oct. 29, 1949, amending Buy 

American Act, 41 U.S.C. 10a—10d, 

was not obtained, constituted vio- 

lation of act, but in absence of 


culpability by contractor, debar- 
ment penalty need not be im- 
posed ; however, in view of fact 
that removal and replacement of 
installed pipe would be unduly 
harsh to contractor and result- 
ant delay possibly detrimental 
to interest of Govt., foreign- 
manufactured pipe may be ac- 
cepted conditioned upon appro- 
priate adjustment in contract 
price, to be measured by excess 
cost, if any, of domestic pipe of 
quality and quantity required 
over cost of pipe accepted___-__ 


Construction—general rules—under 


contract providing that price of 
product will be based on actual 
cost of production and will in- 


clude amount that is sufficient to 


amortize capital advances for 
purchase of new and improve- 
ment or replacement of old cap- 
ital assets, even if expenditures 
for capital assets could be con- 
sidered production costs under 
recognized accounting procedures, 
fact that capital advances come 
within purview of specific pro- 
vision of contract governing such 
advances, familiar rule of con- 
struction that in case of conflict 
the more specific prevails over 
the general is for application and, 
therefore, cost of improving and 
replacing capital assets may not 
be considered in cost of produc- 


Cost-plus 


Advertising costs—costs incurred 
by defense cost-plus prime con- 
tractors in participating in in- 
vitational exhibits sponsored 
by Area Redevelopment Admin- 
istration to display materials 
that could be produced in labor 
surplus areas may not be re- 
garded as advertising costs 
which are excepted from pro- 
hibition in sec. 636 of Depart- 
ment of Defense Appropriation 
Act, 1962, against use of ap- 
propriated funds to reimburse 
defense contractors for adver- 
tising costs, particularly in 
view of fact that legislative 
history indicates that purpose 
of exhibits would have come 
within one of two exemptions 
which Congress considered and 
then disregarded; therefore, 
such exhibit costs incurred by 
defense contracts are not re- 
imbursable expenses under cost- 
plus contracts 
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ments which would obligate 


Employee expenses — retirement 
contributions—under cost reim- 
bursable contract with State 
of Ohio and city of Columbus 
to develop civil defense shelter 
plan in city, payments required 
to be made to Public Employ- 
ees Retirement System for 
those employees whose serv- 
ices were terminated before 
they acquired any vested rights 
in retirement plan are prop- 
erly reimbursable to contrac- 
tor State without deduction for 
prospective retirement credits 
required by cost principles in- 
corporated in contract, for 
while contributions to employ- 
ers’ accumulation fund for 
benefit of Public Employees 
Retirement System are manda- 
tory, there is no provision for 
refund to employer of amounts 
paid on account of employees 
who leave their employment ; 
therefore, all retirement con- 
tributions made are reimburs- 
able under terms of contract_- 

Improvement of contractor’s prop- 
erty—cost of permanent im- 
provement to private prop- 
erty, estimated 10 percent of 
total sum to be expended under 
Public Health Service cost- 
reimbursement contract for 
experimental breeding of pri- 
mates for cancer research by 
National Institutes of Health, 
is proper charge against appro- 
priated fund, notwithstanding 
general rule that in absence of 
specific legislation appropri- 
ated funds may not be used for 
permanent improvement of pri- 
vate property, rule being one 
of policy and not of positive 
law; however, facts and cir- 
cumstances of each case must 
be considered, and in view of 
fact that under proposed con- 
tract permanent improvements 
to contractor’s property are es- 
sential for cancer research, 
eontractor is particularly well 
qualified to perform, and in 
climate ideally suitable for 
project, and cost of improve- 
ments is nominal in comparison 
with total costs, contemplated 
improvements will not contra- 
vene rule 


Damages—Government liability—defi- 


niteness requirement — liability 
clause in Federal Aviation 
Agency flying-rental agree- 


480 


Govt. in event aircraft is de- 
stroyed or damaged beyond 
repair to pay contractor fair 
market value of aircraft at 
time, less salvage value, if any, 
is clause which fixes maxi- 
mum liability measurable by 
fair market value of aircraft 
and, therefore, is not objec- 
tionable on basis of creating 
indefinite or uncertain liabil- 
Sy G2 AGM ccecccnance 


Data, rights, etc. 


Use by Government 
Right of Govt. to use drawings 
of second low bidder in both 
current and in future pro- 
curements should be resolved 
prior to award of contract 
upon determination of ad- 
ministrative agency, who 
will not consider low bid, 
not to cancel invitation for 
bids and to award contract 
to second low bidder, not- 
withstanding substantial dif- 
ference in price between low 
and second low bids___-._- 
Use in specifications of data on 
“Flexirotor” furnished under 
research and development 
contract, where both con- 
tractor and Govt. had been 
granted by inventor royalty- 
free license to practice or 
cause to be practiced any 
invention developed inci- 
dent to contract with excep- 
tion, in accordance with 
par. 9—-107.2(a)(i), Armed 
Services Procurement Reg., 
of Flexirotor, on which pat- 
ent application was pending, 
constitutes disclosure of in- 
formation that permits prac- 
tice of invention, and pat- 
entee having right to main- 
tain his invention ag trade 
secret pending application, 
Request for Proposals should 
be withdrawn, use of data 
excluded from license in de- 
veloping specifications hav- 
ing breached inventor’s right 
to protection of his trade 


Default—procurement from another 


source—advertising v. negotia- 
tion—award of replacement con- 
tract to low bidder whose sub- 
stantially lower bid did not 
conform to advertised invitation 
for bids in that it exceeded spec- 
ified delivery limitation by 1 
day is not improper, purchase 
being for account of defaulted 
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CONTRACTS— Continued 
contractor, statutory requirement 


that contracts be let after com- 
petitive bidding does not apply 
and Govt. is obligated to minimize 
damages under replacement con- 
tract, and to secure lower bid; 
therefore, contracting agency, 
which was not required to ad- 
vertise, may reject all bids and 
enter into private negotiations 
with one of bidders.....-.---- 


Disputes ‘ 
Appeals—finality of contracting 


officer’s finding—-payment of 
claim for additional costs 
under U.S. Atomic Energy 
Commission contract, which 
claim was denied on merits by 
contracting officer, is  pre- 
cluded under contract modified 
pursuant to appeal filed by 
contractor after expiration of 
30-day period provided by Dis- 
putes clause of contract and 
sustained by hearing examiner 
who erroneously believing ap- 
peal properly taken under 60- 
day period provided by Com- 
mission's Rules of Procedure 
in Contract Appeals overruled 
contracting officer’s motion to 
dismiss for lack of jurisdic- 
tion, decision of contracting 
officer on question of fact hav- 
ing become final and conclu- 
sive, hearing examiner was 
without authority to consider 
appeal, and as his determina- 
tion to overrule motion to 
dismiss—a question of law— 
did not become final and con- 
clusive under provisions of 
Wunderlich Act, 41 U.S.C. 322, 
Govt.’s legal defense of lack 
of jurisdiction was not waived, 
and lacking consideration con- 
tract modification is void and, 
therefore, there is no valid 
claim upon which payment can 
be made 

Conflict between administrative re- 
port and contractor’s allega- 
tions—-where allegations by 
high bidder that sales officer 
at spot bid sale of surplus 
property having acquisition 
cost in excess of two million 
dollars had been delegated re- 
view and approval authority re- 
quired by General Services 
Admin. regulations for sales of 
surplus property having acqui- 
sition cost of over $10,000 (44 
CFR 55.50), and that valid 
and binding contract came 
into existence when at spot 


bid sale high bid exceeded up- 
set price, are in irreconcilable 
conflict with administrative 
report stating that review au- 
thority had not been delegated 
to sales officer and that ap- 
proval as required by regula- 
tion was never given to sale, 
administrative report, in ab- 
sence of evidence to overcome 
presumption of correctness, 
must be accepted as accurately 


Labor stipulations 


Benefits from labor agreements— 
inclusion in missile construc- 
tion contracts of clause pro- 
viding employee wage, hour 
and fringe benefits resulting 
from labor-management agree- 
ment, which benefits are not 
authorized by statute, would 
restrict competition and in- 
crease cost to Govt. ; therefore, 
such labor clause as condition 
precedent would be contrary to 
laws of Govt. contracting; 
however, if determination is 
made that inclusion of such 
labor clause would facilitate 
national defense under author- 
ity in act of Aug. 28, 1958, 
Pub. L. 85-804, 50 U.S.C. 1431- 
1435, no objection will be made 
to execution or modification of 
contracts with such clause___ 

Davis-Bacon Act 
Applicability 

Leases 
Lease and _lease-option 
agreements executed by 
Govt. for occupancy of 
private property be- 
ing disqualified from 
coverage of Davis-Bacon 
Act, 40 U.S.C. 276a, 
which requires inclusion 
of appropriate minimum 
wage provisions in 
construction contracts, 
as there is no legisla- 
tive background  evi- 
dencing agreements 
were not intended to 
be exempt from act, as 
is case in legislation 
which authorized lease- 
purchase agreements, 
and as there is no firm 
undertaking on part of 
Govt. to acquire more 
than leasehold interest, 
act also is rot for 
application to con- 
tracts for construction, 
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Applicability—Continued 
Leases—Continued 
alteration or repair, in 
accordance with Govt. 
specifications, of build- 
ings for occupancy by 


it under term lease 
SPOR. .cicacuasno 
In construction, altera- 


tion, or repair, in ac- 
cordance with Govt. 
specification, of build- 

ings for occupancy by 

Govt. under term lease 
agreements, Da vis- 

Sacon Act, 40 U.S.C. 

276a, is not for appli- 
cation, in light of basic 
distinction which ex- 

ists between procure- 
ment of right to use 
improvements, even 
though constructed for 
particular usage, and 
actual procurement of 
improvements, mere 

fact that construction 

work is prerequisite to 
supplying public need 

or use does not give 
construction Davis- 

Becen status.......... 
Erroneous determination as re- 
quiring modification — al- 
though there is no objection 
to increasing contract price 
to extent that minimum 
wage requirements were 
modified by Letters of In- 
advertence resulting in 
added costs of performance, 
particularly where modifi- 
cations were ordered prior 
to 40 Comp. Gen. 557, change 
orders revising original con- 
tract undertakings should 
be canceled where wage ad- 
justments in accordance 
with modifications ordered 
under similar conditions 
have not been completed___ 
Minimum wage determina- 
tions—original price under 
construction contract incor- 
porating wage determina- 
tions for work classifications 
as minimum wage stipula- 
tions pursuant to Davis- 
Bacon Act, 40 U.S.C. 276a, 
could be paid in full without 
prejudicing protection the 
act affords workmen who 
have not been paid wage ad- 
justments required under 
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minimum wage stipulation 
revision made in accordance 
with Letters of Inadvertence 
changing work classification, 
original wage schedules fur- 
nished by Dept. of Labor and 
incorporated in _ specifica- 
tions having correctly stated 
wage determination revision 
of contract wage stipulation, 
pursuant to Letters of In- 
advertence, was unauthor- 
ized; therefore, entitling 
contractor to equitable price 
adjustment for increased cost 
of performance, and, because 
any wage difference, or un- 
derpayment, presumably 
would equal price increase, 
unless or until increase has 
been allowed, no withhold- 
ing of monies would be neces- 
sary or proper to protect 
Govt. or employees____---- 
Nondiscrimination — Clause varia- 
tions — nondiscrimination 
clause in advertised offer for 
leasing of gas and oil deposits 
on submerged lands under 
Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, et seq., 
which clause is much less 
stringent than nondiscrimi- 
nation clause contracting 
agencies are required to in- 
clude in Govt. contracts under 
E.O. No. 10925 results in bid 
which varies materially from 
statutory regulations appli- 
cable to oil and gas leases is- 
sued in advance of solicitation, 
as well as lease agreement and, 
therefore, not only does refusal 
by successful bidder to exe- 
cute lease with different non- 
discrimination clause not fur- 
nish any legal basis for con- 
tracting agency to withhold 
bid deposit, but contracting 
agency does not have authority 
to enter into contracts without 
more stringent nondiscrimina- 
tion clause, so that bid that 
does not obligate bidder to com- 
ply with E.O. No. 10925 must 
be rejected unless bidder agrees 
to inclusion of clause_.-----~- 


Mistakes 


For errors prior to award. (See 
Bids, mistakes) 

Subitems—under invitation for 
bids on item consisting of 52 
subitems, prices to be quoted 


both in aggregate and on 
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individual subitem basis, low 
aggregate bidder who after 
award alleges mistake in bid on 
two subitems may not be re- 
lieved from obligation under 
contract, rule that contracting 
officer is under no duty to com- 
pare bid prices on individual 
items where award is to be 
made in aggregate equally ap- 
plying to subitems : 


Modification 


Minimum wage revisions. (See 
Contracts, labor stipulations, 
Davis-Bacon Act, minimum 
wage determinations) 

Status as existing contract— when- 
ever modification or amend- 
ment of contracts so changes 
relationship of parties as to 
require agreement of both, con- 
tracts are not existing con- 
tracts within scope of sec. 204, 
Work Hours Act of 1962, 40 
U.S.C. 327 note, and provisions 
of act are for inclusion in any 
renewals or extensions of con- 
tracts effected by mutual agree- 
ment of parties, with exception 
of existing contract that is re- 
newed or extended by exercise 
of right or option reserved by 
Govt. to renew or extend con- 
tract pursuant to terms fixed 
under contract and without 
reference to contractor for his 
consent 


Negotiation — competition—indefinite 


specifications, etc.—request for 
proposals using drawings, dia- 
grams and specifications which 
are deficient and inadequate but 
which are to be explained to low- 
est offeror selected for negotia- 
tion and if there is any increase 
in cost then other bidders will be 
given opportunity to submit re- 
vised proposals is procurement 
procedure which is indefinite, will 
result in unrealistically low bids, 
and does not afford all bidders 
equal opportunity and, therefore, 
such a request for proposals is 
invalid 


Offer and acceptance 


Acceptance delays 
To permit consideration of bid 
which contained shorter ac- 
ceptance period than that 
specified in invitation and 
which was not extended 
until after expiration of 
period would be to give bid- 
der choice to be obligated or 
not, and award to second low 


Acceptance delays— Continued 


bidder who prior to expira- 
tion of its longer bid ac- 
ceptance period extended ac- 
ceptance time would better 
serve integrity of competi- 
tive bidding system than 
award to low bidder who 
permitted its bid to expire 
prior to offering extension__ 
Provision for extensions of bid 
acceptance periods in event 
of administrative delays 
after bid opening in sec. 
1-2.404-1(c) of Federal Pro- 
curement Regs. was for pur- 
pose of authorizing extension 
requests whenever failure to 
do so would require re- 
advertisement and was not 
for application when one of 
two or more acceptable bids 
were inadvertently permit- 
ted to expire 
Acceptance time—under contract 
for orange juice awarded after 


denial of bid withdrawal as sub- 


mitted subsequent to bid open- 
ing on basis of price increase 
due to partial freeze damage to 
Florida citrus crop, which had 
occurred prior to bid opening, 
contractor may not be relieved 
from contract, contracting of- 
ficer properly refusing to allow 
him to withdraw bid prior to 
expiration of acceptance pe- 
riod, and contractor having 
knowledge of freeze before bid 
opening had ample time to 
withdraw bid prior to bid 
opening, as required by invita- 
tion for bids, his bid remained 
effective during time he knew 
or should have known of freeze 
and he, therefore, in submit- 
ting bid assumed risks result- 
ing from freeze, and attempted 
withdrawal of bid after open- 
ing and prior to expiration of 
acceptance period was of no 
force or effect 
Preliminary, etc., approval 
Where allegations by high bid- 
der that sales officer at spot 
bid sale of surplus property 
having acquisition cost in 
excess of two million dollars 
had been delegated review 
and approval authority re- 
quired by General Services 
Admin. regulations for sales 
of surplus property having 
acquisition cost of over 
$10,000 (44 CFR 55.50), and 
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that valid and binding con- 
tract came into existence 
when at spot bid sale high 
bid exceeded upset price, are 
in irreconcilable conflict with 
administrative report stat- 
ing that review authority 
had not been delegated to 
sales officer and that ap- 
proval as required by regula- 
tion was never given to sale, 
administrative report, in ab- 
sence of evidence to over- 
come presumption of correct- 
ness, must be accepted as ac- 
eurately reflecting disputed 
I ciikitciticiiitdiieie 
Requirement in regulation, 44 
CFR 55.50, that certain sales 
of surplus property be re- 
viewed and approved con- 
templates that reviewing au- 
thority will be someone 
other than contracting officer 
whose action is being ap- 
proved, and, therefore, al- 
though contracting officer 
might have authority to re- 
view and approve awards on 
spot bid sales, to hold that 
he has authority to approve 
spot bid sale for which he 
established upset price prior 
to sale would render regu- 
lation meaningless; accord- 
ingly, in absence of approval 
of sale by independent re- 
viewing authority, there is 
no binding contract for sale 
8 
Agreement which was made be- 
tween deputy commander at 
Army property disposal in- 
stallation and contracting of- 
ficer that high bidder at spot 
bid sale should receive prop- 
erty, which agreement was 
not communicated to bidder, 
was merely tentative and 
fact that there was no com- 
munication with successful 
bidder is fatal to any con- 
clusion that review and ap- 
proval of sale required by 
administrative regulations 
44 CFR 55.50 were achieved 
so as to establish binding 
eontract between U.S. and 
bidder for sale of property_-_ 
Absence from regulation re- 
quiring review and approval 
of each proposed award un- 
der competitive bid sale of 
surplus Govt. property when 
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Administrative 


Offer and acceptance— Continued 
Preliminary, etc., approval—Con. 


acquisition cost is $10,000 
or more of designation of 
specific office or position 
which would review and ap- 
prove award does not bring 
spot bid sale of surplus prop- 
erty having acquisition cost 
of more than $10,000 in 
which required review and 
approval were not given to 
successful bidder after con- 
tracting officer had indicated 
award would be made to him 
within rule that agent's ap- 
parent authority is binding 
on Govt. so that Govt. is 
estopped from denying ex- 
istence of contract of sale 
in view of well-established 
principle that when contract 
to be executed between two 
parties is subject to approval 
by another and that approval 
is not given, no binding con- 
tract exists on which U.S. 
may be required to respond 
in damages as for breach__ 


Notwithstanding contention of 


high bidder at spot bid sale 
for item of surplus property 
consisting of 74,297 units 
that issuance of invoice and 
delivery of one sample unit 
requested by bidder evidences 
transfer of title to all 74,297 
units to bidder under 40 
U.S.C. 484(d), which pro- 
vides for acceptance of bill of 
sale, or other instrument ex- 
ecuted by executive agency 
as evidence of transfer of 
title or interest to surplus 
Govt. property, more reason- 
able interpretation of statute 
is that bill of sale, or other 
instrument is conclusive 
evidence of compliance with 
law only with regard to 
those items specifically men- 
tioned in instrument, and, 
therefore, in absence of ap- 
proval by reviewing author- 
ity of sale of entire lot as 
required by administrative 
regulation, 44 CFR 55.50, 
bidder is not entitled to de- 
livery of remaining units.__ 
regulation 
which provides for immedi- 
ate award at spot bid sales 
of surplus Govt. property, 
44 CFR 55.45, and regulation 
which requires approval by 
reviewing authority of sales 
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Preliminary, etc., approval— Con. 
of surplus property having 
acquisition cost of $10,000 
or more are not ambiguous 
or in conflict as to sales of 
property costing less than 
$10,000 because review and 
approval are not required, 
nor are they in conflict as to 
property costing $10,000 or 
more since immediate award 


and review and approval pro-. 


visions can be met either by 
reviewing authority other 
than contracting officer es- 
tablishing upset prices prior 
to sale, or by assigning indi- 
vidual other than contract- 
ing officer with authority to 
review and approve awards 


Payments—failure to obtain prior 
approval of expenditures—-where 
contract provides that cost per 
pound of ferro-nickel to Govt. will 
be based on actual cost of pro- 
duction and will include amount 
that is sufficient to amortize cap- 
ital advances made for purchase 
of new capital assets, or improve- 
ment or replacement of old cap- 
ital assets, upon approval of 
Govt., any expenditure to be re- 
flected in price of product must 
come either within actual cost of 
production or amortization of 
capital advances; therefore, cost 
of installing and replacing cap 
italization items, which are not 
items of production, without 
prior approval of Govt., condi- 
tion precedent to recovery, is not 
chargeable under contract, and 
failure of contractor to comply 
with requirement for prior ap- 
proval by Govt. for expenditures 
of capital nature is sufficient to 
prevent recovery of expenditures_ 
Performance 
Impossibility 
Medical appointment ignored— 
where no professional serv- 
ices are performed because 
employee failed to keep 
fitness-for-duty examination 
made by Post Office Dept., 
Govt. has no obligation to 
pay psychiatrist fee for val- 
ue of time reserved in con- 
nection with scheduled ex- 
amination, professional serv- 
ices not having been ren- 
dered, contract contemplated 
did not materialize, and as 
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Proprietary, etc., items. 


Reformation. 





Impossibility—Continued 
physician is only entitled to 
recover for services as any 
other person who performs 
services for another, there 
is no implied contract and 
he, therefore, may not be 
paid compensation on basis 
of reservation of time... 

Weather conditions—under con- 
tract for orange juice award- 
ed after denial of bid with- 
drawal submitted subsequent 
to bid opening on basis of 
price increase due to partial 
freeze damage to Florida 
citrus crop, which had oc- 
curred prior to bid opening, 
contractor may not be re- 
lieved from contract, con- 
tracting officer properly 
refusing to allow him to 
withdraw bid prior to expira- 
tion of acceptance period, 
and contractor having knowl- 
edge of freeze before bid 
opening had ample time to 
withdraw bid prior to bid 
opening, as required by invi- 
tation for bids, his bid re- 
mained effective during time 
he knew or should have 
known of freeze, and he, 
therefore, in submitting bid 
assumed risks resulting 
from freeze, and attempted 
withdrawal of bid after open- 
ing and prior to expiration 
of acceptance period was of 
no force or effect___-...-- 

(See Con- 

tracts, data, rights, etc.) 

(See Contracts, mod- 

ification) 


Renewals—Work Hours Act of 1962 


applicability—whenever modifica- 
tion or amendment of contracts 
so changes relationship of parties 
as to require agreement of both, 
contracts are not existing con- 
tracts within scope of sec. 204, 
Work Hours Act of 1962, 40 
U.S.C. 327 note, and provisions 
of act are for inclusion in any 
renewals or extensions of con- 
tracts effected by mutual agree- 
ment of parties, with exception of 
existing contract that is renewed 
or extended by exercise of right 
or option reserved by Govt. to 
renew or extend contract pur- 
suant to terms fixed under con- 
tract and without reference to 
contractor for his consent_.--_-- 
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Changes, 
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(See Sales) 


Amounts 

Invitation to bid providing 
for award to lowest ag- 
gregate bidder on items to 
be evaluated on basis of 
estimated quantities listed 
in different amounts—one 
on actual requirements, 
the other an arbitrary 
estimate for evaluation 
purposes—with no indica- 
tion to bidder as to which 
estimate would be used to 
evaluate bid, is ambiguous 
invitation under which 
award would be improper 
in view of fact that by use 
of estimated quantities for 
bid evaluation purposes 
that differ from actual 
anticipated need, bidder 
may be found low on 
evaluation of his bid who 
is not lowest bidder on the 
real, or best estimate of 
requirements........<c<se<0~ 
Contract award for printing 
services to low bidder 
under ambiguous invita- 
tion that did not indicate 
which of two different 
estimates—one on basis of 
actual need, other on arbi- 
trary basis for evaluation 
purposes—would be used 
to evaluate bids, where 
successful bidder who 
under any possible evalu- 
ation would not have been 
low bidder but for correc- 
tion of erroneous unit 
price not apparent on face 
of bid, should be canceled, 
except for orders already 
placed, and procurement 
readvertised under proper 
evaluation procedure, con- 
tracting officer having no 
authority to make award 
on basis of downward cor- 
rection of bid, evidencing 
no error on its face, which 
displaced lower bidder__- 
revision, etc.—super- 


seded specification use—use in 
invitation for bids of Military 
Specification that had been 
superseded by Federal Speci- 
fication which did not come 
to attention of contracting off- 
cer until after invitation for 
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bids had been advertised does 
not require all bids received to 
be discarded and procurement 
readvertised, notwithstanding 
obligation under par. 1-—1202, 
Armed Services Procurement 
Reg., to use applicable specifi- 
cations, no significant differ- 
ence existing between products 
described in Military and Fed- 
eral Specifications, there is no 
compelling reason to cancel 
invitation, cancellation after 
bid opening, pursuant to par. 
2-404.1(b) (ii) on ground of 


specification revision, being 
properly limited to award 
under original specification 


which would not serve Govt.'s 
actual needs, and even though 
better procedure would have 
been to amend invitation to 
substitute Federal Specifica- 
tions, readvertising procure- 
ment would be more prejudicial 
to bidders and competitive bid- 
ding system than award under 
irregular specification 


Definiteness requirement—request 


for proposals using drawings, 
diagrams and _ specifications 
which are deficient and inade- 
quate but which are to be ex- 
plained to lowest offeror se- 
lected for negotiation and if 
there is any increase in cost 
then other bidders will be 
given opportunity to submit 
revised proposals is procure- 
ment procedure which is in- 
definite, will result in unrealis- 
tically low bids, and does not 
afford all bidders equal oppor- 
tunity and, therefore, such 
a request for proposals 
Ob FR iketiedtttttimnninns 


Descriptive data 


Capacity and _ responsibility— 
“Descriptive Data’ clause 
in invitation seeking not 
information of character- 
istics or construction of 
product offered, but infor- 
mation as to bidder's tech- 
nical knowledge and compre- 
hension of specification in 
order to evaluate his ca- 
pacity, as defined in sec. 
1-1.708.1, Federal Procure- 
ment Regs., with provision 
for rejection of bids failing 
to submit required data, is 
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ing bidder responsibility ; 
therefore, low bid of small 
business concern unaccom- 
panied by required descrip- 
tive data should not be con- 
sidered nonresponsive and 
bidder after bid opening may 
submit information as to his 
capacity or responsibility, 
and if deficient bid should 
not be rejected without 
giving Small Business Ad- 
min. opportunity to issue cer- 
tificate of competency, and 
conclusion that questions as 
to capacity or responsibility 
may not be treated as ques- 
tions of bid responsiveness 
on basis of statement to that 
effect in bid invitation ap- 
plies to all bidders regard- 
DE E Dick ddkeiamesio 
Sufficiency of details 
Invitation to bid requiring 
bidders to submit “suffi- 
cient” but unspecified data 
on undesignated compo- 
nents, and lacking suffi- 
cient particularity to put 
bidders on notice as to 
why descriptive data was 
necessary and extent of 
detail required in descrip- 
tive data for bid to be 
considered responsive, is 
defective invitation, and 
procuring activity failing 
to justify why acceptable 
product could not be ob- 
tained without submission 
of descriptive data, as re- 
quired by par. 2—202.5(c), 
Armed Services Procure- 
ment Reg., cancellation 
of contract award under 
defective invitation to 
second low bidder, who 
also had failed to indicate 
performance in areas that 
justified rejection of low 
bid, is required 
Descriptive data clause in 
invitation which requested 
bidders to furnish “suffi- 
cient calculations to sub- 
stantiate the adequacy of 
the design’ of specialized 
equipment but did not 
spell out with particular- 
ity extent of detail of data 
needed to show efficiency 
and speed of equipment 


offered is defective invita- 
tion in that it does not 
give bidders any basis to 
determine extent of de- 
scriptive data to be fur- 
nished; however, since 
contract has been awarded 
to bidder offering equip- 
ment which meets needs of 
procuring agency cancel- 
lation and award to pro- 
testing bidder who sub- 
mitted detailed drawing 
which was determined to 
be insufficient to show 
adequacy of design would 
not be in best interests of 


Deviations 


Delivery provisions—under in- 
vitation for bids on f.o.b. 
origin basis, bids to be 
evaluated on delivered 
prices, and information to 
be furnished as to whether 
rail, truck or water trans- 
portation facilities are avail- 
able at shipping point, fail- 
ure of low bidder to furnish 
transportation facilities data 
prior to bid opening may be 
waived, even though nor- 
mally data requirement is 
material and must be com- 
plied with fully, for distinc- 
tion must be drawn between 
data which gives bidder 
relatively free choice and 
general information data 
which does not require him 
to make choice; therefore, 
invitation only requiring bid- 
ders to furnish type of facili- 
ties available, Govt. to select 
mode of transportation to be 
used, permitting low bidder 
to furnish required data 
after bid opening will have 
no serious effect on integrity 
of formal advertising sys- 


Informal v. substantive 
Failure to bid on alternates— 
failure of low bidder on 
prime bid to submit bids 
on two alternate bases re- 
quired by invitation, 
which did not state that 
failure to submit bid on 
each of three bases in- 
vited would result in re- 
jection of bid, is not fatal, 
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and may be treated as in- 
formality, request for sub- 
mission of alternate bids 
being solely for benefit of 
Govt.; therefore, where 
bid covers entire work 
contemplated, failure to 
respond to request for 
alternate bids is insuffi- 
cient to require rejection 
of low bid, and failure 
operates to advantage of 
other bidders rather than 
to their disadvantage, bid- 
der who did not submit 
alternate bids eliminating 
himself from competition 
with other bidders on 
alternate work.........- 
Information—as requirement 
in invitation for bids that 
bidder “print or type his 
name on the Schedule and 
each Continuation Sheet 
thereof on which he makes 
an entry” is for protection 
of Govt. rather than other 
bidders, acceptance of bid 
which did not contain bid- 
der’s name on each page 
on which bidder has made 
entry would nevertheless 
constitute binding con- 
tract ; therefore, failure of 
bidders to comply with re- 
quirement is informality 
that may be waived by 
contracting agency.__--~- 
Invitation to bid provisions— 
under invitation subject 
both to Schedule and Spe- 
cial Provisions attached 
thereto and to additional 
Terms and Conditions, and 
General Provisions incor- 
porated by reference, bid 
submitted with several 
pages of invitation miss- 
ing, which contained sub- 
stantive provisions con- 
cerning specifications and 
contractor obligations, is 
nonresponsive bid prop- 
erly for rejection, bidder 
being free to elect to be 
bound only by Special Pro- 
visions attached to bid, 
notwithstanding intent to 
be bound, determining 
factor being whether that 
intention is apparent from 
bid submitted, and miss- 
ing pages going to sub- 
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stance of bid, execution of 
amendment providing that 
“terms and conditions of 
the original advertisement 
remain unchanged” would 
not overcome failure to 
attach required provisions 
of invitation to bid... 
Special tooling  require- 
ments—qualifying note in 
low bid that tooling costs 
of several components of 
end item of production are 
not classified as special 
tooling and are not in- 
cluded in unit price, which 
note is directed to special 
tooling requirements of 
invitation that both prime 
contractor and subcontrac- 
tor may be required to 
transfer title, without cost 
to Govt., to special tooling 
needed to perform con- 
tract, cost of which had 
been included in contract 
price, or partially in- 
cluded, with option to 
Govt. to elect to pay 
balance, operates to pre- 
clude Govt. from claiming 
title to any special tooling 
used and note constitut- 
ing such substantial devia- 
tion from requirements of 
invitation as to be prej- 
udicial to other bidders 
may not be waived as in- 
formality and, therefore, 
bid may not be considered 
for award 
Permitted under invitation— 
provision in invitation for 
bids which permits bidders 
who are unable to furnish 
items specified, or who con- 
sider other items appro- 
priate, to bid on items that 
differ from those required by 
invitation contravenes fun- 
damental principle of public 
bidding that all bidders must 
bid on same thing and, there- 
fore, provision should be 
deleted from future invita- 
tions 


Waiver—under invitation for 


bids on f.o.b. origin basis, 
bids to be evaluated on de- 
livered prices, and informa- 
tion to be furnished as to 
whether rail, truck or water 
transportation facilities are 
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available at shipping point, 
failure of low bidder to 
furnish transportation facili- 
ties data prior to bid open- 
ing may be waived, even 
though normally data re- 
quirement is material and 
must be complied with fully, 
for distinction must be 
drawn between data which 
gives bidder relatively free 
choice and general informa- 
tion data which does not re- 
quire him to make choice; 
therefore, invitation only re- 
quiring bidders to furnish 
type of facilities available, 
Govt. to select mode of 
transportation to be used, 
permitting low bidder to 
furnish required data after 
bid opening will have no 
serious effect on integrity 
of formal advertising sys- 


Failure to furnish something re- 


quired 

Addenda acknowledgment—to 
permit consideration of low 
bid by bidder who at bid 
opening time had not ac- 
knowledged amendment to 
specifications which affected 
price, quantity or quality of 
bid would be permitting bid- 
der to perform in accord- 
ance with specifications, not 
including amendments, or to 
permit consideration of low 
bid on basis of bidder's tele- 
phone acknowledgment to 
contracting officer after some 
bids had been opened would 
be permitting bidder to 
amend his bid after opening 
to conform to specifications 
as modified by amendment, 
either alternative being in 
contravention of competitive 
bidding statutes; therefore, 
failure to timely acknowl- 
edge amendments makes bid 
nonresponsive and requires 
rejection 

Brand name or equal—low bid- 
der who inserted word 
“none” under brand name 
or equal provision in invi- 
tation which unlike some in- 
vitations merely stated that 
unless bidder indicates that 
he is offering equal product 
his bid shall be considered 
as offering brand name prod- 


quired—Continued 
uct but did not require bid- 
ders to furnish brand name 
or equal is properly re- 
garded as not offering equal 
items and fact that bidder 
inserted prices for items 
would also preclude inter- 
pretation that he did not in- 
tend to supply required items 
and, hence, low bid is con- 
strued as responsive to in- 
vitation 
Information 
“Descriptive Data” clause 
in invitation seeking not 
information of character- 
istics or construction of 
product offered, but in- 
formation as to bidder’s 
technical knowledge and 
comprehension of specifica- 
tion in order to evaluate 
his capacity, as defined 
in sec. 1-1.708.1, Federal 
Procurement Regs., with 
provision for rejection of 
bids failing to submit re- 
quired data, is not appro- 
priate for determining 
bidder _ responsibility ; 
therefore, low bid of small 
business concern unaccom- 
panied by required descrip- 
tive data should not be 
considered nonresponsive 
and bidder after bid open- 
ing may submit informa- 
tion as to his capacity or 
responsibility, and if defi- 
cient bid should not be re- 
jected without giving 
Small Business Admin. 
opportunity to issue cer- 
tificate of competency, and 
conclusion that questions 
as to capacity or respon- 
sibility may not be treated 
as questions of bid respon- 
siveness on basis of state- 
ment to that effect in bid 
invitation applies to all 
bidders regardless of size_ 
Under invitation issued by 
Navy requiring separate 
price for each item for 
data, administrative prog- 
ress report which was not 
priced separately by any 
of bidders is regarded as 
information incidental to 
contract administration 


under pars. 9-201 and 
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Failure to furnish something re- 
quired—Continued 
Information— Continued 
9-203.1, Armed Services 
Procurement Reg., which 
exclude such reports and 
information from defini- 
tion of data and, there- 
fore, since invitation did 
not require price for ad- 
ministrative report, fail- 
ure to furnish price on 
that item may be waived- 
Low bidder’s failure to sub- 
mit list of equipment with 
bid for furnishing refuse 
collection and disposal 
services in response to 
invitation which not only 
permitted deviations from 
equipment specification 
when approved by con- 
tracting officer but further 
specified that bidder did 
not have to actually own 
equipment at time of bid 
submission is failure to 
submit data necessary to 
determine capability of 
bidder rather than respon- 
siveness of bid, and, since 
equipment list requirement 
could be accomplished by 
submission after bid open- 
ing, bid should not have 
been rejected without first 
affording bidder opportu- 
nity to furnish list and, if 
after such list is fur- 
nished bidder is deter- 
mined to be responsible, 
award to second low bid- 
der should be canceled___ 
Invitation to bid provisions—un- 
der invitation subject both 
to Schedule and Special Pro- 
visions attached thereto and 
to additional Terms and 
Conditions, and General 
Provisions incorporated by 
reference, bid submitted with 
several pages of invitation 
missing, which contained 
substantive provisions con- 
cerning specifications and 
contractor obligations, is 
nonresponsive bid properly 
for rejection, bidder being 
free to elect to be bound only 
by Special Provisions at- 
tached to bid, notwithstand- 
ing intent to be bound, deter- 
mining factor being whether 


Failure to furnish something re- 
quired—Continued 
that intention is apparent 
from bid submitted, and 
missing pages going to sub- 
stance of bid, execution of 
amendment providing that 
“terms and conditions of the 
original advertisement re- 
main unchanged” would not 
overcome failure to attach 
required provisions of invi- 
tation to bid 
Patent disclosure—other data. 
(See Contracts, data, rights, 
etc., items) 
Restrictive—mobilization needs— 
restriction in two-step adver- 
tised procurement for military 
armored personnel carriers and 
related vehicles requiring bid- 
ders for total procurement to 
manufacture each item in sep- 
arate and independently oper- 
ated plants which restriction is 
required because mobilization 
needs cannot be met by produc- 
tion in single facility is within 
authority of military depart- 
ments under 10 U.S.C. 2305(a) 
which only requires such full 
and free competition as is con- 
sistent with procurement of 
property needed, and since re- 
striction does not preclude 
manufacturer who proposes to 
produce in separate facilities 
from bidding on total require- 
ment restriction does not vio- 
late principles of formal ad- 
vertising so long as terms 
“separate” and “independent” 
are adequately defined in invi- 
tation and restriction is re- 
lated to mobilization needs... 
Status—General v. individual—exe- 
cution of nonpersonal service con- 
tracts for employment of arbitra- 
tors pursuant to B.O. No. 10988, 
relating to Federal’ service 
employee-management coopera- 
tion, on general “when needed” 
basis with Dept. of Labor rath- 
er than on individual agency ba- 
sis would not comply with sec. 
11 of order specifying ‘“employ- 
ment by the agency concerned” ; 
therefore, notwithstanding ad- 
ministrative convenience of gen- 
eral contracts, particular agency 
requiring services of arbitrators 
should execute individual con- 
tracts for arbitration services__ 
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CONTRACTS— Continued 
Stenographic reporting—beyond one 


Page | COURTS—Continued 
Costs—Continued 


fiscal year—although 2-year con- 
tract for reporting services en- 
tered into by agency to fill its 
needs beyond fiscal year appro- 
priation available at time of exe- 
cution of contract is not in 
contravention of secs. 3679 and 
3732, R.S., 31 U.S.C. 665, and 
41 id. 11, prohibiting contracts 
in excess of appropriations unless 
authorized by law, since this typé 
of contract does not obligate 
Govt. for future payment of 
money unless more than certain 
number of copies are furnished 
agency—a situation which has 
never occurred heretofore — it 
does represent enforceable obli- 
gation against U.S., and as such 
is contrary to intent of public 
advertising statutes and _ sec. 
3732, R.S., which prohibits mak- 
ing of contracts “unless the same 
is authorized by law or is under 
an appropriation adequate to its 
fulfillment” and, therefore, in- 
terests of Govt. required that 
such contracts be limited to 1 


COURTS 


Costs 
Agency participation—cost of liti- 
gation undertaken by con- 
tractor at request of General 
Services Administration con- 
tracting officer to test consti- 
tutionality of State tax as it 
affects Idaho tax on gasoline 
secured by Atomic Energy 
Commission through Federal 
Supply Schedule contracts en- 
tered into pursuant to sec. 
201(a)(3), Federal Property 
and Administrative Services 
Act of 1949, as amended, 40 
U.S.C. 481(a)(3), which au- 
thorizes Administration to pro- 
cure and supply personal prop- 
erty for use of executive agen- 
cies, is cost incurred by Admin- 
istration in carrying out its 
normal duties and functions to 
protect interest of U.S. for 
which appropriations of other 
agencies are not available in 
absence of express statutory 
language, and outcome of liti- 
gation establishing precedents 
applicable to purchases of all 
ordering agencies in taxing 
State, Atomic Energy Commis- 
sion is not required to reim- 
burse part of litigation ex- 
penses incurred by Administra- 
tion to test constitutionality 


Government liability—interest bene- 
ficial—-where under power 
purchase contract, subject to 
price adjustment and reim- 
bursement for plant operation 
and maintenance costs, in- 
cluding overhead and admin- 
istration, cost of repairing 
damaged turbine furnished by 
manufacturer and litigation 
by Electric Cooperative to re- 
cover such costs are included 
in purchase price and charged 
to Southwestern Power Ad- 
ministration Continuing 
Fund, Administration, when 
contract becomes inoperative, 
although not party to action, 
having beneficial interest may 
arrange to reimburse attorneys 
to continue litigation, and liti- 
gation costs having arisen in- 
cident to purchase of power 
may be considered adjustment 
of contract price and charged 
to Continuing Fund, provided 
Electric Cooperative agrees 
not to retain any part of sum 
recovered incident to trial or 
settlement of case 

Decisions 

Dowling v. United States, Ct. Cl. 
No. 174-60, decided Feb. 7, 1962. 
(See Gratuities, mustering-out 
pay, reservists in “without 
component” service after Regu- 
lar warrant officer appoint- 
ment) 

Grayson v. United States., 137 Ct. 
CL 799. (See Pay, retired, ad- 
vancement on retired list, en- 
listed members advanced to 
officer grade, permanent v. 
temporary) 

Kratz v. United States, Ct. Cl. No. 
347-59, decided Mar. 7, 1962. 
(See Pay, retired, disability, 
name on promotion list) 

Smith v. United States, 155 Ct. Cl. 
682. (See Pay, retired, Fleet 
reservists, status of pay) 

Steimer v. United States, Ct. Cl. 
No. 111-61, decided Nov. 7, 1962. 
(See Pay, service credits, en- 
listed service, acceptance of 
commission effect) 

Willis ov. United States, Ct. Cl. 
No. 255-60, decided Mar. 7, 1962. 
(See Pay, retired, disability, 
name on promotion list) 


Judgments, decrees, etc. 


Acceptance as precedent by Gen- 
eral Accounting Office 
Although retired members of 
uniformed services holding 
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COURTS— Continued 
Judgments, decrees, etc.— Continued 












Acceptance as precedent by Gen- 
eral Accounting Office—Con. 
civilian positions and re- 
ceiving combined annual 
rate of compensation and 
retired pay in excess of 
$10,000 limitation in sec. 
212, Economy Act of 1932, 
5 U.S.C. 59a, are required to 
have appropriate reduction 
made in their retired pay, 
under Schuyler and Del- 
linger cases (Ct. Cl. No. 
548-58, Jan. 20, 1960, and 
Ct. Cl. No. 83-61, May 9, 
1962) if total compensation 
and retired pay actually 
received during calendar 
year amounts to less than 
$10,000, amounts withheld 
may be paid to member, pro- 
vided that $10,000 limita- 
tion is not exceeded, and 
that payment is not deter- 
mined until end of calendar 
year. Overrules 40 Comp. 
Gen. 193; 12 id. 256; 
B-144150, Oct. 18, 1960, 
and B-144640, Jan. 3, 1961, 
and modifies 38 Comp. Gen. 
TOE itncnhenioenmamen 
While holding in Kratz v. U.8., 
Ct. Cl. No. 847-59, and 
Willis v. U.S., Ct. Cl. No. 
255-60, decided March 7, 
1962, that provisions of sec. 
507(a)(7), Officer Person- 
nel Act of 1947 authorizing 
retirement of officers on 
recommended list for pro- 
motion, who prior to pro- 
motion are found incapaci- 
tated for service by reason of 
physical disability con- 
tracted in line of duty, in 
grade for which recom- 
mended, are not restricted to 
Regular officers but are for 
application also to officers 
other than Regular officers, 
thus entitling officers whose 
names were on recommended 
list for temporary promo- 
tion under sec. 515(c) of 
1947 act to higher grade and 
pay on retired list does not 
reflect intent of Congress re- 
garding sec. 507 of act, in 
view of fact that it is un- 
likely that court will change 
its position, holding will be 
followed as precedent in set- 
tling claims and passing 
upon legality of administra- 
tive payments made in 
other similar cases_______- 
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COURTS— Continued 
Witnesses—fees—recipients of Federal 
research grants—use of Federal 
grant funds allocated to school 
for research in mental diseases 
to pay expert psychiatric wit- 
nesses to testify in court on be- 
half of defendant in criminal 
case is no more proper than using 
grant funds to pay defendant's 
attorney and, therefore, even 
though authority vested in Sur- 
geon General in sec. 301, Public 
Health Service Act, 42 U.S.C. 
241, is broad, use of grant funds 
for payment of witness fees is 
not proper, but inasmuch as 
payments were made in good faith 
and administrative action has 
been taken to insure that Federal 
grant funds will not be used for 
such purposes in future, no fur- 
ther action will be taken 
CREDIT CARDS 

Air travel—propriety—credit card 
system for procurement of pas- 
senger air transportation services 
which would require issuance of 
transportation request after 
travel had been performed, ne- 
cessitate changes in uniform 
billing and payment procedures, 


and jeopardize controls designed 
to minimize use of indirect route 
and unauthorized transportation 
services is not approved______-_- 
DAMAGES 
Contracts. (See Contracts, dam- 
ages) 


DAVIS-BACON ACT 
(See Contracts, labor stipulations, 
Davis-Bacon Act) 
DEBT COLLECTIONS 
Military personnel. (See Pay, with- 
holding) 
DECEDENTS’ ESTATES 
Compensation—beneficiary designa- 
tions—validity after separation— 
compensation due in settlement 
of accounts of deceased former 
civilian employees of Govt. who 
prior to separation from service 
designated beneficiaries under 
act of Aug. 3, 1950, 5 U.S.C. 
61f-k, to receive compensation 
due and remaining unpaid at 
time of death may be paid to 
beneficiaries designated on basis 
of similarity of 1950 act to 
10 U.S.C. 2771, relating to 
settlement of accounts of de- 
ceased members of uniformed 
services, which has been con- 
strued to authorize adminis- 
trative settlement of amounts 
due decedents to beneficiaries 
designated by members prior to 
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DECEDENTS’ ESTATES— Con. 


discharge from uniformed serv- 
ices, and designation of bene- 
ficlary by civilian employee on 
Standard Form 1152 should be 
viewed as effective even though 
death of civilian employee may 
occur subsequent to separation 
from service 


Pay, etc., due military personnel 


Beneficiary designations 
Validity after discharge 


Designations of beneficiaries, 


prior to discharge by en- 
listed men of uniformed 
services under act of 
July 12, 1955, 37 U.S.C. 
361-365 (1952 Ed., Supp. 
III), relating to final 
settlement of accounts of 
deceased members of uni- 
formed services, continue 
to be valid designations 
subsequent to discharge 
for purposes of settlement 
of unpaid pay and allow- 
ances, interpretation of 
derivative act of June 30, 
1906 that act is sufficient- 
ly broad in scope to en- 
compass accounts of for- 
mer officers and enlisted 
persons being for applica- 
tion to act of Sept. 2, 
1958, which reenacted and 
codified 1955 act without 
substantive change (10 
U.S.C. 2771); therefore, 
upon death of member, 
pay and allowances due on 
date of discharge and re- 
maining unpaid at time of 
member’s death may be 
administratively settled 
pursuant to 10 U.S.C. 
2771 and payment made to 
designated beneficiaries_. 
Beneficiaries designated 
under act of July 12, 1955, 
by members of National 
Guard prior to discharge 
for purposes of settlement 
of unpaid pay and allow- 
ances remain valid desig- 
nations subsequent to dis- 
charge, provisions of 32 
U.S.C. 714, governing final 
settlement of accounts of 
deceased members of Na- 
tional Guard, being sim- 
ilar to 10 U.S.C. 2771, 
under which authority set- 
tlement of pay and allow- 
ances due members of uni- 
formed services on date of 
discharge and remaining 
unpaid at time of death 
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DECEDEN’: §’ ESTATES—Con. 
Pay, 


etc., due military person- 

nel— Continued 

Beneficiary designations— Con. 

Validity after discharge—Con. 
inay be made administra- 
tively to beneficiaries des- 
ignated by members prior 
to discharge 


Postal savings certificates—gifts. 


(See Post 
postal 
gifts) 


Office 
savings 


Department, 
certificates, 


DEPARTMENTS AND ESTAB- 


LISHMENTS 

activities—general pol- 
icy—provisions of Bur. of Budg- 
et Bulletin No. 60-2 merely stat- 
ing that general policy of execu- 
tive branch of Govt. is to favor 
procurement of Govt. needs from 
private enterprise do not have 
force and effect of law under 
40 U.S.C. 486; therefore, provi- 
sions not being mandatory, 
propriety of determination by 
executive agency to obtain serv- 
ices or products under contract 
with private enterprise rather 
than through use of Govt-owned 
facilities is not matter permit- 
ting of ruling in terms of legal 
rights and responsibilities, and 
lacking legal basis for objec- 
tion to proposed administrative 
action, policy question is mat- 
ter for resolution within execu- 
tive: WEIR: . cass cn ectemnen 


Facilities available for private use— 


training courses—acceptance of 
limited number of private per- 
sons to attend, on fee basis, 
training courses conducted for 
Govt. employee patent examiners 
at Patent Academy is permitted 
on basis that such attendance 
is incidental to necessary and 
authorized training Govt. em- 
ployees and provided that at- 
tendance fees from non-Govt. 
trainees are deposited in Treas- 
ury. as miscellaneous receipts__- 


DETAILS 
Compensation—overtime—firefighters 


under supervision. (See Com- 
pensation, overtime, frregular, 
unscheduled, supervision ef- 
fect) 


Military personnel 


Civilian position—supergrade posi- 
tion—entitlement of Navy offi- 
cer detailed to supergrade posi- 
tion in Maritime Administrat- 
tion under sec. 201(f) of 
Merchant Marine Act, 1936, 
to compensation differential 
between his Navy pay and 
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DETAILS— Continued Page | DETAII.S—Continued Page 
Military personnel— Continued Military personnel— Continued 

allowances and compensation Foreign assistance programs—Con. 
of supergrade position does not of Foreign Assistance Act of 
depend on availability of ap- 1961, 22 U.S.C. 2385(d) 
propriate supergrade position (Supp. III), which author- 
in Administration, sec. 201(f) izes compensation, allow- 
providing that basis for deter- ances, and benefits to as- 
mining aggregate compensation signed personnel at rates 
payable to officer on detail to provided for Foreign Serv- 
Administration is position of ice Reserve and Staff by 
comparable importance, diffi- Foreign Service Act of 1946, 
culty, and responsibility in of- as amended, 22 U.S.C. 
ficer’s military service, or 801, et seq., may only be 
civilian position in correspond- paid in accordance with sec. 
ing executive department, 625(d)(1) of 1961 act in ab- 
rather than position to which sence of statutory exemption 
detailed ; therefore, detailed of- to extra allowance restric- 
ficer may be paid compensation tions of 5 U.S.C. 70; there- 
differential under sec. 201(f) fore, right of commissioned 
that will equal difference be- personnel of U.S. Coast 
tween his military pay and al- Guard assigned to programs 
lowances and compensation ap- under Foreign Assistance Act 
applicable to Dept. of Navy to their pay and allowances 
supergrade position of similar is suspended during period 
importance, difficulty and re- of assignment and they may 
sponsibility as position to only receive compensation, 
which he is detailed___...-.-- 802 allowances, and benefits pre- 
Foreign assistance programs scribed for Foreign Service 

Authority—assignment of com- Reserve and Staff.__.._-__ 296 
inissioned officer personnel of Disability during detail—when 
U.S. Coast Guard to aid member of Armed Forces 
Indonesian Government un- who while assigned to duty 
der reimbursable agreements outside U.S. under sec. 
with Agency for Interna- 625(d)(1), Foreign Assist- 
tional Development pursuant ance Act of 1961, 22 U.S.C. 
to sec. 632(b) of Foreign 2385(d) (Supp. III), be- 
Assistance Act of 1961, comes physically disabled, 
22 U.S.C. 2392(b) (Supp. he is entitled to disability 
III), is permissible under retired pay under 10 U.S.C. 
sec. 625(d)(1), 22 U.S.C. Ch, 61, notwithstanding that 
2385(d)(1) (Supp. III), of during period of assignment 
act, which provides for as- he is not in receipt of “‘basic 
signment of officers or em- pay” as term is used in 
ployees of U.S. to perform chapter, member's active 
functions outside U.S., service status remaining un- 
phrase “officers and employ- changed, and except for sec. 
ees” as defined in sec. 644(j) 625(d)(1) of 1961 act pre- 
including members of Armed scribing compensation, al- 
Forces and term “Armed lowances, and benefits pro- 
Forces” of U.S. in sec. vided for Foreign Service 
644(b) meaning Army, Navy, Reserve and Staff by For- 
Air Force, Marjne Corps, eign Service Act of 1946, 
and Coast Guard ; therefore, during period of assignment, 
sec. 633(c) of act, removing he would have been entitled 
dual office restrictions of 10 to military pay and allow- 
U.S.C. 3544(b) and 8544(b), ances, and legislative his- 
assignment of commissioned tory of Foreign Assistance 
officers of Coast Guard, as Act of 1961 evidencing no 
well ae: ather-anambens-Ot contrary intent, there is no 
Armed Foress, to positions requirement to deny disabil- 
onier Foreign seine ity retirement privileges to 
Act of 1961 1s authorized. 296 ne ee eee 


Compensation — members of 
Armed Forces assigned to 
perform functions outside 
U.S. under sec. 625(d) (1) 


nel of Coast Guard because 
their compensation while as- 
signed to duty under act 
is not denominated “basic 
ON” \ siectnititiinets etnias mama 
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under mistaken belief he had 
less than 20 years of active 
service is executed and irre- 
vocable discharge by competent 


Other than honorable—changes, 
revocations, etc.—authority of 
Secretary—change by Secre- 
tary of military department of 


authority which separated undesirable discharge to gen- 
member from service and, eral discharge on review of mil- 
therefore, upon subsequent itary discharge review board 
determination that he was finding that no change should 


eligible for disability retire- 
ment, orders revoking his dis- 
charge and placing him on re- 
tired list were without effect 
and he may not be paid dis- 
ability retired pay retroac- 
tively to date of discharge; 
however, under authority pro- 
vided in 10 U.S.C. 1552 to 
correct military records, Secre- 
tary may correct former mem- 
ber’s military record to show 
entitlement to disability retired 


be made to undesirable dis- 
charge issued to enlisted mem- 
ber is within purview of 10 
U.S.C. 1553(b) authorizing Sec- 
retaries to review actions of 
boards and, therefore, substi- 
tution by Secretary of Treas- 
ury of his findings and decision 
that Coast Board member 
should have general dicharge 
when review board had con- 
cluded that undesirable dis- 
charge should not be changed 


DETAILS— Continued Page | DISCHARGES AND DISMIS- Page 
Military personnel—Continued SALS—Continued 
United Nations—direct payment Military personnel— Continued 

of allowances, etc.—members pay based on disability rating 
bers of Armed Forces detailed of 20 percent, but payment of 
to United Nations under sec. 7 disability severance pay to 
of United Nations Participation member being contrary to law, 
Act of 1945, as amended, are sum paid should be collected 

not prohibited by sec. 625(h) TONE Wintncuiistncuins 817 
of Pub. L. 87-195 (22 U.S.C. Enlisted members accepting com- 
2385(h)), restricting accept- mission—court having held in 
ance of compensation or other Steimer v. U.S8., Ct. Cl. No. 
benefits from foreign countries, 111-61, decided Nov. 7, 1962, 
from accepting directly from that former members of 
United Nations an allowance Navy or Marine Corps dis- 
to extent of difference between charged prior to Aug. 10, 1946, 
station allowances prescribed are eligible for appointment in 
for members on permanent Fleet Reserve or Fleet Marine 
duty in area to which they are Corps Reserve, pursuant to act 
detailed and amount received of July 24, 1956, notwithstand- 
from United Nations as mission ing required 20 years or more of 
subsistence allowance, restric- active duty was completed as 
tion applying only to U.S. per- officer, followed by resignation 
sonnel performing functions as officer rather than discharge 
under Pub. L. 87-195 and not as enlisted man, plaintiff hav- 
affecting sec. 7 of United Na- ing been properly appointed to 
tions Participation Act of Fleet Marine Corps Reserve 
1945, also, detail to United may recover retired pay based 
Nations is not considered de- on grade of master sergeant 
tail to foreign country within from Dec. 1, 1958, date he was 
contemplation of restriction ; transferred to retired list, to 
therefore, detailed Armed Mar. 4, 1959, and from Mar. 5, 
Forces personnel may accept 1959, through date of judg- 
allowance directly from United ment, based on grade of cap- 
IN iii rhea asl iaitn 58 tain, to which grade he was 
DISCHARGES AND DISMIS- advanced on Mar. 5, 1959, un- 
SALS der 10 U.S.C. 6151, and judg- 
Military personnel ment having become final and 
Discharge erroneous—honorable issues res judicata officer may 
discharge at direction of Sec- be paid retired pay beginning 
retary of Air Force of enlisted Nov. 8, 1962, based on grade 
man with 20 percent physical of captain and computed in 
disability who was inadvert- accordance with B-130465, 
ently paid disability severance dated Apr. 2, 1957. 39 Comp. 

pay pursuant to 10 U.S.C. 1212 Gen. 324, overruled___..----. 525 
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SALS—Continued 


Military personnel— Continued 


is proper and payments to in- 
dividual resulting from dis- 
charge change are proper__-- 
Reservists—early release from ac- 
tive duty prior to enlistment ex- 
piration—naval reservist serv- 
ing under 6-year enlistment 
who is released within 3 
months before expiration of 
prescribed 2-year period of ac- 
tive duty for purpose of reen- 
listing in Regular Navy with- 
out break in service, although 
Reserve enlistment would not 
be completed until several 
years later, is not considered 
discharged from active duty 
under 10 U.S.C. 6295 to entitle 
him to payment of lump-sum 
leave under Armed Forces 
Leave Act of 1946 (37 U.S.C. 
501), and mileage allowance 
pursuant to 37 U.S.C. 404, sec. 
6295, providing for discharge 
of member of Regular Navy 
within 3 months before expira- 
tion of term of enlistment 
without affecting monetary 
benefits to which he would 
have been entitled had he com- 
pleted enlistment, except pay 
and allowances for period not 
served, having no application 
to reservist given early release 
from term of active duty but 
whose enlistment continued in 
effect for period of more than 
3 months after release_____-_ 


DISTRICT OF COLUMBIA 
Firemen and policemen 


Retirement 
Annuities 
Adjustment 
Authority—retired officers 
and employees of Dist. 
of Columbia Metropoll- 
tan Police Dept. and 
Metropolitan Fire Dept. 
who under authority of 
sec. 301 of act of June 
26, 1953, are entitled to 
receive without making 
application therefor in- 
crease in retirement 
compensation with re- 
spect to each increase 
in salary granted by law 
to which they would 
have been entitled! had 
they remained in active 
service, if retired from 
position in one of cate- 
gories to which special 
pay provisions of act of 
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Firemen and policemen—Continued 
Retirement— Continued 


Annuities— Continued 
Adjustment—Continued 
Oct. 24, 1962 (Pub. L. 
87-882) apply, are en- 
titled to have retire- 
ment compensation com- 
puted upon specially 
adjusted rates pre- 
scribed by act for active 
duty personnel, in view 
of fact that had they 
been in service on ef- 
fective date of 1962 
act in positions they 
held immediately prior 
to retirement, their ac- 
tive duty pay would 
have been increased in 
aceordance with such 
special adjustment pro- 
CIE: cintientinncsndne 
Rate bases 
Private in Dist. of Co- 
lumbia Metropolitan 
Police Dept. retired 
on Dec. 1, 1954, with 
13 years of service 
who is receiving an- 
nuity based on com- 
pensation of class 1, 
service step 6, is en- 
titled to have retire- 
ment compensation 
based on class 1, lon- 
gevity step 7, in ac- 
cordance with salary 
increase provided tn- 
der sec. 2(a)(1), act 
of Oct. 24, 1962 
Pub. L. 87-882), for 
private in active serv- 
ice who immediately 
prior to effective date 
of act was serving in 
step 6, class 1, and 
had total of 13 years 
or more of service as 
of first day of first 
pay period which be- 
gan after Jan. 1, 1958, 
in view of sec. 301, 
act of June 20, 1953, 
authorizing increases 
in retirement compen- 
sation of members 
who had they re- 
mained in active serv- 
ice would have been 
entitled to salary in- 
creases granted by 
law; however, when 
13 years of service is 
not completed as 
required by sec. 


Page 
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DISTRICT OF COLUMBIA—Con. Page| DISTRICT OF CCLUMBIA—Con. Page 
Firemen and policemen— Continued Firemen and policemen— Continued 
Retirement— Continued Retirement— Continued 
Annuities—Continued Annuities—Continued 
Adjustment—Continued Adjustment—Continued 
Rate bases—Continued Rate bases—Continued 


2(a)(1), retirement 
compensation should 
be based on new pay 
of class 1, service 


had remained in 
active service, upon 
enactment of Pub. L. 
87-882, Oct. 24, 1962, 


CD Gkicacdtccndnins 418 providing compensa- 
Members of Metro- tion increases for ac- 
politan Police Force’ tice duty personnel, 
and Fire Dept. of is entitled to have re- 
Dist. of Columbia tirement annuity 
who retired from po- based on new pay of 
sition of station clerk class 3, service step 
and are receiving an- 4, provided by sec. 
nuity based on com- 2(a)(3) of act, and 
pensation of class 1, any detective or pre- 
subclass (b), service cinct detective who is 
step 6, are entitled covered under sec. 
to increase in retire- 2(a) (38) is entitled to 
ment compensation, retirement compensa- 
pursuant to sec. 301, tion adjustment in 
act of June 20, 1953, accordance with 
which authorizes in- schedule shown in 
creases in retirement section, as if he were 
compensation of mem- still in active service. 418 
bers who had they re- In adjusting retirement 
mained in active serv- compensation as re- 
ice would receive in- quired by sec. 301 of 
creases granted by act of June 20, 1953, 
law, and, therefore, detective sergeant 
they are entitled to whose retirement an- 
have retirement com- nuity is based on 
pensation based on compensation of class 
class 1, subclass (c), 1, subclass (e), lon- 
service step 6, in ac- gevity step 8, should 
cordance with sec. have retirement an- 
2(a)(2), act of Oct. nuity based on new 
24, 1962 (Pub. L. pay of class 4, sub- 
87-882), which pre- class (b), longevity 
scribes that station step 8, in accordance 
clerks serving in with sec. 2(a)(4), 
class 1, subclass (b), act of Oct. 24, 1962 
immediately prior to (Pub. L. 87-882), 
effective date of act which provides salary 
shall be placed in cor- increases for active 
responding title and duty personnel serv- 
compensation step in ing as detective ser- 
subclass (¢)........ 418 ¢ 
geants, sec. 301 of 
Private retired from po- 1953 act authorizing 
sition of detective i ie 
who is receiving nereases in retire- 
retirement annuity ment compensation 
based on compensa- when salary increases 
tion of class 1, sub- are granted by law, 
class (c), longevity as though retirees 
step 7, and is en- had remained in ac- 
titled under sec. 301, tive service, and any 
act of June 30, 1953, other retired detec- 
to increase in retire- tive sergeants should 
ment compensation be given similar 
whenever salary in- treatment in accord- 
creases are granted by ance with schedule 
law to active service shown under _ sec. 
personnel, as if he Ss (Olaaneacaseeen 418 
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DISTRICT OF COLUMBIA— Con. 
Firemen and policemen— Continued 
Retirement — Continued 
Annuities— Continued 
Adjustment— Continued 
Rate bases—-Continued 
In view of fact that 


rank of corporal in 
Dist. of Columbia 
Metropolitan Bolice 
Dept. was automatic- 
ally changed to rank 
of sergeant by act of 
Oct. 24, 1962 (Pub. L. 
87-882), providing 
salary increases for 
active service person- 
nel, member of De- 
partment retired from 
position of corporal 
and receiving annuity 
based on class 3, sub- 
class (a), longevity 
step 7, is entitled to 
annuity based on new 
pay of class 4, sub- 
class (a), service step 
4, provided by sec. 
2(a)(5) of act for 
corporals in active 
service changed to 
sergeants, as sec. 
301, act of June 20, 
1953, authorizes ad- 
justment of  retire- 
ment compensation 
for retirees who had 
they remained in 
service would have 
been entitled to sal- 
ary increases granted 
by law to active duty 
personnel, and those 
retired corporals as- 
signed as motorcycle 
officers to class 3, sub- 
class (a), should be 
accorded similar 
treatment and ad- 
vanced to class 4, sub- 
class (c), in accord- 
ance with schedule 
in sec. 2(a)(5)----- 


In adjustment of re- 


tirement compensa- 
tion authorized under 
sec. 301, act of 
June 20, 1953, for re- 
tirees who if they had 
remained in active 
service would have 
been entitled to sal- 
ary increases granted 
by law to active duty 
personnel, both ser- 
geant who at time of 
retirement on June 1, 


Page | DISTRICT OF COLUMBIA—Con, 


418 


Firemen and policemen— Continued 
Retirement— Continued 
Annuities—Continued 
Adjustment—Continued 
Rate bases—Continued 


1953, had been in that 
rank only 1 month 
and is receiving re- 
tirement annuity 
based on class 4, sub- 
class (a), service 
step 1, and sergeant 
retired on June 1, 
1957, with 11 years 
of service in that 
rank, and receiving 
annuity based on 
class 4, subclass (a), 
longevity step 8, are 
entitled to receive an- 
nuities based on new 
pay of class 4, lon- 
gevity step 9, pro- 
vided by sec. 2(a) (6), 
act of Oct. 24, 1962 
(Pub. L. 87-882), for 
active duty person- 
nel 


Retired sergeant who 


was promoted to that 
rank on June 1, 1957, 
and is receiving re- 
tirement annuity 
based on class 4, 
service step 4, in ad- 
jJustment of  retire- 
ment compensation 
which is authorized 
by sec. 301, act of 
June 20, 1953, for re- 
tirees who if they had 
remained in active 
service would re 
ceive compensation in- 
creases provided by 
law for active duty 
personnel, is entitled 
to receive retirement 
annuity based on new 
pay of class 4, lon- 
gevity step 8, es- 
tablished under act 
of Oct. 24, 1962 
(Pub. L. 87-882), for 
active duty person- 
nel, sec. 2(a)(6) of 
act providing that 
sergeant if immedi- 
ately prior to effective 
date of act was serv- 
ing in longevity step 
7, or service step 4, or 
any lower step, shall 
be advanced to sec- 
ond higher scheduled 
step in class 4, above 


Page 


418 
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DISTRICT OE COLUMBIA—Con. Page | DISTRICT OF COLUMBIA—Con. Page 
Firemen and policemen— Continued Firemen and policemen— Continued 
Retirement— Continued Retirement— Continued 
Annuities— Continued Annuities—Continued 
Adjustment— Continued Adjustment— Continued 


Rate bases—-Continued 
step in which he was 


Rate bases—Continued 
elasses 5 through 10, 


| 418 based on _ longevity 
In view of fact that step 8, classes 5 
sergeant promoted af- through 10, in ae- 
ter effective date— cordance with adjust- 
first pay period com- ment in compensa- 
mencing after Jan. 1, tion provided under 
1958—of District of sec. 2(a)(7), act of 
Columbia Folice and Oct. 24, 1962 (Pub. L. 
Firemen's Salary Act 87-882), for active 
of 1958, is entitled to officers and members_ 418 
receive next higher Service credits—in view of 
scheduled step in class provisions in Dist. of 
4 under sec. 2(a) (6), Columbia Police and Fire- 
act of Oct. 24, 1962 men’s Salary Act of 1958, 
(Pub. L. 87-882), approved Aug. 1, 1958, 
providing salary in- Pub. L. 85-584, for creédit- 
creases and adjust- ing service, other than 
ments, member pro- that credited in initial ad- 
moted to rank of ser- justment under act, to- 
geant on Feb. 1, 1958, ward longevity and step 
and retired from that increases, individual who 
rank who is receiving retired after effective date 
retirement annuity of act is entitled to have 
based on salary of retirement compensation 
class 4, longevity computed upon basis of 
step 8, is entitled to service, not otherwise 
have annuity based eredited in initial salary 
on new pay of class 4, adjustment, rendered prior 
longevity step 9, in to effective date of act to 
accordance with sec. extent that service is au- 
2(a)(6) of 1962 act, thorized to be credited un- 
sec. 301, act of June der secs. 303 (step in- 
20, 1953, authorizing creases) and 401 (longev- 
adjustment of retire- ity increases) ; however, 
ment compensation any officer or member who 
for retirees who had retired prior to effective 
they continued in ac- date of act is not entitled 
tive service would be to any service credit under 
entitled to salary in- secs. 303 or 401, except for 
creases granted by active service performed 
UE  tetsicinsiconpreracemticias 418 after effective date of act_ 418 


Retired officers and em- 
ployees of Dist. of 
Columbia Metropoli- 
tan Police Dept. and 
Metropolitan Fire 
Dept. who under sec. 

* 301, act of June 20, 
1953, are entitled to 
adjustment in retire- 
ment compensation on 
basis that had they 
remained in active 
service they would 
have been eligible to 
salary increases 
granted by law, are 
entitled to have re- 
tirement compensa- 
tion which is based on 
longevity step 9 in 


Redevelopment projects land sale— 
proceeds disposition—proceeds re- 
maining to Redevelopment Land 
Agency from sale of land acquired 
in exchange under 5 D.C. Code 
706(a) from Dept. of Interior af- 
ter repayment of fund advance 
from Housing and Home Finance 
Agency made pursuant to 5 D.C. 
Code 717a to purchese land ex- 
changed and payment of expenses 
of sale and obligations incurred 
under sales contract are not for 
disposition according to 5 D.C. 
Code 717a(e), which authorizes 
use of sales proceeds for rede- 
velopment projects, land sold not 
having been covered by project 
contract with HHFA, and dils- 
position of proceeds is governed 
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by 5 D.C. Code 715(c), Congress 
having failed to appropriate 
funds for special trust fund 
created by section, which was to 
be subject to its direction ; there- 
fore, although sales proceeds in 
Project Temporary Loan Repay- 
ment Fund are not required to be 
transferred, they should be main- 
tained in reserve status and 
matter presented to Congress_-_ 


DONATIONS 
Legality—administrative 


determina- 
tion—although when conflicting 
claims are made for postal sav- 
ings certificates of depositor who 
died intestate, determination 
whether gift had been made is not 
permitted under Post Office De- 
partment ruling, which requires 
dete?mination to be made by 
proper court having jurisdiction 
over claimants, and by regula- 
tions that certificates are non- 
transferable and nonnegotiable, 
thereby insuring valid acquaint- 
ance to U.S., value of postal 
savings certificates held by de- 
positor who died intestate, leav- 
ing no relatives, other estate, or 
unpaid expenses may be paid ad- 
ministratively to donee desig- 
nated by decedent upon furnish- 
ing by donee of appropriate in- 
demnity bond, as suggested by 
Department of Justice, courts 
having held that postal savings 
certificates are proper subjects 
of gifts, nontransferable and 
nonnegotiable provisions involved 
not voiding valid gift, and in 
absence of conflicting claims for 
value of certificates. __....-.--~- 
RIGHTS-OF- 
WAY, ETC, 

Conflict with later instrument—a per- 
mit granted to power company to 
construct transmission line over 
Govt. property which requires 
permittee upon request of Govt. 
and without cost to Govt. to relo- 
cate any lines including existing 
line on property on which per- 
mittee had previously been 
granted easement by prior owner 
before Govt. acquired property 
prevails over rights under ease- 
ment to extent of any conflict 
between two instruments, permit 
being later in point of time; 
therefore, costs of relocating lines 
at request of Govt. are obligation 
of company under permit and re- 
imbursement by Govt. is not au- 
0 en nniilginsaaiants 
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Discharge before expiration and 
reenlistment 
Effect on benefits 
Enlisted Air Force member 
who upon cancellation of 
voluntary 1-year extension 
of 4-year enlistment for 
purpose of immediate re- 
enlistment is discharged at 
expiration of 4-year term 
of service is entitled to 
payment for accrued leave 
and travel allowance, 
member not having com- 
menced service under ex- 
tension he is co red 
discharged at expiration 
of term of service rather 
than for purpose of enlist- 
ment, even though cancel- 
lation of extension was to 
permit member to reenlist 
immediately following dis 
charge; however, when 
service commences under 
extended enlistment fol- 
lowing normal date of 
expiration of enlistment, 
then extension has become 
fully effective and dis- 
charge based on cancella- 
tion of extension before 
completion of obligated 
period of service in order 
to reenlist is discharged 
for purpose of continuing 
in service within contem- 
plation of par. 4157-4, 
Joint Travel Regulations, 
and 87 U.S.C. 501(b) (1), 
and payment for accrued 
leave and travel allowance 
is not authorized_______- 
Although Army and Air 
Force enlisted members 
now are permitted under 
act of July 12, 1955, 10 
U.S.C. 3263 and 8263, to 
extend enlistments for less 
than 1 year and to receive 
pay and allowances, pur- 
suant to 37 U.S.C. 906, as 
though they had _ reen- 
listed, act not having ex- 
tended to Army and Air 
Force members provision 
in 1912 act, 10 U.S.C 
6295, leaving any right, 
privilege, or benefit un- 
affected by discharge be- 
fore completion of enlist- 
ment or extended enlist- 
ment, except that of en- 
titlement to pay and 
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ENLISTMENTS— Continued 


Extension—Continued 
Discharge before expiration and 
reenlistment— Continued 
Effect on benefits—Continued 

allowances for period not 
served, member who vol- 
untarily extended enlist- 
ment for 5 months and 
was serving in extension 
period at time of discharge 
is not deemed discharged 
at expiration of term of 
service but for purpose 
of reenlistment and, there- 
fore, payment of travel al- 
lowance and unused ac- 
erued leave is unauthor- 
ized; however, member is 
entitled to lump-sum pay- 
ment for accrued leave at 
time extension of enlist- 
ment became effective, un- 
less he elected to carry 
leave forward 


ENTERTAINMENT 


Representation allowance use—print- 
ing, ete.—use of representation 
allowances for cost of printing 
invitations for official functions 
overseas conducted by Foreign 
Agricultural Service, which is 
subject to rules and regulations 
prescribed by Sec. of State, in- 
cluding regulation prohibiting 
use of representation allowances 
for printing and engraving, is 
precluded by restrictive print- 
ing regulation even though For- 
eign Agricultural Service appro- 
priation containing amount for 
representation allowances is 
available for field printing 


EVIDENCE 


Secondary in lieu of primary evi- 
dence—in recomputing increased 
cost of survivorship annuity elec- 
tion and annuity benefits pay- 
able to widow under Uniformed 
Services Contingency Option Act 
of 1953 (10 U.S.C. 1431-1446), 
election of options form showing 
later date of birth than con- 
flicting dates in member's mili- 
tary record, primary evidence of 
public records being lacking to 
establish true date of birth, sec- 
ondary evidence of military rec- 
ords is acceptable, and date fur- 
nished at time of first enlist- 
ment being most reliable it should 
be used to establish overpayment 
of retired pay to member, and 
until indebtedness for overpay- 
ment, plus interest, has been 
liquidated, annuity payments 
mry not be made to widow, 
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waiver authority in 10 U.S.C. 
1442 having no application, annu- 
ity payments to widow having 
been withheld pending determina- 
tion of proper amount payable__ 

Sufficiency—continuation of a benefit 
after statutory elimination—pro- 
cedure to continue Class Q allot- 
ments for enlisted members 
of uniformed services in pay 
grades E-4 (with over 4 years’ 
service) through E-9, without 
their express consent and with- 
out member’s signature, after 
Jan. 1, 1963, when statutory al- 
lotment required for eligibility 
for quarters allowances on ac- 
count of dependents is termi- 
nated pursuant to sec. 3(3), 
Pub. L. 87-531, 50 U.S.C. App. 
2204 note, might subject Govt. to 
liability for allotment deductions 
if statute would be construed as 
automatic elimination of allot- 
ment requirements and, there- 
fore, best interests of Govt. 
require evidence signed by mem- 
ber of his desire to continue his 
allotments 


EXPERTS 


TANTS 

Reemployed Civil Service retirees— 
concurrent annuity and civilian 
compensation—reemployment of 
retired personnel as experts or 
consultants under Foreign As- 
sistance Act of 1961 is permissi- 
ble, sec. 626(b) of act, 22 U.S.C. 
2386(b) (Supp. III), authoriz- 
ing exemption of retired military 
officers or civilian employees 
from any law limiting their re- 
employment, or governing simul- 
taneous receipt of compensation 
and retired pay or annuities, and 
sec. 626(c), 22 U.S.C. 2386(c) 
(Supp. III), removing retired 
officers of any of services men- 
tioned in Career Compensation 
Act of 1949, as amended, from 
dual offiee restrictions of 5 
U.8.C. 62, however, compensa- 
tion of such retired officers is 
subject to dual compensation pro- 
visions of 5 U.S.C. 5 

Service for first appointment pur- 
pose—to permit employment as 
consultant on intermittent basis 
under sec. 15, Administrative 
Expenses Act of 1946, 5 U.S.C. 
55a, to be considered first em- 
ployment when consultant is ap- 
pointed to regular full time posi- 
tion for purpose of fixing his 
compensation above minimum 
rate for grade would not only be 
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advisory decisions on matters of 
union recognition, free from su- 
pervision or control by Govt., 


FEDERAL CREDIT UNIONS 
Status—employment of retired milli- 


tary officer as manager, treasurer 


are non-personal services which or loan processor in Federal 
may be procured by contract eredit union, organized as co- 
rather than services required to operative organization under 


be procured under consultant em- 
ployment authority in sec. 15 of 
Administrative Expenses Act of 
1946, 5 U.S.C. 55a, and, there- 
fore, fee limitations applicable 
to consultant hire do not pre- 
clude employment of arbitrators 
by centract at rates commen- 
surate with those paid in private 
labor-management fields_...---- 


FEDERAL AVIATION AGENCY 


Aircraft rental contracts 
Authority—inclusion of clause in 
Federal Aviation Agency con- 
tracts for lease of flight train- 
ing aircraft on fiying-hour 
rental basis which will in- 
crease liability of Agency be- 
yond its legal responsibility 
as bailee by requiring return 
of aircraft in as good condi- 
tion as when received, rea- 


395 


Federal Credit Union Act, 12 
U.S.C. 1751, et seg., with mem- 
bership that need not be com- 
posed of Federal employees, 
would not be subject to dual 
office restrictions in act of July 
31, 1894, 5 U.S.C. 62, and dual 
compensation restrictions in act 
of June 30, 1932, 5 U.S.C. 59a, 
for while organized under Fed- 
eral law and subject to Federal 
supervision, Federal credit union 
is not governmental organiza- 
tion, and designation as fiscal 
agent of U.S., exemption from 
taxation, or use of free space in 
Federal buildings does not alter 
nongovernmental status of orga- 
nization ; therefore, retired mili- 
tary officer employed in Federal 
credit union would not hold 
“office or position” such as is 


EXPERTS AND CONSULTANTS— FEDERAL AVIATION AGENCY— Page 
Continued Continued 

evasion of within-grade waiting Aircraft rental contracts—Continued 
requirements for advancement to objection to its inclusion in 
higher steps in grades but would flying-rental contracts will be 

be contrary to spirit and intent nee 708 
of Classification Act of 1949; Liability—liability clause in Fed- 
therefore, fixing of salary of con- eral Aviation Agency filying- 
sultant employed under sec. 15 rental agreements which 
of 1946 act when he is appointed would obligate Govt. in event 
to regular position at rate of aircraft is destroyed or dam- 
compensation based on his per aged beyond repair to pay con- 
diem rate which is above mini- tractor fair market value of 
mum rate for grade of regular aircraft at time, less salvage 
position is not proper______- ~~ 114 value, if any, is clause which 
Status as contractor or as em- fixes maximum liability meas- 
ployee—services of arbitrators un- urable by fair market value of 
der sec. 11 of E.O. No. 10988, con- aircraft and, therefore, is not 
cerning Federal service employee- objectionable on basis of creat- 
management cooperation, to in- ing indefinite or uncertain L- 

vestigate, supervise, and render ability on Agency..........- 708 


sonable wear and tear ex- prohibited or restricted by 5 
cepted, and assumption of risk USS. Bn. ant CO.n ccawcsctae 208 
of loss resulting from lessor’s FEDERAL GRANTS, ETC. 

negligence or from acts of God, To other than States. (See Funds, 

is within authority of Agency Federal grants, ete., to other 


in same manner that individ- 


than States) 


ual bailee can increase his re- To States. (See States, Federal 
sponsibility for goods in his aid, grants, etc.) 

eare for bailment considera- FEES 

tion; therefore, in view of Parking 


advantage to Govt. by inclu- 
sion of such HMability clause in 
reduction of rental charge and 
fact that there will be little 
likelihood that Govt. will have 
to pay more than small 
amounts under clause, no 


Privately owned vehicles 
Garages, etc.—charges incurred 
by itinerant civilian em- 
ployee for parking privately 
owned automobile in ga- 
rage because of limited park- 
ing on public streets at 
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and employees. (See Medical 
Treatment, officers and employ- 
ees, examinations, etc.) 


permissible under sec. 625(d) (1), 
22 U.S.C. 2385(d)(1) (Supp. 
III), of act, which provides 
for assignment of officers or 


FEES— Continued Page | FEES—Continued Page 
Parking—Continued Services to public 
Privately owned vehicles—Con. Charges for State tax withhold- 
temporary duty station un- ing—employee liability—volun- 
der travel orders which au- tary salary allotments for 
thorized use of privately State and Dist. of Columbia in- 
owned automobile on mileage come taxes by employees who 
basis as being advantageous are not subject to mandatory 
to Govt. may be considered tax withholding may be per- 
reimbursable under amend- mitted by regulation issued by 
ment to sec. 4, Travel Ex- Civil Service Commission pro- 
pense Act of 1949, act of vided that in accordance with 
Aug. 14, 1961, 5 U.S.C. 837, sec. 5 of Pub. L. 87-304, 5 
which added term “parking U.S.C. 3075, salary withholding 
fees” to items which may be is based upon written request 
reimbursed since legislative or authorization of employee, 
history of amendment does and while fee or charge for cost 
not indicate any intent to re- of withholding tax may not be 
strict fees to daytime park- exacted from State or Dist. of 
ing or otherwise limit cost Columbia, charge against em- 
or time; therefore, even ployee may be, but is not re- 
though term “storage quired to be, made depending 
charges” for parking auto- on policy of employing agency 
mobiles in garages or com- under Title V, Independent 
mercial facilities is not Offices Appropriation Act, 
synonymous with “parking 1952, 5 U.S.C. 140, or whether 
fees,” if it is administra- uniform fee is imposed by 
tively determined that Presidential action....---... 663 
garage was used on “in and Charges for union dues collection— 
out” basis with charges union liability—imposition of 
made only for time that fa- service charge against Govt. 
cilities were used payment employee unions for collecting 
SOR e nccccccns 181 union dues by payroll deduc- 
Mileage basis travel—cost of tion is consistent with Title V, 
parking fees paid for period Independent Offices Appropri- 
while away on temporary ation Act, 1952, 5 U.S.C. 140, 
duty by civilian employee which not only authorizes 
authorized for convenience heads of Federal agencies to 
of Govt. to travel by pri- prescribe fees for public serv- 
vately owned automobile on ices but directs that such fees 
mileage basis to and from shall be as uniform as practi- 
airport located 60 miles from cable; therefore, if President 
official headquarters may determines that uniform fee 
not be reimbursed to em- should be charged, such deter- 
ployee who had been allowed mination would be within pur- 
mileage in amount that pose of Title V of act------ 342 
equals maximum allowable Deposit. (See Miscellaneous Re- 
taxicab fare (including tip) ceipts, fees for services to the 
public) 
under sec. 3.1b, Standard- Witnesses. (See Court 4 
. rts, witnesses, 
ized Government Travel fees) 
Regs., in absence of ap- FOREIGN AID PROGRAM 
proval, as provided in pro- Agreements for projects—detail of 
viso (1) of section, of larger military personnel—assignment of 
amount in travel order or commissioned officer personnel of 
other administrative deter- U.S. Coast Guard to aid Indo- 
mination, or approval of re- nesian Government under reim- 
imbursement on basis that py on ee 
or nternationa evelopmen 
Sa purmant tae. 62(0) of Po 
eign Assistance Act of 1961, 22 
Govt....---------------=- 42 U.S.C. 2392(b) (Supp. III), is 
Professional examinations—Officers 
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Home service transfer allowance 


Effective date—transfer of For- 
eign Service employees by 
Agency for International De- 
velopment from overseas posts 
to Washington, D.C., for ap- 


Benefits on reversion 
In view of mandatory lan- 
guage of sec. 871, Foreign 
Service Act of 1946, 22 
U.S.C. 1111, which pro- 
vides that when foreign 


FOREIGN AID PROGRAM—Con. Page| FOREIGN SERVICE—Continued Page 
employees of U.S. to perform Home service transfer allow- 
functions outside U.S., phrase ance— Continued 
“officers and employees” as de- proximately 6 months’ train- 
fined in sec. 644(j) including ing, followed by retransfer to 
members of Armed Forces and permanent positions in Wash- 
term “Armed Forces” of U.S. in ington, upon completion of 
sec. 644(b) meaning Army, Navy, which assignments employees 
Air Force, Marine Corps, and are transferred to foreign 
Coast Guard; therefore, sec. posts does not constitute re- 
633(c) of act, removing dual of- assignment within meaning of 
fice restrictions of 10 U.S.C. sec. 252, Standardized Regs. 
3544(b) and 8544(b), assign- (Govt. Civilians, Foreign 
ment of commissioned officers of Areas), providing that trans- 
Coast Guard, as well as other fer means reassignment from 
members of Armed Forces, to po- overseas post to one in con- 
sitions under Foreign Assistance tinental U.S., upon completion 
Act of 1961 is authorized____-- 296 of which employee is again 

FOREIGN CURRENCIES assigned to post abroad ; there- 

(See Funds, foreign) fore, employees do not qualify 

FOREIGN DIFFERENTIALS for Home Service Transfer Al- 
AND OVERSEAS ALLOW- lowance, prescribed by sec. 252 
ANCES as cost-of-living allowance in- 

Basic compensation determination— cident to establishment of resi- 
cost-of-living allowances which dence at post in continental 
are paid to employees in overseas U.S. between assignments to 
areas pursuant to administrative posts abroad until accomplish- 
regulation are not part of em- ment of transfers to perma- 
ployees’ hasic compensation and, nent positions in Washington, 
therefore, in application of and then only if transfer is 
$10,000 dual compensation lim- within scope of zones author- 
itation in sec. 212 of Economy ized under sec, 252.12... - 637 
Act of 1932, 5 U.S.C. 59a, cost- Temporary lodgings — Foreign 
of-living allowances paid to over- Service employees of Agency 
seas employees who are concur- for International Development 
rently receiving retired pay and who during period of transfer 
civilian compensation are not to Washington, D.C., from 
a 67 overseas posts for training and 

FOREIGN GOVERNMENTS retransfer to permanent posi- 

Municipalities — service charges— tions occupy apartments or 
agreement between State Dept. homes, which are excluded as 
and Federal Republic of Germany temporary lodgings under sec. 
to provide for prospective pay- 252.12, Standardized Regs. 
ment of cost of cleaning munici- (Govt. Civilians, Foreign 
pal streets adjacent to property Areas), unless head of agency 
occupied by U.S. Forces and im- agrees occupancy is temporary, 
posed by municipalities on all are not entitled to temporary 
owners and occupiers of property lodging allowance portion of 
is not precluded under provisions Home Service Transfer Allow- 
of Bonn Conventions exempting ance authorized by sec: 252.12 
U.S. from payment of taxes and to cover necessary and reason- 
providing for free use of those able hotel expenses incurred 
facilities and services enjoyed by by employee at post of assign- 
residents without charge in view ment in continental U.S. while 
of State Dept. construction that locating and arranging for 
terms of treaty do not exempt suitable permanent quarters, in 
Forces from payment of street absence of administrative de- 
cleaning charges assessed by po- termination that employees oc- 
litical subdivisions of Federal cupied temporary lodgings._... 637 
Republic of Germany__--_----- 655 Retirement 

FOREIGN SERVICE Reemployment 
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FOREIGN SERVICE— Continue 
Retirement—Continued 
Reemployment— Continued 


Page | FUNDS Page 
Endowment—establishment—in ab- 
sence of specific authority funds 


Benefits on reversion—Continued 
service annuitant who is 
recalled to duty reverts to 
retired status “his an- 
nuity shall be determined 
anew,” retired foreign 
service officer in receipt of 
annuity plus percentage 
increases who is recalled 
to duty for period that 
extends beyond June 30, 
1962, cutoff date for per- 
centage increases in an- 
nuities, must have his 
annuity determined anew 
upon reversion to retired 
status even though his 
new annuity with addi- 
tional service credit is 
smaller than his former 
annuity with percentage 
increases 

To require reemployed for- 
elgn service annuitants 
when they revert to re- 
tired status to make new 
survivor election is con- 
sistent with sec. 871 of 
Foreign Service Act of 
1946, as amended, 22 
U.S.C, 1111, which pro- 
vides that when officer re- 
verts to his retired status, 
his annuity shall be de- 
termined anew, provided 
that if officer chooses sur- 
vivor benefits, benefits are 
computed on basis of for- 
mula in effect on new re- 
tirement date; therefore, 
reemployed foreign service 
annuitant on reversion to 
retired status may pro- 
vide for survivor annuity, 
even though he did not do 
so at time of original re- 
tirement, or officer may 
eliminate provision for 
survivor if he had pre- 
viously provided for one. 

Change in kind of retirement— 

foreign service officer who 
after either mandatory or 
voluntary retirement is re- 
ealled to duty is not pre- 
cluded by anything in For- 
eign Service Act of 1946, as 
amended, from being retired 
on disability if during re- 
employment he becomes 
disabled _ 


made available through medium 
of financial assistance programs 
provided for American-sponsored 
schools abroad under authority 
of Mutual Educational and Cul- 
tural Exchange Act of 1961, 22 
U.S.C. 2452(a), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2174(a), and Agricultural Trade 
Development and Assistance Act 
of 1954, 7 U.S.C. 1704(0) (Supp. 
III), may not be used to estab- 
lish permanent endowment funds 
for investment, interest to be 
used for support of schools, and 
use of endowment method of fi- 
nancing constituting innovation 
in methods generally authorized 
by Congress for financial trans- 
actions of U.S., adoption of en- 
dowment funding procedure re- 
quires specific legislative author- 


Federal aid, grants, etc., to States. 


(See States, Federal aid, grants, 
ete.) 


Federal grants, etc., to other than 


States 

Administrative v. statutory—elec- 
tion by Dept. of State to pro- 
vide financial assistance au- 
thorized to be made to 
American-sponsored schools or 
libraries abroad in form of 
grants-in-aid does not make 
grants unconditional where 
legislation authorizing pro- 
grams evidences no such in- 
tent, grant-in-aid technique 
only freeing funds from statu- 
tory restrictions applying to 
appropriated moneys and not 
affecting reversionary interest 
of U.S. in unencumbered bal- 
ances of grants, including im- 
properly applied funds and, al- 
though interest or other 
accruals earned on granted 
funds need not be recovered, in 
future when necessary to pro- 
vide funds in amounts that per- 
mit deposit and accrual of 
interest, aid agreements 
should provide for payment to 
U.S. of interest earned on 


Availability—witness fees—use of 
Federal grant funds allocated 
to school for research in men- 
tal diseases to pay expert 


FOREST SERVICE psychiatric witnesses to testify 
(See Agriculture Department, For- in court on behalf of defend- 
est Service) ant in criminal case is no 
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FUNDS— Continued 
Federal grants, etc., to other than 





States— Continued 
more proper than using grant 
funds to pay defendant’s at- 
torney and, therefore, even 
though authority vested in 
Surgeon General in sec. 301, 
Public Health Service Act, 42 
U.S.C. 241, is broad, use of 
grant funds for payment of 
witness fees is not proper, but 
inasmuch as payments were 
made in good faith and admin- 
istrative action has been taken 
to insure that Federal grant 
funds will not be used for such 
purposes in future, no further 
action will be taken__.__ ~~~ 
Propriety—installation in Nation- 
al Zoo by nonprofit organiza- 
tion of coin-operated audio- 
tour system, income to be used 
for teach-training program 
and guidebook, is unauthorized 
absent Congressional approval, 
arrangement involving grant 
to organization of concession 
or privilege to use Govt-owned 
property is subject to statu- 
tory provisions governing pub- 
lic contracts and to sec. 321 of 
act of June 30, 1932, 40 U.S.C. 
303(b), requiring payment of 
monetary consideration for val- 
uable privilege that is for de- 
posit in Treasury and which 
would not be available unless 
appropriated by Congress, and 
teach-training program and 
guidebook, if not deemed con- 
sideration for concession, 
would amount to voluntary 
services which under sec. 
3679, R.S., 31 U.S.C. 665(b), 
could not lawfully be ac- 
cepted; therefore, authoriza- 
tion to enter into agreement 
for installation in Zoo of 
audio-tour system should be 
requested of Congress... ~~~ 


Foreign—United States owned cur- 


rencies—use of specific program 
funds—proposal to permit use by 
other agencies of U.S.-owned for- 
eign currencies which are re- 
quired to be set aside for spe- 
cifie programs so that identical 
currencies would not have to be 
purchased while these currencies 
are idle in foreign currency ac- 
counts would circumvent statu- 
tory reservations and _ specific 
legislative policy requiring segre- 
gation and earmarking of for- 
eign currencies for specific pro- 
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682 


650 


grams and, therefore, proposal 
may not be approved; however, 
legislation to permit utilization 


of idle foreign currencies is rec- 
ommended for consideration by 
Oi cccibtibemacncnain 
Imprest—availability—an 


imprest 
fund established pursuant to Fed- 
eral Procurement Regs., sec. 
1-3.604-4(b), for emergency 
purchases of supplies or services, 
for securing of perishable sub- 
sistence, etc., may not be used 
to reimburse voluntary creditor 


of Govt. who expended personal 


funds to provide food to employ- 
ees required to remain on duty 
beyond regular official duty 
hours, Federal Procurement 
Regs. on use of imprest funds 
not authorizing expenditures, but 
merely setting forth procurement 
policies and procedures for 
small purchases otherwise proper 
under law 


GENERAL ACCOUNTING OF- 


FICE 


Audits—exceptions — removal — the 


GAO exceptions to erroneous 
payments of incentive pay pro- 
vided for crew members under 37 
U.S.C. 301(a)(2) for duty on 
board submarine because mem- 
bers were not in submarine pay 
status were properly issued in 
view of express duty performance 
requirements of law and regula- 
tions for entitlement to incentive 
pay; therefore, GAO not having 
authority to approve incentive 
pay for periods members were not 
in submarine duty pay status, ex- 
ceptions will be continued_._ ~~ 


Jurisdiction—claims — legal — high 


bidder at spot bid sale of surplus 
property who sold property to 
third party before he learned that 
required approval of sale by re- 
viewing authority had been de- 
nied may not have sale con- 
sidered valid on basis of equi- 
table considerations since under 
law Comptroller General not only 
has right but duty to reject 
claims to which there are sub- 
stantial defenses in law__.----- 


GIFTS 
(See Donations) 
GOVERNMENT PRINTING OF- 


FICE 


Employees 


Overtime compensation 
Work Hours Act of 1962 
Coverage—all employees of 
Government Printing Of- 
fice whose compensation 


Page 


537 


149 
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GOVERNMENT PRINTING OF- Page| GOVERNMENT PRINTING OF- Page 
FICE—Continued FICE—Continued 
Employees—Continued Employees— Continued 
Overtime compensation—Con. Overtime compensation— Con. 


Work Hours Act of 1962—Con. 
is fixed under authority 
of Kiess Act, 44 U.S.C. 
40, including per annum 


Work Hours Act of 1962— Con. 
having no bearing on cur- 
rent wage agreements or 
existing Administrative 


employees paid rates com- CE ote oa 309 
parable to GS grades in GRATUITIES 

Classified Civil Service, Mustering-out pay 

are entitled to overtime More than one payment—commis- 
compensation benefits of, sioned officers in Army of U.S. 
sec. 201 of Work Hours or Reserve component who 
Act of 1962 (5 U.S.C. accepted Regular Army war- 
673c), which amended sec. rant officer appointments pur- 
23 of act of Mar. 28, 1934, suant to Army eligibility lists 
to require payment of over- in 1948 and again in 1954 un- 
time for work in excess der Warrant Officer Act of 
of 8 hours per day and 1954, but who continued with- 
in excess of 40 hours per out break on active duty in 
per week, Work Hours Act Army of U.S. or Reserve 
in amending overtime pro- status after Regular warrant 
visions of 1934 act not officer appointments may not 
changing coverage of act have continuous service re- 
to employees whose com- garded as two separate pe- 
pensation is set by wage riods of active duty for two 
board, or other wage- mustering-out payments under 
fixing authorities, and pro- Mustering-Out Payment Act of 
hibitions against paying 1944, and Title V of Veterans 
overtime compensation to Readjustment Assistance Act 
per annum employees hav- of 1952 and, therefore, mem- 
ing been removed, and it is bers are entitled to payment 
immaterial that compen- under only one act, as appro- 
sation of some per annum SHIGED: - cccnmicinamtmectteusin 573 


employees may be fixed 
at rates comparable to 
“GS” rates under Classi- 
IE Bie iccamaidsmnine 
Effective date—overtime com- 
pensation provisions in 
wage agreements between 
Public Printer and em- 
ployee committees of Gov- 
ernment Printing Office 
negotiated under Kiess 
Act, 44 U.S.C. 40, as well 
as provisions in Adminis- 
trative Orders issued by 
Fublic Printer to establish 
salaries of hourly em- 
ployees who are not cov- 
ered by wage agreements, 
which are in conflict with 
mandatory provisions in 
sec. 201 of Work Hours 
Act of 1962 (5 U.S.C. 
673c), requiring payment 
of overtime compensation 
for work in excess of 8 
hours per day and in ex- 
cess of 40 hours per 
week, are abrogated after 
Oct. 12, 1962, effective 
date of Work Hours Act, 
exceptions to effective date 
of act provided in sec. 204 


Reservists in “without component” 


service after Regular warrant 
officer appointment 
Acceptance of Regular Army 
warrant officer appoint- 
ments by officers who con- 
tinue to serve in their Army 
of U.S. or Reserve status will 
be considered for mustering- 
out payment’ entitlement 
in same manner as accept- 
ance of Regular commis- 
sioned officer appointments 
under Dowling case, Ct. Cl. 
No. 174-60, decided Feb. 7, 
1962, which based entitle- 
ment to mustering-out pay 
on appointment to Regular 
component rather than ter- 
mination of prior status; 
therefore, commissioned offi- 
cers in Army of U.S. or Re- 
serve component who accept 
Regular Army warrant offi- 
cer appointments but con- 
tinue to serve on active 
duty in Army of U.S. in Re- 
serve status are regarded as 
being integrated into Regu- 
lar Army for entitlement to 
mustering-out payments un- 
der Mustering-Out Payment 
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GRATUITIES— Continued 
Mastering-out pay—Continued 















Reservists in “without component” 
service after Regular warrant of- 
ficer appointment—Continued 

Act of 1944, and Title V of 
Veterans Readjustment As- 
sistance Act of 1952--_--- 
Notice to commissioned officer 
in Army of U.S. or Reserve 
component that he is quali- 
fied for Regular Army war- 
rant officer appointment may 
not be considered as appoint- 
ment as officer in Regular 
Army for entitlement to 
mustering-out pay under 
Mustering-Out Payment Act 
of 1944 or Title V of Veter- 
ans Readjustment Assist- 
ance Act of 1952.._.....-- 
Commissioned officers in Army 
of U.S. or Reserve compo- 
nent who accept Regular 
Army warrant officer ap- 
pointments and execute oath 
of office but continue on 
active duty in Army of U.S. 
or in Reserve status are con- 
sidered as appointed in Reg- 
ular Army and are entitled 
to mustering-out payment 
incident to their appoint- 
ment in Regular component 


Reenlistment bonus 


Election—Army enlisted members 
who did not receive enlistment 
extension bonuses under sec. 
207(c), Career Compensation 
Act of 1949, 37 U.S.C. 238(c), 
for 1-year extensions in 1949, 
and who, subsequently upon re- 
enlistment, elected enlistment 
allowance under sec. 207(d), 
which gave members right to 
receive benefits under laws in 
effect prior to Career Compen- 
sation Act, are not regarded 
as having been improperly paid 
enlistment allowance rather 
than reenlistment bonus, and 
when reenlistment for which an 
enlistment allowance has been 
paid is not counted in deter- 
mining next reenlistment, act 
of June 29, 1956, 37 U.S.C. 239 
note, validating all payments 
of reenlistment bonuses there- 
tofore made is for application. 

Extension of enlistment 
Effect on reenlistment—a 6-year 

reenlistment on Oct. 14, 
1955, by Marine Corps mem- 
ber under sec. 208, Career 
Compensation Act of 1949, 
as added by act of July 16, 

1954, 37 U.S.C. 239, after 

voluntary extension of pre- 

vious enlistment for 2 suc- 
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573 


674 
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ceeding 1-year periods, one 
prior -and other subsequent 
to 1954 act, entitles member 
to reenlistment bonus on 
basis of first reenlistment 
under sec. 208, requirement 
of act of Aug. 10, 1956, codi- 
fying act of Aug. 22, 1912, 
10 U.S.C. 5539(b), that all 
extensions of enlistment are 
required to be considered as 
continuous extension not af- 
fecting 2 consecutive’ 1-year 
extensions made prior to 
1956 act, which remain only 
1-year enlistments that do 
not satisfy requirement of 
sec. 208 that voluntary en- 
listments be made for 2 or 
I I cs citing desde 
Second enlistment effect—a 2- 
year extension of enlistment 
by member of uniformed 
services prior to rule in 10 
U.S.C. 5539(b), enacted into 
law by act of Aug. 10, 1956, 
to provide that all exten- 
sions of enlistment are to be 
considered as one continuous 
extension, which followed 
two l-year extensions, one 
prior and other subsequent 
to act of July 16, 1954, 37 
U.S.C. 239, adding sec. 208 
to Career Compensation Act 
of 1949, could be considered 
by member as extension of 
previous two 1-year exten- 
sions entitling him to bonus 
computed on basis of 4-year 
reenlistment under _ sec. 
207 (a), less prior payments, 
or he could retain amounts 
received under sec. 207 and 
elect to be paid on basis of 
first enlistment for 2 years 
under sec, 208, 2-year en- 
listment extension _satisfy- 
ing reenlistment requirement 
of sec. 208 that enlistment 
extension be for 2 or more 
years. 40 Comp. Gen. 527, 
I tntiiemntnincnintimatninnn 
Limitation on amount 

Erroneous payments—erroneous 
designation of improper pay- 
ment to enlisted member of 
uniformed services as “reen- 
listment bonus” when mem- 
ber was not entitled to any 
bonus does not make pay- 
ment a reenlistment bonus; 
therefore, remission or can- 
cellation of erroneous pay- 
ment under 10 U.S.C. 








29 


29 
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Page | GRATUITIES;— Continued 
Reenlistment bonuas— Continued 
lative amount of reenlistment 


4837(d) does not affect cu- 
mulative amount of reenlist- 
ment bonus payments which 
may be paid to member un- 
der sec. 208(c) of Career 
Compensation Act of 1949, 
87 U.S.C. 239(¢) 
Overpayments—remission 
cancellation of improper 


payment to enlisted man’ 


which payment had been 
erroneously designated as 
“reenlistment bonus’ when 
member was not entitled to 
any bonus payment does not 
require that reenlistment 
bonus payment be consid- 
ered in determining number 
of reenlistment for computa- 
tion of amount payable un- 
der sec. 208(a) of Career 
Compensation Act of 1949, 
37 U.S.C. 239(a), in view of 
provision in footnote No. 1 
to subsec. 208(a) for exclu- 
sion from computation of 
any reenlistment when bonus 
was not authorized 
Number determination—erroneous 
payment—overpayment of re- 
enlistment bonus to member of 
uniformed services who is en- 
titled to bonus does not require 
that amount of overpayment 
be considered any part of re- 
enlistment bonus authorized 
by law and, therefore, amount 
of overpayment is not to be 
considered in determining cu- 
mulative amount of bonus pay- 
ments authorized under sec. 
208(c) of Career Compensa- 
tion Act of 1949, 37 U.S.C. 


Unearned bonus debt remission— 
remission or cancellation of 
unearned reenlistment bonus 
debt upon subsequent reenlist- 
ment of member who had 
failed to complete term of en- 
listment for which payment 
was made prior to discharge 
does not affect initial validity 
of reenlistment bonus payment 
nor bar application of $2,000 
limitation in sec. 208(c) of 
Career Compensation Act of 
1949, 37 U.S.C. 239(c), on cu- 
mulative amount of reenlist- 
ment bonus payable; therefore, 
amount of any unearned reen- 
listment bonus which is re- 
mitted or canceled must be 
included in determining cumu- 


bonus payable under sec. 


Six months’ death 


Date of accrual—statute of limi- 
tations—claims for 6 months’ 
death gratuity authorized un- 
der 10 U.S.C. 1475, et seq., 
may not be viewed as claim for 
payment of trust fund depos- 
ited with Govt. under statu- 
tory authority as funds of 
claimant and not subject to 
10-year statute of limitations 
prescribed by act of Oct. 9, 
1940, 31 U.S.C. 71a, payment 
of claim being contingent upon 
adjudication of eligibility of 
claimant, who is required to es- 
tablish right to gratuity, and 
upon determination of amount 
due, which if payable is made 
from appropriated funds: 
therefore, claimant who failed 
to present proper forms for 
gratuity within 10 full years 
after accrual of claim at date 
of death, or determination of 
presumptive death of member 
of uniformed services, in ab- 
sence of authority to waive 
statute, is not entitled to pay- 
ment of 6 months’ death 
gratuity incident to member’s 
death 

Desertion status at time of death— 
enlisted member of uniformed 
services who died after he had 
breached restricted status and 
left for Mexico with intention 
of remaining there perma- 
nently was in fact in desertion 
status, even though formal ac- 
tion to declare member de- 
serter was delayed until after 
his death, and, therefore, since 
member was in desertion status 
at time of death which effected 
termination of his pay status, 
6 months’ death gratuity au- 
thorized for survivors of mem- 
bers in pay status at time of 
death is not payable to en- 
listed man’s survivors 


HAWAII 
Statehood—preparation of remains 


of employees—allowable cost of 
preparation of remains of em- 
Ployees stationed in Alaska or 
Hawali who died while traveling 
on official business is governed 
by Part III, E.0. No. 8557, dated 
Sept. 30, 1940, as amended, Is- 
sued pursuant to 5 U.S.C. 103a, 
which specifies no limitation on 
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HAWAII— Continued 
costs when employees die while 


Page | HOUSING—Continued Page 
Government furnished quarters—Con. 


traveling on official business out- 
side continental limits of U.S., 
rather than Part II imposing 
$150 limitation on allowable cost 
for preparing remains when em- 
ployees die within continental 
limits of U.S., no amendment 
having been made after admis- 
sion of Alaska and Hawaii into 
Union to definition “Continental 
United States” as meaning 48 
States and Dist. of Columbia 
which is contained in Executive 


HIGHWAYS 
Forest—State, etc., roads in national 


forests—cooperative agreements— 
although appropriations for con- 
struction and maintenance of 
forest development roads and 
trails, which pursuant to 23 
U.S.C. 205 are intended for pro- 
tection, administration, and uti- 
lization of national forests, 
contain no specific provision for 
construction or maintenance of 
existing State- or county-owned 
or controlled roads in forest de- 
velopment road system, Congres- 
sional intent indicating roads are 
to be developed under coopera- 
tive arrangements between For- 
est Service and States, etc., gen- 
eral rule that appropriated funds 
may not be used for repair, im 
provement, or reconstruction of 
State or county controlled public 
roads unless specifically author- 
ized is not for application, and 
upon determination that State- 
or county-owned roads within or 
serving national forests are es- 
sential to purpose of sec. 205, use 
of proposed cooperative agree- 
ment form will protect inter- 
CURE AE: Biicotcdenenencscnsnen 
Status—State gasoline tax applica- 
bility—California Federal roads. 
(See Taxes, State, gasoline, 
California, Federal roads) 


HOUSING 
Government furnished quarters 


Rent free 
Status as compensation 
Employees who receive com- 
pensation pursuant to 
Classification Act of 1949, 
and are furnished Govt. 
quarters, heat and light 
and related services, with- 
out charge pursuant to 
law which authorizes fur- 
nishing of free services 
but does not expressly 
provide that allowances 


Rent free—Continued 
Status as compensation—Con. 

in kind are in addition to 
eash salary for position, 
come within requirement 
in proviso in sec. 3 of act 
of Mar. 5, 1928, 5 U.S.C. 
75a, that reasonable value 
of free quarters and re- 
lated services be consid- 
ered as part of compen- 
sation in fixing salary 
rate of position; there- 
fore, compensation of 
such employees must be 
reduced by reasonable 
value of Govt. quarters 
furnished so that total 
amount of cash compensa- 
tion and value of allow- 
ances in kind does not 
exceed Classification Act 
rate of compensation fixed 
for position 

Civilian instructors at U.S. 
Military Academy who re- 
ceive compensation pur- 
suant to Classification Act 
of 1949 and are furnished 
public quarters without 
charge under 10 U.S.C. 
4339, which entitles em- 
ployees to utilize free 
quarters but does not ex- 
pressly provide that al- 
lowances in kind are to be 
be considered in addition 
to cash salary for posi- 
tions, are required in ac- 
cordance with proviso in 
sec. 3 of act of Mar. 5, 
1928, 5 U.S.C. 75a, to 
have their compensation 
reduced by reasonable 
value of Govt. furnished 
quarters so that total 
amount—cash compensa- 
tion and value of allow- 
ances furnished in kind— 
does not exceed rate of 
compensation fixed for po- 
sition under Classification 


Loans—Development costs—what con- 


stitutes—loans for construction 
of housing for elderly under sec. 
202, Housing Act of 1959, as 
amended, 12 U.S.C. 1701q, in 
amounts not to exceed “total de- 
velopment costs”, which is de- 
fined as cost of housing construc- 
tion, related facilities, land, and 
site improvements, may be used 
to purchase kitchen ranges and 
refrigerators, as well as clothes 
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HOUSING— Continued 


washing machines and dryers for 
project utility rooms used by all 
tenants and cost of equipment 
treated as project development 
cost, sec. 202 neither authoriz- 
ing nor precluding use of loan 
funds for purchase of such equip- 
ment, and equipment satisfying 
safety, comfort, and convenience 
features intended for elderly by 
Congress, and as practice is to in- 


clude such equipment in calcu-’ 


lating allowable amount of in- 
sured mortgage loan, in absence 
of contrary Congressional intent, 
there is no reason to exclude cost 
of equipment—direct loan pro- 
gram items—from sec. 202 de- 
a ee 


INSURANCE 
Health—Officers and 


employees. 
(See Officers and Employees, 
health insurance) 

Life—officers and employees. (See 
Officers and Employees, life in- 


surance) 


Private property loaned to Govern- 


ment. (See Property, 
loaned to Government, 
ance) 


private, 
insur- 


INTEREST 
Advance payments 


As belonging to United States v. 
others 
Interest and other accruals 
earned on grant-in-aid funds 
received by American- 
sponsored schools and librar- 
ies abroad from Dept. of 
State under authority in Mu- 
tual Educational and Cul- 
tural Exchange Act of 1961, 
22 U.S.C. 2452(a), Foreign 
Assistance Act of 1961, 22 
U.S.C. 2174(a), and Agricul- 
tural Trade Development Act 
of 1954, 7 U.S.C. 1704(0) 
(Supp. III), accrues to 
U.S. regardless of whether 
or not grant agreement 
restricts use of funds to 
specific purposes, or fails to 
require return of unexpended 
funds, statutes authorizing 
programs evidencing no 
intent to provide unquall- 
fied or unconditional grants 
or gifts and, _ therefore, 
interest earned on grant-in- 
aid funds are receipts in- 
uring to benefit of U.S, 
which under sec. 3617, R.S., 
31 U.S.C. 484, are for de- 


posit to credit of Miscel- 
laneous Receipts... - 


Page 


289 


Public. 
LAW v. FACT 
Contract appeals—payment of claim 


INTEREST— Continued 
Advance payments— Continued 


As belonging to United States v. 
others— Continued 
Election by Dept. of State to 
provide financial assistance 
nuthorized to be made to 
American-sponsored schools 
or libraries abroad in form 
of grants-in-aid does not 
make grants unconditional 
where legislation authoriz- 
ing programs evidences no 
such intent, grant-in-aid 
technique only freeing funds 
from statutory restrictions 
applying to appropriated 
moneys and not affecting re- 
versionary interest of U.S. 
in unencumbered balances 
of grants, including improp- 
erly applied funds and, al- 
though interest or other ac- 
cruals earned on granted 
funds need not be recovered, 
in future when necessary to 
provide funds in amounts 
that permit deposit and ac- 
crual of interest, aid agree- 
ments should provide for 
payment to U.S. of interest 
earned on funds... ~~~ 


INTERIOR DEPARTMENT 
Appropriations. (See 


Appropri- 
ations, Interior Department) 


INTERNATIONAL ORGANIZA- 


TIONS 


Status—acceptance by retired mili- 


tary officers of positions with 
United Nations and World 
Health Organization, inter- 
national organizations whose ex- 
penses are assessed against mem- 
ber nations, including U.S., and 
from which funds salaries of posi- 
tions are paid, would not con- 
travene dual office restrictions in 
act of July 31, 1894 (5 U.S.C. 
62), and duai compensation re 
strictions in act of June 30, 1932 
(5 U.S.C. 59a), employment of 
retired military officers by inter- 
national organizations not con- 
stituting employment by Federal 
agencies, U.S. contributing only 
as member nation to funds 
from which salaries of positions 


(See Public Lands) 


for additional costs under U.S. 
Atomic Energy Commission con- 
tract, which claim was denied on 
merits by contracting officer, is 
precluded under contract modified 
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Annual— Continued 


pursuant to appeal filed by con- 
tractor after expiration of 30- 
day period provided by Dis- 
putes clause of contract and sus- 
tained by hearing examiner who 
erroneously believing appeal 
properly taken under 60-day 
period provided by Commission's 
Rules of Procedure in Contract 
Appeals overruled contracting 
officer’s motion to dismiss for 
lack of jurisdiction, decision of 
contracting officer on question of 
fact having become final and con- 
clusive, hearing examiner was 
without authority to consider ap- 
peal, and as his determination to 
overrule motion to dismiss—a 
question of law-—did not become 
final and conclusive under pro- 
vision of Wunderlich Act, 41 
U.S.C. 322, Govt.’s legal defense 
of lack of jurisdiction was not 
waived, and lacking considera- 
tion contract modification is void 
and, therefore, there is no valid 
claim upon which payment can be 
made 


LEASES 


Davis-Bacon Act applicability. (See 
Contracts, labor stipulations, 
Davis-Bacon Act, applicability, 
leases) 


LEAVES OF ABSENCE 


Annual 
Accrual—irregular workweek em- 
ployment—wage board employ- 
ees with 40-hour workweek 
schedule but irregular tours of 
duty, such as four 9-hour days 
and one 4-hour day, who have 
had their leave credits com- 
puted pursuant to sec. 30.801 
of Annual and Sick Leave Regs. 
and who are entitled to addi- 
tional compensation for work 
in excess of 8 hours under 
sec. 23 of act of Mar. 28, 1934, 
as amended by sec. 201 of 
Work Hours Act of 1962, 
may continue to have their 
leave computed on same basis, 
the 1962 act not requiring any 


Charging—irregular workweek ef- 
fect—wage board employees 
with 40-hour workweek sched- 
ules but uncommon daily tours 
of duty (10 hours a day for 
4 days) who are entitled to 
additional compensation for 
overtime work in excess of 8 
hours a day under sec. 23 of 
act of Mar. 28, 1934, as 
amended by sec. 201 of Work 


Hours Act of 1962, 5 U.S.C. 
673c, may continue to use ap- 
proved annual and sick leave 
during entire 40-hour work- 
week, there being no _ indi- 
cation in legislative history 
of 1962 act to change basic 
40-hour workweek concept es- 
tablished under other laws_~_- 
Rete of compensation payable 
Details to different shifts 
Government Printing Offic 
employee who is detailed 
from regular night shift 
for 90-day period for rea- 
sons of health or personal 
hardship and who is 
granted leave during detail 
is considered to have been 
excused from day shift 
and rate of compensation 
to be paid for leave is 
rate for day shift and, 
similarly, employee who is 
detailed for more than 30 
days to training or clerical 
position with view to 
qualifying for permanent 
transfer to position and 
who is granted leave dur- 
ing detail should be paid 
at rate applicable to shift, 
day or night, from which 
excused 
In determination of rate of 
compensation payable for 
leave to Government 
Printing Office employees 
who are on details of short 
duration from night shift 
to day shift, or vice ver- 
sa to fill emergency work 
needs, rule that rate pay- 
able is rate of shift from 
which employee is excused 
is not realistic and need 
not be applied generally 
without regard to particu- 
lar facts of detail, for 
example, when employee is 
granted leave at beginning 
of contemplated detail 
before actually reporting 
for duty employee is not 
detailed during leave 
period and payment for 
leave should be made at 
rate applicable to regular 


Government Printing Office 
employees who are on de- 
tails of short duration 
from night shift to day 
shift, or vice versa, and 
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Details to different shifts—Con. 
who are granted leave be- 
ginning prior to expiration 
of period of detail and ex- 
tending to end of detail, 
are regarded as having 
detail terminated by leave 
and reverting to regular 


shift rate for period of 


leave 
Government Printing Office 
employees who while on 
details of short duration 
to work shift for which 
different rate of compen- 
sation is payable are 
granted leave are regarded 
as being excused from 
duty on detail shift and 
entitled to compensation 
for leave at rate appli- 
eable to such shift 
Reeredit of prior leave—physical 
fitness determination—placing 
pursuant to medical advice 
of employee suspected of hav- 
ing contagious disease on in- 
voluntary leave with pay 
pending clinical tests and ex- 
aminations is not such arbi- 
trary or capricious adminis- 
trative action within purview 
of act of Aug. 24, 1912, as 
amended, 5 U.S.C. 652, as to 
entitle employee upon return 
to duty to restoration of sick 
and annual leave taken during 
period of enforced leave status, 
administrative action being 
reasonable precaution to pro- 
tect public health, and, also, 
there is no appropriation avail- 
able for payment of employ- 
ee’s salary during period of 
absence except by charge to sick 
or annual leave 


Lump-sum payments 


Rate at which payable 
Details to different shifts 
In computing lump-sum 
leave payment due Gov- 
ernment FPrinting Office 
employee who is separated 
from service during detail 
to other than his regular 
shift, if detail is for pre- 
determined period, lump- 
sum payment for leave 
should be paid at rate ap- 
plicable to shift to which 
detailed during remainder 
of detail period and for 
portion of leave period ex- 


Details to different shifts—Con. 
tending beyond detail em- 
ployee should be paid at 
rate applicable to regular 
shift 

Government Printing Office 
employees who are on day- 
to-day detail from their 
regular night or day shift 
when they are separated 
from service are not to be 
regarded as on such fixed 
detail that detail shift 
rate of compensation has 
to be considered in com- 
putation of lump-sum 
leave payment due em- 


Military personnel 


Payments for unused leave on 
discharge, etc. 

Deceased member—settlement 
for unused leave standing to 
credit of Marine Corps offi- 
cer on day of death, who 
earlier on that day had been 
notified that his transfer to 
temporary disability retired 
list was effective that day, 
may be made to his sur- 
vivors, Officer having died 
after retirement within 
meaning of sec. 4(c), Armed 
Forces Leave Act of 1946, 
37 U.S.C. 33(c), which an- 
thorizes settlement of ac- 
crued leave to survivors of 
members who die after re- 
tirement, as upon notice of 
retirement to officer on date 
his orders directed retire- 
ment he was released from 
active duty without delay 
and was in refired status at 
time of death 

Enlistment extension, discharge, 

reenlistment, etc. 

Naval reservist serving under 
6-year enlistment who is 
released within 3 months 
before expiration of pre- 
scribed 2-year period of 
active duty for purpose 
of reenlisting in Regular 
Navy without break in 
service, although Reserve 
enlistment would not be 
completed until several 
years later, is not consid- 
ered discharged from ac- 
tive duty under 10 U.S.C. 
6295 to entitle him to pay- 
ment of lump-sum leave 
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reenlistment, ete.— Con. 
under Armed Forces Leave 
Act of 1946 (37 U.S.C. 
501), and mileage allow- 
ance pursuant to 37 U.S.C. 
404, sec. 6295, providing 
for discharge of member 
of Regular Navy within 3 
months before expiration 
of term of enlistment 
without affecting mone 
tary benefits to which he 
would have been entitled 
had he completed enlist- 
ment, except pay and al- 
lowances for period not 
served, having no appli- 
eation to reservist given 
early release from terni 
of active duty but whose 
enlistment continued in 
effect for period of more 
than 3 months after 
release 

Enlisted Air Force member 
who upon cancellation of 
voluntary 1-year exten- 
sion of 4-year enlistment 
for purpose of immediate 
reenlistment is discharged 
at expiration of 4-year 
term of service is entitled 
to payment for accrued 
leave and travel allow- 
ance, member not having 
commenced service under 
extension he is considered 
discharged at expiration 
of term of service rather 
than for purpose of en- 
listment, even though can- 
cellation of extension was 
to permit member to re- 
enlist immediately follow- 
ing discharge; however, 
when service commences 
under extended enlistment 
following normal date of 
expiration of enlistment, 
then extension has _ be- 
come fully effective and 
discharge based on can- 
cellation of extension be- 
fore completion of obli- 
gated period of service 
in order to reenlist is dis- 
charge for purpose of con- 
tinuing in service within 
contemplation of par. 
4157-4, Joint Travel Reg- 
ulations, and 87 U.S.C. 
501(b)(1), and payment 


reenlistment, etc.—Con. 
for accrued leave and 
travel allowance is not 
authorized 

Although Army and Air 
Force enlisted members 
now are permitted under 
act of July 12, 1955, 10 
U.S.C. 3263 and 8263, to 
extend enlistments for less 
than 1 year and to receive 
pay and allowances, pur- 
suant to 37 U.S.C. 906, 
as though they had reen- 
listed, act not having ex- 
tended to Army and Air 
Force members provision 
in 1912 act, 10 U.S.C. 
6295, leaving any right, 
privilege, or benefit unaf- 
fected by discharge before 
completion of enlistment 
or extended enlistment, 
except that of entitlement 
to pay and allowances for 
period not served, member 
who voluntarily extended 
enlistment for 5 months 
and was serving in exten- 
sion period at time of dis- 
charge is not deemed dis- 
charged at expiration of 
term of service but for 
purpose of reenlistment 
and, therefore, payment 
of travel allowance and 
unused accrued leave is 
unauthorized ; however, 
member is entitled to 
lump-sum payment for ac- 
ecrued leave at time ex- 
tension of enlistment be- 
came effective, unless he 
elected to carry leave 
forward : 


Reservists involuntarily recalled 


to duty without break in serv- 
ice—immediate recall to in- 
voluntary active duty of 
naval reservists who upon 
completion of prescribed 
period of service are released 
from active duty may not 
defeat their right to pay- 
ment for accrued unused 
leave and to mileage allow- 
ance which are due members 
of uniformed services re- 
leased from active duty at 
expiration of prescribed 
periods of service, even 
though there was no actual 
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Payments for unused leave on 

discharge, etc.—Continued 

break in service, and unused 
leave and mileage allowance 
payments are proper, not- 
withstanding that such bene- 
fits were not payable to 
reservists whose periods of 
military service prior to 
July 1, 1962, were involun- 
tarily extended under act of 


Aug. 1, 1961, 75 Stat. 242__ 


Reservists released early from 
active duty prior to enlist- 
ment expiration—naval re- 
servist serving under 6-year 
enlistment who is released 
within 3 months before ex- 
piration of prescribed 2-year 
period of active duty for 
purpose of reenlisting in 
Regular Navy without break 
in service, although Reserve 
enlistment would not be 
completed until several 
years later, is not consid- 
ered discharged from active 
duty under 10 U.S.C. 6295 
to entitle him to payment of 
lump-sum leave under Armed 
Forces Leave Act of 1946 
(37 U.S.C. 501), and mile- 
age allowance pursuant to 
37 U.S.C. 404, sec. 6295, 
providing for discharge of 
member of Regular Navy 
-within 3 months before ex- 
piration of term of enlist- 
ment without affecting mon- 
etary benefits to which he 
would have been entitled 
had he completed enlistment, 
except pay and allowances 
for period not served, having 
no application to reservist 
given early release from 
term of active duty but 
whose enlistment continued 
in effect for period of more 
than 8 months after release_ 

Travel expenses. (See Travel 
Expenses, military personnel, 
leaves of absence) 

Travel time—Navy officer mar- 
ried while on authorized leave 
who traveling by privately 
owned vehicle, under orders 
directing him to report to ship 
without specifying reporting 
date or mode of transportation 
to be used, reports to new per- 
manent duty station prior to 
expiration of leave and au- 
thorized travel time may be 
paid monetary allowance in 


lieu of transportation for 
travel of wife, determination 
of effective date of travel or- 
ders under par. 3003—1b, Joint 
Travel Regs., being on basis 
of actual commercial carrier 
(rail) schedules rather than in 
accordance with Navy Travel 
Instructions providing that 
travel time by privately owned 
automobile in excess of author- 
ized travel by common carrier 
will be added to date of de- 
tachment, and officer having 
been married on date he was 
required to commence travel in 
order to reach destination on 
date he reported, had depend- 
ent on effective date of orders 
within meaning of par. 7060-2 
and is entitled to reimburse- 
ment for cost of dependent’s 


Recredit on restoration—physical fit- 


ness determination—placing pur- 
suant to medical advice of em- 
ployee suspected of having con- 
tagious disease on involuntary 
leave with pay pending clinical 
tests and examination is not such 
arbitrary or capricious adminis- 
trative action within purview of 
act of Aug. 24, 1912, as amended, 
5 U.S.C. 652, as to entitle em- 
ployee upon return to duty to 
restoration of sick and annual 
leave taken during period of en- 
forced leave status, administra- 
tive action being reasonable pre- 
caution to protect public health, 
and, also, there is no appropria- 
tion available for payment of 
employee’s salary during period 
of absence except by charge to 
sick or annual leave 


Sick 


Accrual—irregular workweek em- 
ployment—wage board employ- 
ees with 40-hour workweek 
schedule but irregular tours of 
duty, such as four 9-hour days 
and one 4-hour day, who have 
had their leave credits com- 
puted pursuant to sec. 30.801 
of Annual and Sick Leave 
Regs. and who are entitled to 
additional compensation for 
work in excess of 8 hours 
under sec. 23 of act of Mar. 28, 
1934, as amended by sec. 
201 of Work Hours Act of 
1962, may continue to have 
their leave computed on same 
basis, the 1962 act not requir- 
ing any change 
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Standby, 





Charging—irregular workweek ef- 
fect—wage board employees 
with 40-hour workweek sched- 
ules but uncommon daily tours 
of duty (10 hours a day for 
4 days) who are entitled to 
additional compensation for 
overtime work in excess of 8 
hours a day under sec. 23 of 
act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 
673c, may continue to use ap- 
proved annual and sick leave 
during entire 40-hour work- 
week, there being no indication 
in legislative history of 1962 
act to change basic 40-hour 
workweek concept established 
under other laws_.-...-----. 

etc., time—compensation. 

(See Compensation, overtime, 
standby, etc., time, absences) 


Without pay—reduction of leave ac- 


crual—substitution of other than 
regularly scheduled work—in view 
of fact that in applying leave re- 
duction provisions of sec. 
30.204(a) of Annual and Sick 
Leave Regs., Z1-354, FPM, 5 
CFR 30.204(a), absences in non- 
pay status during base pay hours 
of scheduled weekly tour of duty 
may not be offset by work out- 
side of those hours during same 
week, employee who is in leave 
without pay status first 2 hours 
of 10-hour day and works 8 hours 
on day outside his scheduled tour 
of duty, during which period 
he was in leave without pay 
status on 1 day, was properly 
charged 10 hours’ leave without 
pay, notwithstanding hours were 
in effect “made up” by perform- 
ance of work in excess of sched- 
uled daily working hours or in 
excess of scheduled workweek— 
Monday through Friday 


LIBRARY OF CONGRESS 


Employees—maximum salary pay- 
able—maximum salary provided 
by Classification Act of 1949, as 
amended, and prescribed in act 
of June 22, 1949, 63 Stat. 226, as 
limitation on gross salary of any 
Library of Congress position that 
is augmented by payment from 
appropriated funds of honorar- 
ium, which additional compensa- 
tion under 2 U.S.C. 162 is not 
construed as double salary, 
means highest salary payable 
under Classification Act and not 
actual amounts received as salary 
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195 


429 


during calendar year, limitation 
being intended to preclude em- 
ployee of Library from receiving 
greater total compensation on 
any payday than that received 
by employee entitled to maximum 
salary rate under Classification 
Act on payday; therefore, ad- 
ministrative action reducing 
honorarium of employee in order 
that combination of his Classifi- 
cation Act grade salary and 
honorarium payable to him would 
not exceed highest rate of com- 
pensation payable under Classi- 
fication Act was correct-.-..-. 


LIENS 
By Government—subordination—sub- 


ordination by Small Business 
Admin. of its lien rights as 
senior mortgagee to permit bor- 
rowers to obtain surety bonds 
and additional mortgage financ- 
ing from private sources is 
proper, language of sec. 5(b) (7) 
of Small Business Act authoriz- 
ing Administrator to take all ac- 
tions respecting “making, servic- 
ing, compromising, modifying, 
liquidating, or otherwise dealing 
with or realizing on loans” being 
sufficiently broad to include sub- 
ordination of loans, where action 
is consistent with purposes of 
act and will improve prospects 
for repayment of loan made pur- 
suant to sec. 7(a)(7) of act, 
which prescribes that loans shall 
be “of such sound value or so 
secured as reasonably to assure 
ND binigteianmiimiine 


LOANS 
Government 


insured—authority—al- 
though not specifically author- 
ized, “standby” program initi- 
ated by Small Business Admin- 
istration to guarantee loans by 
private financing institutions to 
small business investment com- 
panies in order to obtain their 
participation to effectuate pur- 
pose of sec. 803(b) of Small 
Business Investment Act, as 
amended (15 U.S.C. 683), which 
authorizes Small Business 
Admin. to lend funds to small 
business investment companies 
to extent funds are unavailable 
from private sources, is not in- 
consistent with intent of Small 
Business Investment Act, Con- 
gress with knowledge of standby 
program when sec. 803(b) was 
amended having neither deemed 
explicit provision of law re- 
quired to authorize program, nor 


Page 


888 


451 


INDEX DIGEST 


LOANS— Continued 


recorded disapproval of program 
in legislative history 
Housing. (See Housing, loans) 


MARITIME MATTERS 


Employees—military personnel on de- 
tail— compensation — entitlement 
of Navy officer detailed to super- 
grade position in Maritime Ad- 
ministration under sec. 201(f) 
of Merchant Marine Act, 1936, to 
compensation differential be- 
tween his Navy pay and allow, 
ances and compensation of super- 
grade position does not depend 
on availability of appropriate 
supergrade position in Adminis- 
tration, sec. 201(f) providing 
that basis for determining aggre- 
gate compensation payable to 
officer on detail to Administra- 
tion is position of comparable 
importance, difficulty, and re- 
sponsibility in officer’s military 
service, or civillan position in 
corresponding executive depart- 
ment, rather than position to 
which detailed; therefore, de- 
tailed officer may be paid com- 
pensation differential under sec. 
201(f) that will equal difference 
between his military pay and al- 
lowances and compensation ap- 
plicable to Dept. of Navy super- 
grade position of similar impor- 
tance, difficulty, and responsibil- 
ity as position to which he is 
detailed 

Subsidies—eligibility—after acquired 
vessels—maiden voyage of newly 
acquired vessel on subsidized 
trade route prior to action of 
Maritime Subsidy Board amend- 
ing operating-differential sub- 
sidy contract to assign vessel to 
route does not make operator eli- 
gible for payment of operating- 
differential subsidy, contract 
requiring prior approval of vessel 
assignment to subsidized route 
for subsidy eligibility, and sub- 
sequent amendment of agreement 
having no retroactive application 
to first voyage of vessel, Board 
expressly disclaiming any inten- 
tion to subsidize vessel prior to 
voyage No. 2 by approving ves- 
sel for operating-differential sub- 
sidy commencing only with sec- 
ond voyage of vessel 

Vessels 
Exchange—Government ov.  pri- 

vate—in exchange of privately 
owned war-built vessels for 
more modern or efficient war- 
built vessels owned by U.S. un- 
der authority of sec. 510(1), 
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Vessels—Continued 

Merchant Marine Act, 1936, 
as amended, 46 U.S.C. 1160(1), 
pluralizing of reference to 
trade-in vessels but not to 
trade-out vessels does not pre- 
clude multiple trade-out trans- 
actions, but indicates that at 
least one vessel must be 
traded in for one traded out, 
and proposed trade-in of three 
ships in exchange for two is 
proper and serves purpose of 
act to assist unsubsidized oper- 
ators to upgrade their fleets, 
and possible lessening of mone- 
tary return to Govt. is second- 
ary consideration 

Sales—advertising requirement— 
in disposal of surplus vessels 
under sec. 203(i), Federal 
Property and Administrative 
Services Act of 1949, 40 U.S.C. 
484(i), sales are required to 
be made in accordance with 
laws relating to sales of ves- 
sels; therefore, requirements 
for advertising, competitive 
sealed bids, and competitive 
sales after advertisement in 
sec. 508, Merchant Marine 
Act, 1936, 46 U.S.C. 1158, 
and sec. 5, Merchant Marine 
Act, 1920, 46 U.S.C. 864, make 
it mandatory upon Maritime 
Administration to obtain 
competition through advertise- 
ment and there is no authority 
to dispose of surplus vessels on 
negotiated basis 


MEALS 


Military personnel—away from duty 
station—member of uniformed 
services who is assigned to per- 
manent duty station (Westover 
Air Force Base) to perform in- 
vestigations in definite area en- 
compassing part of a State (west- 
ern half of Massachusetts) and 
all cities therein and who, while 
traveling in area and receiving 
subsistence allowance, has to pro- 
cure meals is not required to have 
all travel in area regarded as in 
“immediate vicinity” of duty sta- 
tion so as to be precluded under 
par. 6450, JTR, from reimburse- 
ment for meals; however, travel 
to city (Springfield) which is 18 
miles away and takes 38 minutes 
of actual travel time where noon 
meal is procured is not travel 
away from duty station under 37 
U.S.C. 404 and Par. 4205-4, 
JTR, and reimbursement for meal 
is not authorized, but allowance 
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for meals at other places out- 
side immediate vicinity of Base 
is proper, less prorated reduc- 
tion from subsistence allowance 
for such meals 


MEDICAL TREATMENT 
Officers and employees—examina- 


tions, ete.—where no professional 
services are performed because 
employee failed to keep fitness- 
for-duty examination made by 
Post Office Dept., Govt. has no 
obligation to pay psychiatrist fee 
for value of time reserved in con- 
nection with scheduled examina- 
tion, professional services not 
having been rendered, contract 
contemplated did not materialize, 
and as physician is only entitled 
to recover for services as any 
other person who performs serv- 
ices for another, there is no im- 
plied contract and he, therefore, 
may not be paid compensation on 
basis of reservation of time... 


Private—military personnel—absent- 


without-leave status—two enlisted 
members of Air Force who, 
following automobile accident 
while in  absent-without-leave 
status, were admitted to civilian 
hospital where members of their 
squadron and medical officer ar- 
rived to determine their condi- 
tion and assist in treatment until 
they could be moved to military 
hospital may be regarded as be- 
ing under control of Air Force 
from time notice was given of 
admission to civilian hospital, re- 
gardless of absent-without-leave 
status at time of accident, and, 
therefore, reimbursement for 
civilian medical treatment is au- 
thorized 


MEETINGS 
Attendance, etc., fees—social func- 


tions—although employee who 
incident to attending confer- 
ence on official business claims 
actual expenses in lieu of per 
diem authorized and cost of 
social functions associated with 
conference may not be paid actual 
expenses in absence of authoriza- 
tion or approval required by sec. 
3, Travel Expense Act of 1949, 
as amended, 5 U.S.C. 836, and 
sec. 6.12, Standardized Govt. 
Travel Regs., for allowance of ac- 
tual expenses, he may be paid 
expense of banquet as cost of 
conference with appropriate de- 
duction from per diem, as speci- 
fied in sec. 6.7 of regulations, up- 
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on administrative determination 
that attendance at banquet was 
necessary to full participation in 
conference, reimbursement on 
actual expense basis under sec. 3 
of 1949 act being inappropriate 
for payment of extraordinary 
costs of banquet attendance as 
part of conference or meeting. _~ 


MILEAGE 
Military personnel 


As being in lieu of all other ex- 
penses—home of selection en- 
titlement—Reserve officer of 
uniformed services involun- 
tarily released to inactive duty 
with readjustment pay who af- 
ter break in service but prior 
to completion of travel to home 
of selection voluntarily re- 
enters service by enlisting in 
Regular Army at, and is as- 
signed to, other than last per- 
manent duty station may not 
elect to receive mileage allow- 
ance that is provided for travel 
to home of record, or place 
from which ordered to active 
duty under par. 4157-1a, Joint 
Travel Regs., in lieu of travel 
and transportation allowances 
authorized by par. 4158—1la of 
regulations, issued pursuant to 
Pub. L. 86-638 (37 U.S.C. 404), 
for travel within 1 year after 
release from active duty from 
last duty station to home of 
selection, par. 4157-1a author- 
izing mileage payments to home 
of record or place from which 
ordered to active duty specifi- 
cally exempting members en- 
titled to select home under par. 
4158-1a for purpose of entitle- 
ment to travel and transporta- 
tion allowances__.....-.--..~ 

Public business travel necessity— 
personal convenience transfer 
orders changed—Navy member 
transferred at his request, for 
his convenience, at no cost to 
Govt. to ship which is de- 
ployed before he is required to 
report aboard, who when his 
services are requested by ship’s 
commanding officer is directed 
under endorsement to his per- 
missive orders to travel to join 
ship is entitled to mileage al- 
lowance, travel constituting en- 
titlement to permanent change 
of station allowance contem- 
plated by par. 4150, Joint 
Travel Regs., under _per- 
missive orders modified for 





INDEX DIGEST 


MILEAGE— Continued Page | MILEAGE—Continued 
Military personnel—Continued Military personnel—Continued 


convenience of Govt., and mem- 
ber having traveled beyond 
place designated in original 
orders on public business, ex- 
penses of travel are obligation 
of Govt. and he may be paid 
mileage allowance and credited 
for leave charged for travel 


Reenlistment or extension of en- 
listment - 
Completion of prescribed serv- 
ice period—immediate recall 
to involuntary active duty 
of naval reservists who upon 
completion of prescribed pe- 
riod of service are released 
from active duty may not 
defeat their right to pay- 
ment for accrued unused 
leave and to mileage allow- 
ances which are due mem- 
bers of uniformed services 
released from active duty at 
expiration of prescribed pe- 
riods of service, even though 
there was no actual break 
in service, and unused leave 
and mileage allowance pay- 
ments are proper, notwith- 
standing that such benefits 
were not payable to reserv- 
ists whose periods of mili- 
tary service prior to July 1, 
1962, were involuntarily ex- 
tended under act of Aug. 1, 
1961, 75 Stat. 242 
Reservists—early release from 
active duty prior to enlistment 
expiration—naval reservist 
serving under 6-year enlist- 
ment who is released within 
3 months before expiration 
of prescribed 2-year period 
of active duty for purpose 
of reenlisting in Regular 
Navy without break in serv- 
ice, although Reserve enlist- 
ment would not be com- 
pleted until several years 
later, is not considered dis- 
charged from active duty 
under 10 U.S.C. 6295 to en- 
title him to payment of 
lump-sum leave under Armed 
Forces Leave Act of 1946 
(37 U.S.C. 501), and mile- 
age allowance pursuant to 
87 U.S.C. 404, sec. 6295, 
providing for discharge of 
member of Regular Navy 
within 8 months before ex- 
piration of term of enlist- 
ment without affecting mon- 
etary benefits to which he 


Reenlistment or extension of en- 
listment—Continued 
would have been entitled 
had he completed enlist- 
ment, except pay and allow- 
ances for period not served, 
having no application to re- 
servist given early release 
from term of active duty 
but whose enlistment con- 
tinued in effect for period of 
more than 3 months after 
release 
Travel by privately owned automo- 
bile—dependents—time of ac- 
erual of right—Navy officer 
married while on authorized 
leave who traveling by pri- 
vately owned vehicle, under 
orders directing him to report 
to ship without specifying re- 
porting date or mode of trans- 
portation to be used, reports to 
new permanent duty station 
prior to expiration of leave and 
authorized travel time may be 
paid monetary allowance in lieu 
of transportation for travel of 
wife, determination of effec- 
tive date of travel orders un- 
der par. 3003—1b, Joint Travel 
Regs., being on basis of ac- 
tual commercial carrier (rail) 
schedules rather than in ac- 
cordance with Navy Travel 
Instructions providing that 
travel time by privately owned 
automobile in excess of au- 
thorized travel by common 
carrier will be added to date 
of detachment, and officer hav- 
ing been married on date he 
was required to commence 
travel in order to reach des- 
tination on date he reported, 
had‘dependent on effective date 
of orders within meaning of 
par. 7060-2 and is entitled to 
reimbursement for cost of de- 
pendent’s travel 
MILITARY ACADEMY 
Instructors—quarters, rent free— 
status as compensation—civilian 
instructors at U.S. Military 
Academy who receive compensa- 
tion pursuant to Classification 
Act of 1949 and are furnished 
public quarters without charge 
under 10 U.S.C. 4339, which en- 
titled employees to utilize free 
quarters but does not expressly 
provide that allowances in kind 
are to be considered in addition 
to cash salary for positions, are 
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required in accordance with pro- 
viso in sec. 8 of act of Mar. 5, 
1928, 5 U.S.C. 75a, to have their 
compensation reduced by reason- 
able value of Govt. furnished 
quarters so that total amount— 
cash compensation and value of 
allowances furnished in kind— 
does not exceed rate of compen- 
sation fixed for position under 
Classification Act................ 


MILITARY PERSONNEL 


Annuity elections for dependents. 
(See Pay, retired, annuity elec- 
tions for dependents) 

Appointments. (See Appointments, 
military personnel) 

Assimilation benefits—Reserve Offi- 
cers’ Training Corps—travel ex- 
penses. (See Travel Expenses, 
military personnel, Reserve Offi- 
cers’ Training Corps) 

Cadets, midshipmen, ete.—service 
credits. (See Pay, service cred- 
its, cadet, midshipman, etc.) 

Courts-martial 
Pay. (See Pay, 

sentences) 

Transportation of dependents. 
(See Transportation, depend- 
ents, military personnel, court- 
martial sentence) 

Debts 
Ccurts-martial forfeitures. (See 

Pay, courts-martial sentences, 
forfeitures) 

Liquidation by pay deductions. 
(See Pay, withholding, debt 
liquidation ) 

Remission 
Reenlistment bonus payments 

Erroneous designation of im- 
proper payment to enlisted 
member of uniformed 
services as “reenlistment 
bonus” when member was 
not entitled to any bonus 
does not make payment a 
reenlistment bonus; there- 
fore, remission or cancel- 
lation of erroneous pay- 
ment under 10 U.S.C. 
4837(d) does not affect 
cumulative arount of re- 
enlistment bonus  pay- 
ments which may be paid 
to member under sec. 
208(c) of Career Compen- 
sation Act of 1949, 87 
en 

Remission or cancellation of 
improper payment to en- 
listed man which payment 

had been erroneously des- 
ignated as “reenlistment 


courts-martial 
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Debts—Continued 
Remission—Continued 

Reenlistment bonus 
ments—Continued 
bonus” when member was 
not entitled to any bonus 
payment does not require 
that reenlistment bonus 
payment be considered in 
determining number of re- 
enlistment for computa- 
tion of amount payable 
under sec, 208(a) of Ca- 
reer Compensation Act of 
1949, 37 U.S.C. 239(a), 
in view of provision in 
footnote No. 1 to subsec. 
208(a) for exclusion from 
computation of any reen- 
listment when bonus was 
not authorized___.___---_ 
Overpayment of reenlistment 
bonus to member of uni- 
formed services who is en- 
titled to bonus does not 
require that amount of 
overpayment be  consid- 
ered any part of reen- 
listment bonus authorized 
by law and, therefore, 
amount of overpayment is 
not to be considered in 
determining cumulative 
amount of bonus pay- 
ments authorized under 
sec. 208(c) of Career 
Compensation Act of 
1949, 37 U.S.C. 239(c)-- 
Remission or cancellation 
of unearned reenlist- 
ment bonus debt upon sub- 
sequent reenlistment of 
member who had failed to 
complete term of enlist- 
ment for which payment 
was made prior to dis- 
charge does not affect ini- 
tial validity of reenlist- 
ment bonus payment nor 
bar application of $2,000 
limitation in sec. 208(c) 
of Career Compensation 
Act of 1949, 37 U.S.C. 
239(c), on cumulative 
amount of reenlistment 
bonus payable; therefore, 
amount of any unearned 
reenlistment bonus which 
is remitted or canceled 
must be included in deter- 
mining eumulative 
amount of reenlistment 


pay- 


bonus payable under sec. 
208(c) 
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Deceased 

Estates. (See Decedents’ Es- 
tates, pay, etc., due military 
personnel) 

Remains—enlisted member of 
uniformed services who prior 
to his death had placed him- 
self in desertion status requir- 
ing removal from rolls of his 
organization but who had not 
actually been dropped from 
rolls by administrative action 
at time of death is considered 
member on muster rolls at time 
of death under 10 U.S.C. 1481 
for payment of expenses inci- 
dent to death 

Dependents 
Annuity elections options. (See 

Pay, retired, annuity elections 
for dependents) 

Quarters. (See Quarters Allow- 
ance, dependents) 

Survivorship annuities. (See Pay, 
retired, annuity elections for 
dependents) 

Transportation. (See Transpor- 
tation, dependents, military 
personnel) 

Desertion—pay status—enlisted 
member of uniformed services 
who died after he had breached 
restricted status and left for 
Mexico with intention of remain- 
ing there permanently was in 
fact in desertion status, even 
though formal action to declare 
member deserter was delayed 
until after his death, and, there- 
fore, since member was in de- 
sertion status at time of death 
which effected termination of his 
pay status, 6 months’ death 
gratuity authorized for survivors 
of members in pay status at time 
of death is not payable to en- 
listed man’s survivors 

Details, (See Details, military per- 
sonnel) 

Discharges. (See Discharges and 
Dismissals, military personnel) 

Dual payments—one service period— 
commissioned officers in Army of 
U.S. or Reserve component who 
accepted Regular Army warrant 
officer appointments pursuant to 
Army eligibilty lists in 1948 and 
again in 1954 under Warrant 
Officer Act of 1954, but who con- 
tinued without break on active 
duty in Army of U.S. or Reserve 
status after Regular warrant 
officer appointments may not 
have continuous service re- 
garded as two separate periods of 
active duty for two mustering- 
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out payments under Mustering- 
Out Payment Act of 1944, and 
Title V of Veterans Readjust- 
ment Assistance Act of 1952 and, 
therefore, members are entitled 
to payment under only one act, 
as appropriate 

Enlisted v. officer status—dual 
employment and compensation. 
(See Compensation, double, con- 
current military and civilian serv- 
ice pay; Compensation, double, 
holding two offices) 

Enlistments.(See Enlistment) 

Foreign duty. (See Pay, additional, 
foreign duty) 

Gratuities. (See Gratuities) 
Household effects—transportation. 
(See Transportation, household 
effects, military personnel) 

Leave. (See Leaves of Absence, 
military) 

Medical treatment, etc.—other than 
at military or Government facili- 
ties. (See Medical Treatment, 
private, military personnel) 

Mileage. (See Mileage, military 
personnel) 

Mobile unit transfer—Navy members 
who are assigned to ship based 
fleet activity mobile units when 
they receive notice that home 
port of vessel is changed but who 
do not move dependents to new 
station until sometime after 
effective date in notice because 
unit is deployed overseas at the 
time, nevertheless, must have 
statutory designation of home 
port of vessel as members’ per- 
manent station in sec. 803(c), 
Career Compensation Act of 
1949, 37 U.S.C. 253(c), applied 
so that effective date in orders 
directing change of home base of 
vessel is date for determining 
members’ dependents who are 
entitled to transportation at 
Govt. expense rather than con- 
structive date on which unit ac- 
tually moved to new base 

Mustering-out pay. (See Gratuities, 
mustering-out pay) 

National Guard. (See National 
Guard) 

Outside United States—station allow- 
ances. (See Station allowances, 
military personnel) 

Pay. (See Pay) 

Promotions. (See Pay, 
tions) 

Quarters allowance. (See Quarters 
Allowance) 

Record correction 
Discharge erroneous—honorable 

discharge at direction of Sec- 
retary of Air Force of enlisted 


promo- 
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man with 20 percent physical 
disability who was inadvert- 
ently paid disability severance 
pay pursuant to 10 U.S.C. 1212 
under mistaken belief he had 
less than 20 years of active 
service is executed and ir- 
revocable discharge by com- 
petent authority which sepa- 
rated member from service and, 
therefore, upon subsequent de- 
termination that he was eligi- 
ble for disability retirement, 
orders revoking his discharge 
and placing him on retired list 
were without effect and he may 
not be paid disability retired 
pay retroactively to date of dis- 
charge; however, under au- 
thority provided in 10 U.S.C. 
1552 to correct military rec- 
ords, Secretary may correct 
former member's military rec- 
ord to show entitlement to dis- 
ability retired pay based on 
disability rating of 20 percent, 
but payment of disability sev- 
erance pay to member being 
contrary to law, sum paid 
should be collected from him__ 
Intent of correction—upon cor- 
rection of military records un- 
der authority of 10 U.S.C. 1552 
to show resignation of Air 
Force officer in lieu of dis- 
charge with severance pay 
and appointment as officer 
in U.S. Air Force Reserve 
and immediate active duty in 
that status, officer having been 
placed in same position inso- 
far as right to pay and allow- 
ances is concerned as though 
he had not been discharged and 
paid severance pay, legal basis 
of severance pay was removed 
and payment became erroneous 
payment, subject to collection 
under act of July 15, 1954, 5 
U.S.C. 46(d), which limits 
amount to be deducted to not 
over two-thirds of pay from 
which deductions are made, 
and, therefore, entire amount 
of officer’s retired pay need not 
be withheld to liquidate in- 
debtedness as is case when cor- 
rection action authorizes pay- 
ment of retired pay retroactive- 
ly to time member was paid 
SSVEERES® POF ccnccacacancase 
Pay rights—action by Board for 
Correction of Naval Records, 
approved by Sec. of Navy, 
which corrected Navy member’s 
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record to show that, at time 
of transfer to Fleet Reserve, 
he did not have any misconduct 
time, but, at same time, indi- 
eated that misconduct period 
was not to be restored for 
creditable service, effective at 
later date, to authorize pay- 
ment of retired pay is correc- 
tion action where one part is in 
conflict with another, and, 
therefore, there is no legal 
basis for giving action any 
effect for retired pay adjust- 
I 
Release of Government from ad- 
ditional claims 
Acceptance by enlisted mem- 
ber of uniformed services of 
adjustment of active duty 
pay under military records 
corrected to show that re- 
ductions in grade were void 
and without force does not 
bar consideration of claim 
for adjustment of retired pay 
based on highest grade that 
member had held, 10 U.S.C. 
1552(c), which provides that 
acceptance of settlement of 
amounts found due as result 
of correction of military rec- 
ord fully satisfies claim hav- 
ing no application, correction 
of member’s military records 
pertaining to active duty 
pay and not affecting retired 
pay, and while claim for in- 
creased retired pay is re- 
lated to correction action, 
member's retirement orders 
having been corrected to 
conform to corrected record, 
it is new claim which was 
not considered by correction 
board nor covered by settle- 
ment accepted by member. 
Issuance of amendatory orders 
long after correction of mili- 
tary record and acceptance 
by member of settlement, 
which under 10 U.S.C. 
1552(c) satisfied claim re- 
sulting from correction, to 
provide mileage, monetary al- 
lowances in lieu of transpor- 
tation of member's depend- 
ents, and dislocation al- 
lowance was without effect 
to entitle member to per- 
manent change of station 
allowances, approval by Sec. 
of Air Force of recommenda- 
tions of Board for Correc- 
tion of Military Records 
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ditional claims—Continued 
under authority of 10 U.S.C. 
1552 to show that officer was 
not released from active 
duty, nor passed over for 
promotion making no refer- 
ence to permanent change of 
station, and instructions to 
discharge member from en- 
listed status and restore him 
to commissioned grade fail- 
ing to indicate that travel 
was involved; therefore, 
amendatory orders independ- 
ently directing correction 
not considered by board did 
not entitle officer to per- 
manent change of station 
allowances and action 
should be taken to recover 
payments made under amend- 
SRO Gi Ratieccncaasnonn 


Retired pay 


Disability—member of  uni- 
formed services whose rec- 
ords are corrected to show 
that release from active duty 
as Army officer in 1944 was 
for physical disability al- 
though he had subsequent 
period of active service 
(1950-1955) as _ enlisted 
member in Air Force is en- 
titled to retired pay com- 
puted on basis of 75 percent 
of active duty pay and 
length of service for period 
prior to Oct. 1, 1949—effec- 
tive date of Career Compen- 
sation Act of 1949—and 
since saved retired pay for 
period from Oct. 1, 1949, un- 
til date of enlistment is 
greater than any retired pay 
that could be paid under an 
election pursuant to sec. 411 
of act such amount is pay- 
able, less disability compen- 
sation payments received 
from Veterans Administra- 
OT icenseeneiistieiphat tp nins innit dien nisin 

Subsequent enlisted service ef- 

fect 
Member of uniformed serv- 
ices whose records are ret- 
roactively corrected to 
show that release from ac- 
tive duty as officer in 
Army was for reason of 
physical disability, even 
though he had subsequent 
period of enlisted serv- 
ice in Air Force, is re- 
garded as having valid 
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Record correction—Continued 
Retired pay— Continued 
Subsequent enlisted service ef- 
fect—Continued 

enlistment notwithstand- 
ing that there is no statu- 
tory authority that con- 
templates or permits en- 
listment of disability re- 
tired officer of one of serv- 
ices in another service, 
and, therefore, retention of 
active duty pay and allow- 
ances received as enlisted 
man is proper.____-..-- 
Member of uniformed serv- 
ices whose records are cor- 
rected to show that re- 
lease from active duty as 
an Army officer in 1944 
was for physical disabil- 
ity, although he had subse- 
quent period of active 
service (1950-1955) as en- 
listed member in Air 
Force, is not required to 
have enlistment regarded 
as affecting retired pay 
status, even though he is 
not entitled to retired 
pay during active enlisted 
service, and upon release 
from such service, savings 
provisions in sec. 519 of 
Career Compensation Act 
of 1949, effective Oct. 1, 
1949, are construed as 
saving only rights which 
had vested preceding date 
of enactment of 1949 act 
so that member’s active 
enlisted service may not 
be used to increase greater 
saved retired pay under 
laws in effect prior to 


Statute of limitation. (See Stat- 
utes of Limitation, claims, 
date of accrual, record cor- 
rection) 

Validation of improper, etc., pay- 

ments—although officer retired 

under age and service require- 
ments of Title III, Army and 

Air Force Vitalization and Re- 

tirement Equalization Act of 

1948, attained retired status 

under act of Apr. 3, 1939, 10 

U.S.C. 452 (1952 Ed.), upon 

correction of military records 

subsequent to judgment award- 
ing him disability retired pay, 
administrative payments of 
disability retired pay for period 
between judgment and record 
correction, during which time 
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officer remained member retired 
under 1948 act, were im- 
proper ; however, correction of 
officer’s records to give him 
retired status under 1939 act 
in effect validate? improper 
payments, and running of 10- 
year limitation period of Oct. 
9, 1940 act during which claim 
could be filed beginning on date 
of record correction, there is no 
statutory bar to payment of 
disability retired pay under 
1939 act for period prior to 
judgment and included in rec- 
ord correction. 41 Comp. Gen. 
283 and B-143217, Feb. 19, 
1962, modified 

Vested right rule—widow of de- 
ceased member of uniformed 
services who obtained correc- 
tion of records for entitlement 
to additional survivorship an- 
nuity benefits under second 
election which was canceled 
when original election on be- 
half of widow and child was 
administratively reinstated 
may not have general rule 
which precludes impairment of 
vested rights applied so as to 
retain benefits of original elec- 
tion and also have records cor- 
rected to obtain benefits of sec- 
ond election; therefore, recov- 
ery of annuity overpayments 
resulting from records correc- 
tion may not be waived under 
10 U.S.C. 1442 and liquidation 
of debt is required 


Reenlistment bonus. (See Gratul- 


ties, reenlistment bonus) 


Reserve Officers’ Training Corps— 


travel expenses, (See Travel 
Expenses, military personnel, Re- 
serve Officers’ Training Corps) 


Reservists 


Readjustment payment on invol- 
untary release. (See Pay, re- 
adjustment payment to reserv- 
ists on involuntary release) 

Release from active duty 
Recall without break in serv- 

ice—immediate recall to in- 
voluntary active duty of na- 
val reservists who upon com- 
pletion of prescribed period 
of service are released from 
active duty may not defeat 
their right to payment for 
accrued unused leave and to 
mileage allowances which 
are due members of uni- 
formed services released 


Release from active duty—Con. 


from active duty at expira- 
tion of prescribed periods of 
service, even though there 
was no actual break in serv- 


ice, and unused leave and 
mileage allowance payments 


are proper, notwithstanding 


that such benefits were not 
payable to reservists whose 
periods of military service 
prior to July 1, 1962, were 
involuntarily extended under 
act of Aug. 1, 1961, 75 Stat. 


Selection of home 
Duty station as enlisted man— 
member of uniformed serv- 
ices who incident to in- 
voluntary release to inac- 
tive duty as Reserve officer 
does not select home for 
purpose of entitlement to 
travel and transportation 
allowances provided by 
par. 4158—1la, Joint Travel 
Regs., may not upon en- 
listment in Regular Army 
designate new permanent 
duty station as selected 
home for purpose of re- 
ceiving allowances inci- 
dent to release as officer, 
purpose of selecting home 
being to permit member to 
return to civil life after 
termination of active duty 
status, whereas, because 
of transitory nature of 
military service post of 
duty cannot be permanent 
home that remains un- 
changed upon change of 
station ; therefore, member 
is precluded from designat- 
ing permanent duty sta- 
tion as selected home... 
Effect of enlistment on 
right—Reserve officer of 
uniformed services who en- 
lists at own volition sub- 
sequent to involuntary re- 
lease from active service 
and before exercising eligi- 
bility under par. 4158-1a, 
Joint Travel Regs., to se- 
lect home for purpose of 
entitlement to travel and 
transportation allowances 
does not retain right to 


select home upon ultimate 
separation, par. 4158-3 of 


regulations providing such 
right having application 
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to members who are re- 
called to active duty be- 
fore selecting home and 
traveling thereto; there- 
fore, should present laws 
and regulations remain in 
effect until termination 
of member’s enlistment, 
travel and transportation 
rights will be those which 
accrue incident to release 
from active duty as en- 
listed man 


contacts for purpose of 
discussing any supply pro- 
curement proposals or ne- 
gotiating or discussing 
changes in existing con- 
tracts are contacts under 
definition of selling in 
Dept. of Defense Direc- 
tive 5500.7 and would re- 
quire invocation of statute 
precluding any payments 
from appropriated funds 
to such retired officers... 


Uniforms. (See Uniforms, mili- Foreign Government representa- 
tary personnel, reservists) tion—liaison activities of re- 
Retired tired Regular Navy officer 
Civilian service. (See Compensa- with representatives of for- 
tion, double, concurrent mili- eign governments are not, in 
tary retired and civilian serv- absence of something fur- 

ice pay) ther, selling activities within 
Contracting with Government prohibition in 10 U.S.C. 
Consultant contacts 6112(b) so as to preclude re- 

Retired officer of uniformed ceipt of retired pay 


services who heads con- 
sultant firm that repre- 
sents companies engaged 
in contracting or selling 
activities with Defense 
agencies or who is em- 
Ployed as consultant does 
not solely by reason of 
such employment have to 
be considered as engaged 
in sales activities within 
meaning of conflict of in- 
terest statute, 5 U.S.C. 
59c, provided that he does 
not contact, either directly 
or indirectly, Defense 
agencies for any of pur- 
poses defined as “selling” 
in Dept. of Defense Di- 
a 


Contacts by retired officers 


of uniformed services as 
technical consultants with 
noncontracting Defense 
Dept. personnel for pur- 
pose of acquiring techni- 
eal information rather 
than for any purpose in- 
volving sales activity or 
attendance of retired offi- 
cers as technical advisers 
at meetings on perform- 
ance or progress under 
awarded contracts are not 
contacts which would 
bring officers within con- 
flict of interest provisions 
in 5 U.S.C. 59c, as amend- 
ed; however, meetings or 


Liaison activities 

Liaison duties performed by 
retired Regular officer of 
Navy in employ of corpo- 
ration that does business 
with Govt., which duties 
consist of arranging for 
lodging and travel reser- 
vations, appointments and 
general assistance to vis- 
itors to and from corpora- 
tion home office and 
Washington, D.C., are not 
sales activities within 10 
U.S.C. 6112(b), which 
prohibits receipt of any 
payment from U.S. by re- 
tired Navy or Marine 
Corps officers engaged in 
selling, or contracting or 
negotiating to sell, naval 
supplies or war materials 
to Navy; accordingly, en- 
titlement of such officers 
to retired pay is not af- 
fected by performance of 
such duties 

Management by retired Reg- 
ular Navy officer of local 
office of company which 
does business with Navy, 
while form of liaison ac- 
tivity, would not of itself 
constitute selling activi- 
ties as contemplated by 
10 U.S.C. 6112(b), which 
prohibits receipt of any 
payment from U.S. by 
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Liaison activities— Continued 
retired Navy or Marine 
Corps officer who is en- 
gaged in selling, or con- 
tracting or negotiating to 
sell, naval supplies or war 
materials to Navy; how- 
ever, should officer engage 
in any activity as defined 
as selling in Dept. of De- 
fense Directive 5500.7 is- 
sued in implementation 
of 10 U.S.C. 6112(b), or 
which otherwise may be 
viewed as sales activities, 
he would be subject to 
statute, but merely reply- 
ing to inquiries or to re- 
quests of Navy officials 
for assistance, informa- 
tion or advice is not re- 
garded as engaging in 
sales activities under 
a 

Management of sales depart- 

ments, etc.—retired Regular 
officers of uniformed serv- 
ices who have administra- 
tive, supervisory or mana- 
gerial responsibility over 
sales department or sales- 
men of firms doing business 
with Govt. but who do not 
have any duties or any con- 
tacts in person, by corre- 
spondence or otherwise, in- 
volving signing of bids, 
proposals or contracts with 
military services are not re- 
garded as engaged in selling 
activities within meaning of 
5 U.S.C. 59¢ and 10 U.S.C. 
6112(b), prohibiting receipt 
of retired pay to Regular re- 
tired officers engaged in sell- 
ing activities with military 
TIL, ch tainitstncstainintintimeaidicnanas 
Negotiations preparatory to con- 
tract—while, in determining 
whether retired officer of 
uniformed services comes 
within conflict of interest 
provisions in 5 U.S.C. 59c, 
as amended by act of Oct. 9, 
1962, Pub. L. 87-777, 76 
Stat. 777, which requires for- 
feiture of retired pay of 
members engaged in selling 
and contracting activities 
with military and other des- 
ignated agencies, not every 
precontract contact with 
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Retired—Continued 
Contracting with Government— Con. 


Govt, personnel is viewed as 
sales activity, such con- 
tacts, generally, either di- 
rect or indirect, with offi- 
cials of military agencies by 
retired officers representing 
companies that sell supplies 
or war materials to agencies 
should be considered within 
statute and Defense Dept. 
Directive 5500.7, unless it is 
clearly and adequately 
shown that contact is for 
another purpose___.......-. 


Official vo. other contacts—con- 


tacts by retired officers of 
uniformed services at places 
other than Govt. facilities, 
including social gatherings, 
which are made for purpose 
of selling to one of Defense 
or other agencies designated 
in 5 U.S.C. 59¢ are contacts 
for which retired pay to 
member is required to be 
CNG hectic édddstiincnn 


Prohibited v. other contacts 


Retired Regular Navy officers 
who as employees of cor- 
porations which do busi- 
ness with Dept. of Navy, 
maintain lines of commu- 
nication between corpora- 
tions and Navy but have 
no authority to negotiate 
or execute sales contracts 
are not engaged in sales 
activities for purpose of 
10 U.S.C. 6112(b), which 
prohibits receipt of any 
payment from U.S. while 
engaged in selling, or con- 
tracting, or negotiating to 
sell, naval supplies or war 
materials to Navy; how- 
ever, should such officers 
initiate any contacts with 
Navy for any of sales ac- 
tivities enumerated in 
Dept. of Defense Directive 
5500.7, implementing 10 


U.S.C, 6112(b), they 
would be subject’ to 
CI seeencnninwnse 


Retired Regular Navy offi- 
cers who, as employees of 
corporations doing busi- 
ness with Navy, analyze 
and report on _legisla- 
tive or executive agency 
programs affecting com- 
pany operations, attend 
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conventions and meetings 
that are also attended by 
Navy representatives and 
have occasional direct con- 
tact with Navy are re- 
garded as engaged in ac- 
tivities of general nature 
which are not for purpose 
of effecting sale to Navy 
so as to be precluded by 10 
U.S.C. 6112(b) from re- 
receiving retired pay-.-- 


Prohibition affecting entire em- 


ployment 

Retired Navy officer who, 
upon being alerted to fact 
that his activities as as- 
sistant manager of retail 
concern in signing bids, 
negotiating and discuss- 
ing terms of contracts 
with Navy Dept. would 
subject him to sales activ- 
ity prohibition in 10 
U.S.C. 6112(b), removed 
himself from any connec- 
tion with bid which was 
then being considered by 
Navy Dept. is regarded as 
having engaged in sales 
activities so as to be pre- 
cluded from receiving re- 
tired pay from date of 
first contract until date 
of final payment on con- 
tract awarded prior to his 
separation from Navy 
contract activities, even 
though during such pe- 
riod not all of his time 
was devoted to Navy sales 
activities and in some 
cases he had only infre- 
quent contacts with Navy. 

When activities of retired 
Regular military officer in 
employ of corporation 
which does business with 
military agencies are con- 
sidered to be within pro- 
visions of 5 U.S.C. 59¢ and 
10 U.S.C. 6112(b), which 
restrict payments from 
U.S. to retired Regular 
officers engaged in selling, 
or contracting or negoti- 
ating to sell, supplies or 
war materials to military 
departments, prohibition 
against payment of retired 
pay, subject to 2-year limi- 


ployment—Continued 
tation of 5 U.S.C. 59¢ 
where applicable, con- 
tinues during entire 
period of officer’s engage- 
ment in such activities 
and thereafter during 
period covered by any 
contract resulting from 
such activities 


Public relations activities—al- 


though public relations du- 
ties performed by retired 
Regular Navy officers for 
for corporations doing busi- 
ness with Navy Dept., which 
duties result in sale of em- 
ployer’s products to Navy, 
are selling activities within 
prohibition in 10 U.S.C. 
6112(b) against receipt of 
retired pay, there may be 
public relations duties which 
do not constitute selling; 
therefore, in determination 
of whether public relations 
duties are proscribed by 
statute, each case must be 
considered on individual 


Services v. sales—retired Regu- 


lar officers of uniformed 
services who are employed 
by, represent, manage, or 
have owner’s interest in 
businesses involving repair 
of television sets, sale of 
public utilities and sale of 
meals in restaurants, are re- 
garded as engaged in activi- 
ties of service nature which 
do not constitute selling as 
contemplated by 5 U.S.C. 
59¢ and 10 U.S.C. 6112(b), 
which prohibit payment of 
retired pay to Regular re- 
tired officers engaged in sell- 
ing, or contracting or nego- 
tiating to sell, supplies or 
war materials to military de- 
partments and, _ therefore, 
payment of retired pay to 
such officers while they are 
engaged in such business 
activities is not precluded_ 


What constitutes selling 


Over-the-counter sales trans- 
actions which result 
when representative of 
military agency goes to 
business concern operated 
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Retired—Continued 
Contrecting with Government— Con. 
What constitutes selling—Con. 
or represented by retired 
Regular officer of uni- 
formed services as owner 
or employee to purchase 
item needed in conduct of 
Govt.’s business and which 
do not involve any bid, 
proposal or contract, or 
any contract negotiations 
or liaison activities initi- 
ated by retired officer do 
not constitute selling 
within meaning of pro- 
scription in 5 U.S.C. 59¢ 
and 10 U.S.C. 6112(b), 
against receipt of retired 
pay by retired Regular 
officers engaged in selling 


activities with military 
Gepartments..o..c.c2.... 
While, in determining 


whether retired officer of 
uniformed services comes 
within conflict of interest 
provisions in 5 U.S.C. 59c, 
as amended by act of Oct. 
9, 1962, Pub. L. 87-777, 76 
Stat. 777, which requires 
forfeiture of retired pay 
of members engaged in 
selling and contracting 
activities with military 
and other designated 
agencies, not every pre- 
contract contact with 
Govt. personnel is viewed 
as sales activity, such 
contacts generally, either 
direct or indirect, with 
officials of military agen- 
cies by retired officers rep- 
resenting companies that 
sell supplies or war ma- 
terials to agencies should 
be considered within 
statute and Defense Dept. 
Directive 5500.7, unless it 
is clearly and adequately 
shown that contact is for 
another purpose... ---- 
Reemployment—foreign assistance 
programs—reemployment of re- 
tired personnel as experts or 
consultants under Foreign As- 
sistance Act of 1961 is per- 
missible, sec. 626(b) of act, 
22 U.S.C. 2386(b) (Supp. 
III), authorizing exemption of 
retired military officers or 
civillan employees from any 
law limiting their reemploy- 
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Retired—Continued 
ment, or governing simultane- 
ous receipt of compensation 
and retired pay or annuities, 
and sec. 626(c), 22 U.S.C. 
2386(c) (Supp. III), removing 
retired officers of any of serv- 
ices mentioned in Career Com- 
pensation Act of 1949, as 
amended, from dual office re- 
strictions of 5 U.S.C. 62, how- 
ever, compensation of such re- 
tired officers is subject to dual 
compensation provisions of 5 
WI De ekekicadieredtiense 
Status—temporary chief warrant 
officer appointed pursuant to 10 
U.S.C. 3448(c)(2) who was 
retired while serving in that 
capacity, even though retired 
pay is not contingent upon con- 
tinued military status as tem- 
porary officer and is not com- 
pensation for current service, 
holds “office” within meaning 
of dual office holding prohibi- 
tion in act of July 31, 1894, 5 
U.S.C. 62, his appointment as 
temporary chief warrant officer 
under 10 U.S.C. 3448(c) (2) 
having granted him same bene- 
fits as members of Army on ac- 
tive duty without conferring 
rights that relate to period 
after retirement and after 
right to retired pay becomes 
fixed; therefore, warrant offi- 
cer receiving pay as retired offi- 
cer because of military service 
is subject to restriction in 1894 
act in absence of statutory pro- 
vision similar to act of Aug. 
10, 1956, 5 U.S.C. 30r(d), ex- 
empting Reserve officers from 
restriction of act............ 
Retired pay. (See Pay, retired) 


Retirement—effective date—crediting 


to account of Marine Corps mem- 
ber of active duty pay and al- 
lowances for day on which he 
died was erroneous and payment 
made for that day should be col- 
lected, member having been noti- 
fied of his retirement, detach- 
ment, and release from active 
duty shortly before his death, his 
release from active duty pursuant 
to par. 13005, Marine Corps 
Personnel Manual, was effected 
on day preceding effective day of 
retirement, which was day of his 
death, and payment of pay‘ and 
allowances subsequent to re- 
lease of member from active duty 
should not have been made_--- 
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Service credits. 
credits) 
Severance pay. 
ance) 
Station allowances. (See Station 
Allowances, military personnel) 
Station defined—member of uni- 
formed services who is assigned 
to permanent duty station (West- 
over Air Force Base) to perform 
investigations in definite area en- 
compassing part of a State (west- 
ern half of Massachusetts) and 
all cities therein and who, while 
traveling in area and receiving 
subsistence allowance, has to pro- 
cure meals is not required to have 
all travel in area regarded as in 
“immediate vicinity” of duty sta- 
tion so as to be precluded under 
par. 6450, JTR, from reimburse- 
ment for meals; however, travel 
to city (Springfield) which is 18 
miles away and takes 38 minutes 
of actual travel time where noon 
meal is procured is not travel 
away from duty station under 37 
U.S.C, 404 and par. 4205-4, JTR, 
and reimbursement for meal is 
not authorized, but allowance for 
meals at other places outside im- 
mediate vicinity of Base is prop- 
er, less prorated reduction from 
subsistence allowance for such 
UD sitidadtcnntbdncsiatiheien 
Status—awaiting orders status pend- 
ing retirement—Coast Guard en- 
listed member who, after detach- 
ment from overseas station in 
awaiting orders status pending 
disability retirement, elected to 
remain in vicinity of overseas sta- 
tion and was charged leave to ex- 
tent available during period prior 
to placement on temporary disa- 
bility retired list is regarded as 
coming under 37 U.S.C. 502(a), 
which authorizes pay and allow- 
ances to members directed to be 
absent from duty during action on 
disability retirement for periods 
longer than days authorized 
leave, so that member is entitled 
to housing and cost-of-living al- 
lowances and special sea and for- 
eign duty pay which he would 
receive at that location even 


(See Pay, service 


(See Pay, sever- 


though not in duty status___.-. 
Submarine duty. (See Pay, sub- 
marine duty) 
Subsistence—per diem. (See Sub- 


sistence, per diem, military per- 
sonnel) 
Subsistence allowance. 
sistence Allowance) 


(See Sub- 
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Transfer at member’s request 
Waiver of benefits 
Navy enlisted member whose 
change of duty station or- 


ders pending transfer to 
Fleet Reserve and _ subse- 
quent release to inactive 


duty were issued at his re- 
quest, conditioned on accept- 
ance of allowances to cover 
move to home of selection 
and execution of irrevocable 
waiver to future claim for 
travel or transportation ex- 
penses is not entitled to 
travel allowances incident to 
transfer to separation activ- 
ity in area of home of selec- 
tion, as character of orders 
issued at request of and for 
convenience of member was 
permissive rather than direc- 
tive, precluding payment of 
travel allowances subsequent 
to date of waiver to entitle- 
ment to further travel al- 
lowance payments... 
Transfer orders issued at re- 
quest of Navy enlisted man 
returning him from overseas 
duty station to separation 
activity in area of home of 
selection pending transfer to 
Fleet Reserve in considera- 
tion of waiver to entitlement 
to other than transportation 
and travel allowances to 
home of selection are not 
competent orders contem- 
plated by sec. 303, Career 
Compensation Act of 1949, 
37 U.S.C. 253, which author- 
ize payment of travel and 
transportation allowances 
upon permanent change of 
station, but rather constitute 
permissive orders in view of 
choice member had up to 
time of departure from his 
overseas duty station, or at 
least until his execution of 
waiver, of complying with 
or rejecting orders; there- 
fore, transfer orders, which 
were not competent orders, 
were effective only as as- 
signment to duty at activity 
of member’s choice_.-.---. 
Transportation of automobiles. (See 
Transportation, automobiles, mil- 
itary personnel) 
Travel expenses. (See Travel Ex- 
penses, military personnel) 
Uniforms. (See Uniforms, 
tary personnel) 


mili- 
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MISCELLANEOUS RECEIPTS 
Fees for services to the public—spe- 
cial account v. miscellaneous re- 
ceipts—training fees from non- 
Government personnel — accept- 
ance of limited number of private 
persons to attend, on fee basis, 
training courses conducted for 
Govt. employee patent examiners 
at Patent Academy is permitted 
on basis that such attendance is 
incidental to necessary and au- 
thorized training of Govt. em- 
ployees and provided that at- 
tendance fees from non-Govt. 
trainees are deposited in Treas- 
ury as miscellaneous receipts___- 






NATIONAL GUARD 


Death or injury—pay and allowances 
due—validity of beneficiary desig- 
nation after discharge—benefici- 
aries designated under act of 
July 12, 1955, by members of Na- 
tional Guard prior to discharge 
for purposes of settlement of un- 
paid pay and allowances remain 
valid designations subsequent 
to discharge, provisions of 32 
U.S.C. 714, governing final set- 
tlement of accounts of deceased 
members of National Guard, be- 
ing similar to 10 U.S.C. 2771, un- 
der which authority settlement 
of pay and allowances due mem- 
bers of uniformed services on date 
of discharge and remaining un- 
paid at time of death may be 
made administratively to benefi- 
ciaries designated by members 
prior to discharge........-...- 

Federal or State status—effect of 

retroactive promotion in Re- 

serve—retroactive promotion of 
first lieutenant in Air Force Re- 
serve under 10 U.S.C. 8363(f) to 
grade of captain for period that 
included service in Air National 

Guard of U.S. by reason of Fed- 

eral recognition of Air National 

Guard of State of Washington, 

10 U.S.C. 101(13), 8351(a), was 

ineffective to change status of 

officer as member of Air National 

Guard of U.S. and he may not be 

paid difference in pay and allow- 

ances between two grades for 
that period of service, and officer 
not having been promoted to 
grade of captain in Washington 

Air National Guard by Gover- 

nor under 10 U.S.C. 8379, and not 

having been recognized as cap- 
tain in Air National Guard of 

U.S., his Air Force Reserve pro- 

motion did not affect right to 
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pay for training assemblies at- 
tended as member of State Air 
Melons DelEcscwsacssanution 


NATIONAL LABOR’ RELA- 


TIONS BOARD 

General Counsel’s appointment— 
fixed statutory term of office of 
Presidential appointee in accord- 
ance with rule of accounting offi- 
cers commences when Presiden- 
tial commission is signed after 
confirmation of nomination by 
Senate, and fact that appointee 
does not enter upon duty until 
later date and that incumbent re- 
mains in position is immaterial ; 
therefore, 4-year term of General 
Counsel, National Labor Rela- 
tions Board, fixed by sec. 3(d), 
Labor-Management Relations Act, 
29 U.S.C. 153(d), became effec- 
tive May 14, 1959, date President 
signed commission following Sen- 
ate confirmation, and not June 
29, 1959, date he entered on duty, 
and issuance of Presidential com- 
mission being tantamount to ac- 
cepting resignation of incumbent, 
his continued services were in de 
facto status, and official acts per- 
formed while serving in that 
status were as valid as though 
he were officer de jure_.._..--._ 


OFFICERS AND EMPLOYEES 


Compensation. (See 
tion) 
Death or injury 

Compensation to designated bene- 
ficiaries. (See Decedents’ Bs- 
tates, compensation, benefici- 
ary designation) 

Preparation of remains—allow- 
able cost of preparation of re- 
mains of employees stationed 
in Alaska or Hawaii who 
died while traveling on official 
business is governed by Part 
III, E.0O. No. 8557, dated 
Sept. 30, 1940, as amended, 
issued pursuant to 5 U.S.C. 
108a, which specifies no lim- 
itation on costs when employ- 
ees die while traveling on 
official business outside con- 
tinental limits of U.S., rather 
than Part II imposing $150 
limitation on allowable cost 
for preparing remains when 
employees die within conti- 
nental limits of U.S., no 


Compensa- 


amendment having been made 
after admission of Alaska and 
Hawaii into Union to defini- 
United 


tion “Continental 
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OFFICERS AND EMPLOYEES— 


Continued 
Death or injury—Continued 
States” as meaning 48 States 
and Dist. of Columbia which 
is contained in Executive 


De facto—criteria—wage board em- 
ployees who, after downgrading 
action and transfer of work from 
Public Health Service to Bur. of 
Indian Affairs, received saved 
salary benefits due to erroneous 
interpretation of administrative 
regulations concerning salary re- 
tention may not be regarded as 
in de facto status during period 
they received overpayments in 
absence of saved salary statute 
of general application to wage 
board employees similar to sec. 
507, Classification Act of 1949, 
5 U.S.C. 1107, applicable to clas- 
sified employees, and, therefore, 
waiver of recovery of overpay- 
ments may not be authorized_-- 

Experts and consultants. (See Ex- 
perts and Consultants) 

Foreign service. (See Foreign Serv- 
ice) 

Health insurance—nondependent hus- 
band determinations—action by 
agency retroactively changing 
female employee’s health benefit 
plan for herself gnd family 
(Code 202) to plan for female 
employee with nondependent 
husband (Code 203) on basis that 
husband who had deserted her 
before she enrolled in plan was 
required to be considered as mem- 
ber of family for purposes of 
Federal Employees Health Ben- 
efits Act of 1959, 5 U.S.C. 3001 
note, was proper; therefore, ad- 
ditional amount Govt. is required 
to contribute for plan for self 
’and family by female employee 
with nondependent husband 
(Code 203) must be regarded as 
erroneous payment on employee's 
behalf and she is obligated to 
refund overpayment 

Holding two offices. (See Compen- 
sation, double, holding two 
offices) 

Hours of work—forty-hour week—de- 
fined—although in determining 
overtime work for wage board 
employees under sec. 23 of act 
of Mar. 28, 1934, as amended by 
sec. 201 of Work Hours Act of 
1962, 5 U.S.C. 673c, calendar 
day should, whenever adminis- 
tratively feasible, be defined as 
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Continued 
from midnight to midnight and 
calendar week as Sunday through 
Saturday, to avoid problems in- 
volving employees with uncom- 
mon tours of duty, 24-hour pe- 
riod may be treated as day and 
any consecutive 7-day period 
may be treated as week 

Household e ff e c t s—transportation. 
(See Transportation, household 
effects) 

Leaves of absence. (See Leaves of 
Absence) 

Life insurance—salary computation— 
overtime effect—wage board em- 
ployees who have 40-hour work- 
week but uncommon daily tours 
of duty (for example, four 10- 
hour days) and who receive over- 
time pay for work in excess of 
8 hours a day pursuant to sec. 
23 of act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 
673c, may have only basic hourly 
wage rate, excluding additional 
half-pay, considered for retire- 
ment deductions and for deter- 
mining amount of group life in- 
surance to which employees are 
entitled, there being no indica- 
tion in legislative history of 1962 
act to change basic 40-hour 
workweek concept established un- 
der other laws. 

Medical treatment. (See Medical 
Treatment, officers and em- 
ployees) 

Overseas 
Foreign differentials and overseas 

allowances. (See Foreign Dif- 
ferentials and Overseas Allow- 
ances) 

Household effects. (See Trans- 
portation, household effects, 
overseas employees) 

Overtime. (See Compensation, over- 
time) 

Parking fees—privately owned vehi- 
cles. (See Fees, parking, pri- 
vately owned vehicles) 

Per diem. (See Subsistence per 
diem) 

Personal furnishings. (See Cloth- 
ing and Personal Furnishings, 
special clothing equipment) 

Reemployment or reinstatement— 
Civil Service retirees as experts 
and consultants. (See Bxperts 
and Consultants, reemployed 
Civil Service retirees) 

Retirement. (See Retirement, civil- 
ian) 














OFFICERS AND EMPLOYEES— 
Continued 
Training—private persons—accept- 
ance of limited number of pri- 
vate persons to attend, on fee 
basis, training courses conducted 
for Govt. employee patent exam- 
iners at Patent Academy is per- 
mitted on basis that such attend- 
ance is incidental to necessary 
and authorized training of Govt. 
employees and provided that at- 
tendance fees from non-Govt. 
trainees are deposited in Treas- 
ury as miscellaneous receipts... 
Travel expenses. (See Travel Ex- 
penses) 
Wage board 
Conversion to classified positions 
Reconversion 
Administrative action chang- 
ing positions from wage 
board system of pay to 
Classification Act grades 
without concurrence of 
Civil Service Commission 
and notwithstanding Com- 
mission under sec. 203 of 
Classification Act of 1949, 
5 U.S.C. 1081, had for 
years considered positions 
excluded from act pur- 
suant to sec. 202(7), 5 
U.S.C. 1082(7), which 
concerns prevailing rate 
employees in trades, 
crafts, etc. (wage board 
employees) was without 
force and effect and did 
not vitiate right of em- 
ployees conferred by sec. 
202(7) to be paid under 
wage board system ; there- 
fore, loss of pay to em- 
ployees because of erro- 
neous change of wage 
board positions to Classi- 
fication Act system may 
be adjusted retroactively 
if no change of duties but 
only lawful rate of pay 
for duties actually per- 
formed was involved_.... 
Upon retroactive restora- 
tion to wage board grades 
and pay by Civil Service 
Commission, veterans 
preference employees, who 
under sec. 14 of Veterans 
Preference Act of 1944 
had successfully appealed 
administrative conversion 
of their positions from 
wage board system of pay 
to Classification Act sys- 
tem, because of loss of 
pay, as well as employees 
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Page| OFFICERS AND EMPLOYEES— 
Continued 
Wage board—Continued 
Conversion to classified posi- 


tions—Continued 
Reconversion—Continued 
with veterans preference 
who had been administra- 
tively restored to their 
wage board grades and 
pay on basis of successful 
appeal, are entitled to dif- 
ference between pay re- 
ceived under Classifica- 
tion Act grades and 
greater pay they would 
have received under wage 
board system but for ad- 
ministrative error-__-.~- 


ORDERS 
Amendment 
Permissive orders—effect—Navy 


member transferred at his re- 
quest, for his convenience, at 
no cost to Govt. to ship which 
is deployed before he is re- 
quired to report aboard, who 
when his services are requested 
by ship’s commanding officer 
is directed under endorse- 
ment to his permissive orders 
to travel to join ship is en- 
titled to mileage allowance, 
travel constituting  entitle- 
ment to permanent change of 
station allowance contemplated 
by par. 4150, Joint Travel 
Regs., under permissive orders 
modified for convenience of 
Govt., and member having 
traveled beyond place desig- 
nated in original orders on 
public business, expenses of 
travel are obligation of Govt. 
and he may be paid mileage 
allowance and credited for 
leave charged for travel time- 


Prospective ov. retroactive—first 


lieutenant of Air Force Reserve 
who while on extended active 
duty is promoted as Reserve 
officer to grade of captain 
under authority of 10 U.S.C. 
8360 and 8366, and subsequent 
orders purport to retroactively 
change active duty orders to 
show grade as of effective date 
of those orders as that of 
captain instead of first leu- 
tenant is only entitled to pay 
and allowances of higher grade 
prospectively from date of 
amendatory orders, notwith- 
standing that sec. 8363(f) pro- 
vides that Reserve officer on 
extended active duty may be 
promoted to higher Reserve 
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Navy officer married while on 
authorized leave who travel- 
ing by privately owned ve- 
hicle, under orders directing 
him to report to ship with- 
out specifying reporting 


722-809 O-64—56 


Reserve and subsequent re- 
lease to inactive duty were 
issued at his request, con- 
ditioned on acceptance of 
allowances to cover move 
to home of selection and 


ORDERS— Continued Page | ORDERS— Continued Page 
Amendment—Continued Effective date— Continued 
grade before, on, or after date date or mode of transporta- 
of order, sec. 8380(a) continu- tion to be used, reports to 
ing pay and allowances of such new permanent duty station 
officer at lower grade unless prior to expiration of leave 
ordered to serve on active duty and authorized travel time 
in higher Reserve grade or may be paid monetary allow- 
temporarily promoted to higher ance in lieu of transporta- 
grade ; however, although tion for travel of wife, de- 
amendatory orders purporting termination of effective date 
to change officer’s active duty, of travel orders under par. 
orders to refer to him as cap- 3003-1b, Joint Travel Regs., 
tain are not retroactively effec- being on basis of actual com- 
tive to create right to pay and mercial carrier (rail) sched- 
allowances of higher grade, ules rather than in accord- 
they are prospectively effec- ance with Navy Travel In- 
CUS snatinndensamnaammannntm 445 structions providing that 
Effective date travel time by privately 
Leave delay, en route to new sta- owned automobile in excess 
tion of authorized travel by com- 
Marriage—Marine Corps officer mon carrier will be added to 
detached from overseas sta- date of detachment, and of- 
tion from which dependents ficer having been married on 
were restricted and as- date he was required to com- 
signed, without temporary mence travel in order to 
duty en route, to permanent reach destination on date he 
station in U.S. under orders reported, had dependent on 
authorizing 80 days’ delay, effective date of orders 
plus travel time, amended at within meaning of par. 
time of reporting at debarka- 7060-2 and is entitled to re- 
tion point to authorize addi- imbursement for cost of de- 
tional delay, who is married pendent’s travel____.__---. 647 
before new reporting time Notice—Navy members who are 
authorized, is entitled under assigned to ship based fleet 
par. 7060-2, Joint Travel activity mobile units when 
Regs., to transportation of they receive notice that home 
dependent from place of mar- port of vessel is changed but 
riage to new station, not to who do not move dependents 
exceed constructive cost to to new station until sometime 
Govt. had _ transportation after effective date in notice be- 
been provided from old to cause unit is deployed overseas 
new station, restricted status at the time, nevertheless, must 
of old station not limiting have statutory designation of 
entitlement, and reporting at home port of vessel as mem- 
debarkation point being bers’ permanent station in sec. 
viewed as temporary duty 303(c), Career Compensation 
in accordance with par. Act of 1949, 37 U.S.C. 253(c), 
5015.1d, Marine Corps Per- applied so that effective date 
sonnel Manual, effective date in orders directing change of 
of member’s orders for trans- home base of vessel is date for 
portation of dependent is for determining members’ depend- 
determination pursuant to ents who are entitled to 
par. 3003-1b2 of regula- transportation at Govt. ex- 
tions; therefore, additional pense rather than constructive 
time allowed for reporting date on which unit actually 
extending beyond marriage moved to new base__..-._ 167 
date, member is entitled to Transfers requested 
transportation of dependent Permissive vo. directive orders 
acquired before effective date Navy enlisted member whose 
of permanent change of sta- change of duty station orders 
TD Gi ihadiiatseecencce 844 pending transfer to Fleet 
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ORDERS— Continued Page | PANAMA CANAL-— Continued Page 
Transfers requested—Continued out authority or approval of 
Permissive vo. directive orders— Con. agencies, with exception of serv- 
execution of irrevocable ices furnished employees sta- 
waiver to future claim for tioned in Republic of Panama, 
travel or transportation ex- sec. 105 shifting burden of un- 
penses is not entitled to recovered costs from Canal Zone 
travel allowances incident Government to using agencies for 
to transfer to separation ac- those employees whose presence 
tivity in area of home of se- in Canal Zone, or Republic of 
lection, as character of Panama is related to official ac- 
orders issued at request of tivities of agencies, and hospital 
and for conveniente of mem- and medical costs to employees 
ber was permissive rather being limited to charges estab- 
than directive, precluding lished by Canal Zone Government, 
payment of travel allowances contributions by departments or 
subsequent to date of waiver agencies may not be recovered 
to entitlement to further from employees or their de- 
travel allowance payments. 187 DORDIIES dicccccenccatatidawsns 454 
Transfer orders issued at re- PAY 
quest of Navy enlisted man Active duty—release, etc.—effective 
returning him from over- day—crediting .o account of Ma- 
seas duty station to separa- rine Corps member of active duty 
tion activity in area of home pay and allowances for day on 
of selection pending transfer which he died was erroneous and 
to Fleet Reserve in consid- payment made for that day 
eration of waiver to entitle- should be collected, member hav- 
ment to other than transpor- ing been notified of his retire- 
tation and travel allowances ment, detachment, and release 
to home of selection are not from active duty shortly before 
competent orders contem- his death, his release from active 
plated by sec. 303, Career duty pursuant to par. 13005, 
Compensation Act of 1949, Marine Corps Personnel Manual, 
37 U.S.C. 253, which author- was effected on day preceding 
ize payment of travel and effective day of retirement, which 
transportation allowances was day of his death, and pay- 
upon permanent change of ment of pay and allowances sub- 
station, but rather consti- sequent to release of member 
tute permissive orders in from active duty should not have 
view of choice member had BD iii cttnkcccnnccatiitan 158 
up to time of departure from Additional 
his overseas duty station, or Foreign duty—awaiting orders 
at least until his execution status pending retirement— 
of waiver, of complying with Coast Guard enlisted member 
or rejecting orders; there- who, after detachment from 
fore, transfer orders, which overseas station in awaiting 
were not competent orders, orders status pending disabil- 
were effective only as as- ity retirement, elected to re- 
signment to duty at activity main in vicinity of overseas 
of member's choice_.....-. 187 station and was charged leave 
PANAMA CANAL to extent available during pe- 
Medical and educational services— riod prior to placement on 
reimbursement—agency _responsi- temporary disability retired 
bility—costs unrecovered from em- list is regarded as coming un- 
ployees—unrecovered costs, over der 87 U.S.C. 502(a), which ‘ 
and above those chargeable to authorizes pay and allowances 
individual, for hospital and med- to members directed to be ab- 
ical services furnished Federal sent from duty during action 
employees and dependents lo- disability retirement for pe- 
eated in Canal Zone or contigu- riods longer than days of au- 
ous areas, including local em- thorized leave, so that member 
ployees in absence of statutory is entitled to housing and cost- 
prohibition, pursuant to sec. 105 of-living allowances and spe- 
of Civil Functions Appropria- cial sea and foreign duty pay 
tions Act, 1954, as amended, are which he would receive at that 
allocable by Canal Zone Govern- location even though not in 
ment to employing agencies with- en 689 
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Additional—Continued Courts-martial sentences 
From sources other than United Forfeitures 
States—statutory prohibition— Cancellation of indebtedness— 
details to international organiza- court-martial forfeitures of 
tions, ete.—members of Armed pay and allowances imposed 
Forces detailed to United Na- on Armed Forces members 
tions under sec. 7 of United which were reduced by 
Nations Participation Act of amounts due Govt. before 
1945, as amended, are not pro- transfer to Soldiers’ Home 
hibited by section 625(h) of Permanent Fund, pursuant 
Pub. L. 87-195 (22 U.S.C. to 24 U.S.C. 44, need not be 
2385(h)), restricting accept-* adjusted when debt is un- 
ance of compensation or other collectible, canceled, or col- 
benefits from foreigr. countries, lection waived, absent stat- 
from accepting directly from utory requirement that any 
United Nations an allowance to advantage accrue to Fund; 
extent of difference between however, same principle does 
station allowances prescribed not apply to erroneous pay- 
for members on permanent ments and, therefore, erro- 
duty in area to which they are neous payments of Class Q 
detailed and amount received allotments under Dependents 
from United Nations as mis- Assistance Act of 1950, al- 
sion subsistence allowance, re- though subsequently waived, 
striction applying only to U.S. are for adjustment_______- 486 
personnel performing func- Execution—status of indebted- 
tions under Pub. L, 87-195 and ness — requirement that 
not affecting sec. 7 of United items of indebtedness due 
Nations Participation Act of Govt. by members of Armed 
1945, also, detail to United Forces should be reimbursed 
Nations is not considered de- to Govt. by making deduc- 
tail to foreign country within tions of amount of indebted- 
contemplation of restriction; ness from forfeitures of pay 
therefore, detailed Armed and allowances or fines im- 
Forces personnel may accept posed by courts-martial sen- 
allowance directly from United tences before transfer of for- 
URGED. cccncnnnnnceesiins 58 feitures or fines to Soldier’s 
Sea duty—vessel repair, etc., peri- Home Permanent Fund, pur- 
ods—sea duty pay to Navy en- suant to 24 U.S.C. 44, for 
listed crew members of sub- support of Home, has no ap- 
marines during 150-day period plication to any indebted- 
submarines are undergoing al- ness which accrues or is 
terations and repairs, and incurred after courts-martial 
berthing and messing facilities forfeiture has been executed, 
abroad crafts are inoperative thereby avoiding delay in 
but available nearby, may not transferring amounts of for- 
be paid on basis that due to feitures or fines to Fund, 
peculiarities of construction, which in some instances 
Submarine overhauls present might defeat purpose of stat- 
entirely different problems ute, and deductions of 
than those considered in 40 amouats due for reimburse- 
Comp. Gen. 618, departure ment of Govt. which are re- 
ftom the construction of term quired to be made from for- 
“temporarily” as used in sec. feitures or fines applies as 
2(a) (1) (il) of E.0. No. 10821 well to indebtedness due 
to mean period not in excess Govt. instrumentality, and 
of 90 days being unwarranted, to advances of pay or travel 
as period of time during which expenses or allowances, but 
facilities are temporarily out does not apply to income tax 
of operation within meaning Mabilit a oh wii 
of Executive order should not . ae < > _ 
vary on basis of type vessel does not constitute “reim- 
involved, and, also, extent of bursement of Government”. 486 
term should be same for all Two or more sentences—defer- 
members whether assigned to ment of execution of for- 
vessels or submarines__...... 24 feiture of pay provisions of 
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PAY—Continued 


Courts-martial sentences—Continued 
Forfeitures-—Continued 

second court-martial sen- 
tence until expiration of 
forfeiture provisions of pre- 
vious court-martial sentence 
may be approved by conven- 
ing authority under Art. 
71(d) of Uniform Code of 
Military Justice, 10 U.S.C. 
871(d), in absence of statu- 
tory requirement that two 
or more sentences of for- 
feiture of pay and allow- 
ances run concurrently and, 
although deferment is not 
for probationary purposes 
within meaning of U.S. Vv. 
May, 10 USCMA 358, 27 
CMR 482, and U.S. v. Cecil, 
10 USCMA 371, 27 CMR 
445, in view of Art. 57(a) 
of Code, 10 U.S.C. 857(a), 
providing for application of 
forfeiture of pay or allow- 
ances on “or after” date of 
approval of court-martial 
sentence, convening author- 
ity may direct that second 
forfeiture sentence apply 
when currently existing sen- 
tence has been fully exe- 
cuted, however, he may not 
direct interruption of pre- 
vious sentence of forfeiture 
until new sentence has been 
PINE ccncitindendionion 
Unliquidated portion—unliqui- 
dated portion of forfeiture 
of pay and allowances im- 
posed by courts-martial sen- 
tence, member’s total statu- 
tory pay and allowances be- 
fore forfeiture having been 
applied to charges against 
him and excess over charges 
transferred to Soldiers’ 
Home Permanent Fund, pur- 
suant to 24 U.S.C. 44, re- 
mains in pay appropriation 
until indebtedness is liqui- 
dated, and as member's 
statutory pay is reduced by 
amount of forfeiture it is un- 
available to liquidate in- 
debtedness, which is neither 
increased nor decreased by 
retention of forfeiture in ap- 
propriation until indebted- 
ness is liquidated, nor by re- 
leasing to Fund only those 
amounts of forfeiture which 
are “over and _ above” 
amount of indebtedness, and, 
therefore, balance of for- 
feiture due should be col- 
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PAY—-Continued 
Courts-martial sentences— Continued 


Forfeitures—Continued 
lected from member and 
amount credited to Soldiers’ 
Home Permanent Fund_--- 
Disability retired pay. (See Pay, 
retired, disability) 
Drill—training assemblies—effect of 
retroactive promotion in Reserve— 
retroactive promotion of first 
lieutenant in Air Force Reserve 
under 10 U.S.C. 8363(f) to grade 
of captain for period that in- 
cluded service in Air National 
Guard of U.S. by reason of Fed- 
eral recognition of Air National 
Guard of State of Washington, 
10 U.S.C. 101(13), 8351(a), was 
ineffective to change status of 
officer as member of Air National 
Guard of U.S. and he may not 
be paid difference in pay and al- 
lowances between two grades for 
that. period of service, and offi- 
cer not having been promoted to 
grade of captain in Washington 
Air National Guard by Governor 
under 10 U.S.C. 8379, and not 
having been recognized as captain 
in Air National Guard of U.S., his 
Air Force Reserve promotion did 
not affect right to pay for train- 
ing assemblies attended as mem- 
ber of State Air National Guard 
Promotions 
Effective date—reservists—while on 
extended active duty—first lieu- 
tenant of Air Force Reserve 
who while on extended active 
duty is promoted as Reserve 
officer to grade of captain 
under authority of 10 U.S.C. 
8360 and 8366, and subsequent 
orders purport to retroactively 
change active duty orders to 
show grade as of effective date 
of those orders as that of cap- 
tain instead of first lieutenant 
is only entitled to pay and al- 
lowances of higher grade pro- 
spectively from date of amen- 
datory orders, notwithstand- 
ing that sec. 8363(f) provides 
that Reserve officer on ex- 
tended active duty may be pro- 
moted to higher Reserve grade 
before, on, or after date of 
order, sec. 8380(a) continuing 
pay and allowances of such 
officer at lower grade unless 
ordered to serve on active duty 
in higher Reserve grade or 
temporarily promoted to higher 
grade; however, although 


amendatory orders purporting 
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PAY—Continued Page | PAY—Continued Page 
Promotions— Continued Readjustment payment to reservists 


to change officer’s active duty 
orders to refer to him as cap- 
tain are not. retroactively 
eflective to create right to pay 
and allowances of higher grade, 
they are prospectively effec- 


More than one readjustment pay- 
ment—requirement that re- 
adjustment payments. to 
members of Reserve compo- 
nents involuntarily released 


on involuntary release— Con. 
Amount payable— Continued 
from active duty exclude any 
prior period for which re- 
adjustment pay was received 
“under any other provision 


Advancement on retired list—en- 
listed members advanced to offi- 
cer grade—permanent vo. tempo- 
rary grade—retired Regular 
Army enlisted man who is 


UR ip dietician 445 of law” added to sec. 265(a) 
Temporary—saved pay—items for of Armed Forces Reserve Act 
inclusion or exclusion—Navy of 1952 by act of June 28, 
chief warrant officer who, when 1962, does not change sec. 
given temporary appointment’ 265(f); therefore, under 
as lieutenant, was occupying provisions of sec. 265(f) 
public quarters so that monthly period covered by earlier re- 
take home pay, without quar- adjustment payment under 
ters allowance, is greater than sec. 265(a), whether that 
pay and allowances of tempo- payment was made prior to 
rary grade is entitled to have or subsequent to 1962 
actual conditions of service amendatory act, must be de- 
considered in determining ducted in making second re- 
amount of total compensation adjustment payment, unless 
under savings provisions 10 amount of earlier payment is 
U.S.C. 5596(f) as well as under refunded prior to second re- 
temporary appointment, and, adjustment payment. ____-_ 242 
therefore, he may continue to Retired 
receive greater take-home pay Active duty—higher grade tempo- 
under permanent grade until rary appointment—Regular and 
such time as public quarters are Reserve service—enlisted Ma- 
no longer available and it is to rine Corps member retired as 
his advantage to elect pay and reservist who immediately 
allowances of lieutenant_____-_ 750 prior to discharge from Regu- 
Readjustment payment to reservists lar Corps satisfactorily served 
on involuntary release under temporary appointment 
Amount payable in grade of warrant officer 
Exclusion of service for which (W-1), and who subsequent to 
severance, etc., pay received— discharge from Marine Corps 
in computation of readjust- Reserve, following period of 
ment pay provided for mem- active duty as enlisted member, 
bers of Reserve components is placed on Naval Reserve Re- 
who are involuntarily re- tired List in accordance with 
leased from active duty under 10 U.S.C. 6327, is entitled to 
sec, 256(a) of Armed Forces retired pay computed under 10 
Reserve Act of 1952 (50 U.S.C. 6151, based on rank of 
U.S.C. 1016(a)) as amended warrant officer (W-1), benefits 
by act of June 28, 1962, all of sec. 6151 applying to both 
prior periods of service for regulars and reservists of Navy 
which member received sev- and Marine Corps, and fact 
erance pay, separation pay, that such service was in Navy 
or release from active duty and Marine Corps is immate- 
pay must be excluded, legis- rial, all pertinent service of 
lative history of 1962 amend- member having been under 
atory act, which substituted jurisdiction of Secretary of 
term “readjustment pay” for Navy ; therefore, upon determi- 
term “severance pay” evi- nation by Secretary that char- 
dencing synonymity of terms acter of member's service un- 
and intent to preclude in der temporary appointment 
computation of readjustment was satisfactory, retired pay 
pay counting of any type of based on higher rank may be 
severance pay, separation paid to member from date of 
pay, or release from active ‘ t 244 
DRS BD ivccicntdcnesanainn 242 retirement......-----.----~- 
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PAY—Continued 
Retired—Continued 


advanced on retired list to 
grade of captain, grade he held 
on active duty under appoint- 
ment in Officers’ Reserve Corps 
which was permanent rather 
than temporary appointment, 
may not have advancement to 
permanent grade regarded as 
coming under sec. 203(e), 
Army and Air Force Vitaliza- 
tion and Retirement Equaliza- 
tion Act of 1948, now 10 U.S.C. 
3964, which authorizes ad- 
vancement of retired enlisted 
men to highest temporary grade 
in which they served on active 
duty, since act of 1948 indi- 
cates that Congress was cogni- 
zant of fact that members could 
serve on active duty in higher 
permanent as well as higher 
temporary rank so that there 
is no basis for concluding that 
words “or permanent” were in- 
advertently omitted from sec. 
203 and since in Grayson v. 
U.S., 187 Ct. Cl. 779, entitle- 
ment to increased retired pay 
was based on service in higher 
temporary grade, it is not basis 
for advancing member to per- 
CNS WB indiciceemnnmnane 


Annuity elections for dependents 


Annulment of widow’s remar- 
riage—annulment of second 
marriage does not revive en- 
titlement to annuity pay- 
ments under provisions of 
Uniformed Services Contin- 
gency Option Act, approved 
Aug. 8, 1953 (now Retired 
Serviceman’s Family Protec- 
tion Plan, 10 U.S.C. 1431- 
1446), which were termi- 
nated when second marriage 
was entered into, in absence 
of legislation authorizing re- 
instatement of annuity, and 
in view of conflicting court 
decisions concerning effect of 
annulment of second mar- 
riage on revival of termi- 
ee 

Overpayments 
Erroneous annuity deduc- 

tions—in recomputing in- 
creased cost of survivor- 
ship annuity election and 
annuity benefits payable 
to widow under Uni- 
formed Services Contin- 
gency Option Act of 1953 
(10 U.S.C. 1431-1446), 
election of options form 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents— 


Continued 
Overpayments— Continued 

showing later date of birth 
than conflicting dates in 
member’s military record, 
primary evidence of pub- 
lic records being lacking to 
establish true date of 
birth, secondary evidence 
of military records is ac- 
ceptable, and date fur- 
nished at time of first en- 
listment being most reli- 
able it should be used to 
establish overpayment of 
retired pay to member, and 
until indebtedness for 
overpayment, plus inter- 
est, has been liquidated, 
annuity payments may not 
be made to widow, waiver 
authority in 10 U.S.C. 
1442 having no applica- 
tion, annuity payments to 
widow having been with- 
held pending determina- 
tion of proper amount pay- 
Be deenccmasemmmbetene 
Recovery—widow of deceased 
member of uniformed serv- 
ices who obtained correc- 
tion of records for entitle- 
ment to additional survi- 
vorship annuity benefits 
under second election 
which was canceled when 
original election on behalf 
of widow and child was ad- 
ministratively reinstated 
may not have general rule 
which precludes impair- 
ment of vested rights ap- 
plied so as to retain bene- 
fits of original election 
and also have records cor- 
rected to obtain. benefits 
of second election; there- 
fore, recovery of annuity 
overpayments resulting 
from records correction 
may not be waived under 
10 U.S.C. 1442 and liqui- 
dation of debt is required_ 
Pay changes—member of uni- 
formed services who, after 
qualifying for retirement 
under 10 U.S.C. 1331, con- 
tinues on active duty and 
pays monthly cost of sur- 
vivor annuity elected for his 
wife until placement on dis- 
ability retired list must have 
terms of survivor annuity 
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PAY—Continued 


ity of annuity elected for his 
child by Coast Guard officer 
under 10 U.S.C. 1434(a) (2) 
of Retired Serviceman’s 
Family Protection Plan, an- 
nuity may not be paid to or 
on behalf of child, see. 1446 
restricting participation in 
plan by beneficiaries of mem- 
bers who are retired for 
physical disability before 
completing 18 years of serv- 
ice for basic pay purposes, 
and who die of service-con- 
nected disability, and fact 
that 38 U.S.C. Ch. 13, does 
not provide for direct pay- 
ment of dependency and in- 
demnity compensation to or 
on behalf of child, officer’s 


Validity—although member of 
Armed Forces who exercises 
his right under 10 U.S.C. 
1431 of Retired Service- 
man’s Family Protection 
Plan to receive reduced re- 
tired pay is not precluded 
by sec. 1446(a) from mak- 
ing valid election to provide 
annuity for dependent under 
sec. 1434(a), upon his death 
from service-connected dis- 
ability, payment of annuity 
may not be made to bene- 
ficlary in view of restriction 
in sec. 1446 that when mem- 
ber has been retired for 
physical disability before 
completing 18 years of serv- 
ice for basic pay purposes, 
and his beneficiaries are 


Page | PAY—Continued Page 
Retired— Continued Retired—Continued 
Annuity elections for dependents— Annuity elections for dependents— 
Continued Continued 

purchase contract under 10 widow surviving, does not 
U.S.C. 1436 regarded as fixed provide basis for payment of 
at time he first became en- annuity, in view of provision 
titled to retired pay under in 38 U.S.C. 3107 for appor- 
10 U.S.C. 1331 and in- tionment of Ch. 13 benefits 

creased retirement benefits between widow and child___ 44 
accruing upon release from Time for election—delayed im- 
active duty for disability do plementation of election—an- 
not change original annuity. nuity deductions for cost of 
computation; therefore, re- election under Retired Serv- 
computation of annuity at iceman’s Family Protection 
time of placement on disabil- Plan from retired pay of 
ity retired list is not author- Army officer in retired status 
ized and collection of cost of on Nov. 1, 1953, on basis 
annuity during time member of administrative determina- 
was retained on active duty tion made 8 years after 
ee 153 member’s electidn of Option 
Remarriage after retirement— II at one-half reduced re- 
remarriage of member of unt- tired pay, combined with 
formed services after retire- Option IV to provide an- 
ment to his former wife who nuity for surviving eligible 
lost her right to survivor an- children under Uniformed 
nuity elected for her under Services Contingency Option 
Retired Serviceman’s Family Act of 1953, prior to Apr. 30, 
Protection Plan upon their 1954 expiration date, are 
divorce after member's re- for refund to member in ab- 
tirement does not revive any sence of primary evidence of 
right to annuity, even though timely receipt of election 
retired pay deductions con- form and conflicting second- 
tinued after divorce because ary evidence not having 
member had not elected op- proved mailing of election 
tion to have deductions form prior to Apr. 30, 1954 
stopped when he no longer midnight deadline, coupled 
had wife; therefore, wife with failure of administra- 
must be regarded as any tive office to make annuity 
other dependent acquired deductions until 1962, sup- 
after retirement and ineligi- ports conclusion that receipt 
ble for annuity as widow of of annuity election applica- 
member upon his death._.. 112 tion was administratively 
Termination—by operation of considered in 1954 as not 

law—notwithstanding valid- being timely---__--------- 601 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents— 


Continued 
eligible for service-connected 
disability benefits of 38 
U.S.C. Ch. 11, death com- 
pensation, or Ch. 13, de- 
pendency and _ indemnity 
compensation, valid election 
A 


Concurrent military retired and 


civilian service pay. 


(See Com- 
pensation, double, concurrent 
military retired and civilian 


service pay) 


Disability 


Disability determination subse- 
quent to release—statute of 
limitation—although officer 
retired under age and serv- 
ice requirements of Title 
III, Army and Air Force 
Vitalization and Retirement 
Equalization Act of 1948, 
attained retired status under 
act of Apr. 38, 1939, 10 
U.S.C. 452 (1952 Ed.) upon 
correction of military rec- 
ords subsequent to judgment 
awarding him disability re- 
tired pay, administrative 
payments of disability re- 
tired pay for period between 
judgment and record correc- 
tion, during which time offi- 
cer remained member retired 
under 1948 act, were im- 
proper; however, correction 
of officer’s records to give 
him retired status under 
1939 act in effect validated 
improper payments, and run- 
ning of 10-year limitation 
period of Oct. 9, 1940 act 
during which claim could be 
filed beginning on date of 
record correction, there is 
no statutory bar to payment 
of disability retired pay un- 
der 1939 act for period prior 
to judgment and included in 
record correction. 41 Comp. 
Gen. 2838, and B-143217, 
Feb. 19, 1962, modified___- 

Disability retirement prior to 
promotion recommendation— 
Army Reserve officer whose 
name appeared on list of 
majors eligible to be consid- 
ered for temporary promo- 
tion to lieutenant colonel 
under sec. 515(c) of Officer 
Personnel Act of 1947 but 
whose physical disability re- 
tirement was ordered 1 
day after selection board 
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Retired—Continued 
Disability—Continued 


met is not entitled to retired 
pay computed on active duty 
pay of higher grade on basis 
that he was “officer on a 
recommended list for pro- 
motion” within meaning of 
sec. 507(a)(7) of act as in- 
terpreted in Kratz v. U.S., 
Ct. Cl. No. 347-59, and 
Willis v. U.S., Ct. Cl. No. 
255-60, decided Mar. 7, 
1962, selection board hav- 
ing taken no action to place 
officer’s name on recom- 
mended list for promotion 
prior to his disability re- 
tirement as required by sec. 
507(a)(7), and subsequent 
orders purporting to an- 
nounce temporary promotion 
having no effect to increase 
officer’s retired pay, whether 
or not orders are revoked. 


Name on promotion list 


While holding in Kratz v. 
U.S., Ct. Cl. No. 347-59, 
and Willis v. U.S., Ct. Cl. 
No. 255-60, decided Mar. 
7, 1962, that provisions 
of sec, 507(a)(7), Officer 
Personnel Act of 1947 an- 
thorizing retirement of 
officers on recommended 
list for promotion, who 
prior to promotion are 
found incapacitated for 
service by reason of physi- 
cal disability contracted 
in line of duty; in grade 
for which recommended, 
are not restricted to Reg- 
ular officers but are for 
application also to officers 
other then Regular offi- 
cers, thus entitling officers 
whose names were on rec- 
ommended list for tempo- 
rary promotion under sec. 
515(c) of 1947 act to 
higher grade and pay on 
retired list does not re- 
flect intent of Congress 
regarding sec. 507 of act, 
in view of fact that it is 
unlikely that court will 
change its position, hold- 
ing will be followed as 
precedent in settling 
claims and passing upon 
legality of administrative 
payments made in other 
CR Gicusncncase 

Army officer whose name 
was on recommended list 


Page 


814 


685 
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for temporary promotion 
to grade of captain, Army 
of U.S., considered by 
Army Selection Board 
convened on May 8, 1951, 
pursuant to sec. 515(c), 
Officer Personnel Act of 
1947, but was deleted from 


list when names of officers * 


with which he was listed 
were announced in Dec. 
1951 because of previous 
retirement for disability 
on Sept. 30, 1951, is pre- 
sumed to have had name 
on promotion lst on date 
that he was found inca- 
pacitated for service by 
reason of physical disabil- 
ity contracted in line of 
duty and is, therefore, en- 
titled to have retired pay 
computed on grade of 
captain based on _ sec. 
507(a) (7) of 1947 act un- 
der decisions of Mar. 7, 
1962, in Kratz and Willis 
cases, Ct. Cl. Nos. 347-59 


service is executed and 
irrevocable discharge by 
competent authority 
which separated member 
from service and, there- 
fore, upon subsequent de- 
termination that he was 
eligible for disability re- 
tirement, orders revoking 
his discharge and placing 
him on retired list were 
without effect and he may 
not be paid disability re- 
tired pay retroactively to 
date of discharge; how- 
ever, under authority pro- 
vided in 10 U.S.C. 1552 to 
correct military records, 
Secretary may _ correct 
former member’s military 
record to show entitlement 
to disability retired pay 
based on disability rating 
of 20 percent, but pay- 
ment of disability sev- 
erance pay to member 
being contrary to law, sum 
paid should be collected 


and 255-60, decided Mar. COO BRR eawene 317 
Gy Gibb anticccdddnata Temporary retired list 
Status Five-year limitation—in com- 
Member of Army or Air putation of 5-year period, 
Force Reserve who was name of member of uni- 
serving on active duty as formed services was 
Regular warrant officer or carried on temporary dis- 
Regular enlisted man at ability retired list for pur- 
time of disability retire- pose of terminating dis- 
ment prior to Oct. 1, ability retired pay, in ac- 
1949—effective date of cordance with 10 U.S.C. 
Career Compensation Act 1210(h), date name of 
of 1949—does not have member was placed on list 
right to disability retire- is for inclusion in 5-year 
ment based on Regular or period, limitation on pay- 
Reserve status and, there- ment of disability retired 
fore, such member if he pay for 5 years being ab- 
had more than 20 years solute one that was estab- 
of service would be re- lished in sec. 402(d), 
tired in enlisted grade so Career Compensation Act 
that rule in Tracy case, of 1949, from which sec. 
136 Ct. Cl. 211, concerning 1210(h) derives, and rule 
members having higher in 5 Comp. Dec. 362 that 
Reserve grade, is not for when act is required to be 
a en done within limited period 
Honorable discharge at di- from or after particular 
rection of Secretary of Air time or event, day desig- 
Force of enlisted man with nated should be excluded 
20 percent physical dis- and last day included in 
ability who was inadvert- computation, is not for 
ently paid disability sev- application, 10 U.S.C. 
erance pay pursuant to 1210(h) Mmiting payment 
10 U.S.C. 1212 under mis- of temporary disability re- 
taken belief he had less tired pay to period not in 
than 20 years of active excess of 5 years__-.__~. 52 
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retroactive payments of re- 
tired pay—upon restora- 
tion to member of armed 
services of retired pay ter- 
minated prior to automat- 
ic expiration of 5 years on 
temporary disability re- 
tired list, provided by 10 
U.S.C. 1210(h), failure to 
report for periodic physi- 
cal examination required 
by sec. 1210(a) having 
been administratively de- 
termined to be for just 
cause, retroactive period 
for which payment of re- 
tired pay is authorized, 
limited to not more than 1 


bers on permanent dis- 
ability retired list in ac- 
cordance with 10 U.S.C. 
1210(c), effective date of 
placement is expiration 
date of 5-year period on 
temporary disability re- 
tired list, Secretary hav- 
ing taken specific action, 


providing uniform retire- 
ment date for Federal per- 
sonnel becomes inopera- 
tive but in absence of ap- 
propriate action, termina- 
tion of disability retired 
pay at expiration of 5-year 
period prescribed in 10 
U.S.C. 1210(h) not affect- 
ing status of member on 
temporary retired list, pro- 
visions of 5 U.S.C. 47(a) 
apply and placement on 
permanent disability re- 
tired list becomes effective 
first day of month follow- 
ing month in which said 
retirement would other- 


Court having held in Steimer 


v. U.S., Ct. Cl. No. 111-61, 
decided Nov. 7, 1962, that 
former members of Navy 
or Marine Corps dis- 
charged prior to Aug. 10, 
1946, are eligible for ap- 
pointment in Fleet Re- 
serve or Fleet Marine 


year, should be computed wise be effective._.....__ 52 
from and including date Fleet reservists 
member’s 5 years on Status of pay 
temporary disability re- Plaintiff in James Smith v. 
tired list expired, notwith- U.S8., 155 Ct. Cl. 682, who 
standing administrative was awarded active duty 
action directing reinstate- pay and allowances from 
ment of retired pay was date of illegal discharge 
taken subsequent to auto- to expiration of his enlist- 
matic termination date of ment term, and retainer 
retired pay, such auto- pay from end of term to 
matic termination date not date of entry of judgment, 
restricting basic authority but who was not trans- 
to provide retroactive pay- ferred by Secretary of 
ments of retired pay; Navy to Fleet Reserve, is 
therefore, although ap- not entitled to retainer 
propriate determination to pay for any period subse- 
reinstate disability re- quent to date of entry of 
tired pay was made after judgment, Court of Claims 
expiration of 5-year maxi- decision bestowing no 
mum period of entitle- Regular Navy or Fleet Re- 
ment, period of retro- serve status on plaintiff, 
activity begins with last but simply awarding him 
day of 5-year period... -_ 50 money judgment that did 
Termination of status—when not affect official record or 
at expiration of 5-year compel executive action, 
period on temporary dis- and absent action by Sec- 
ability retired list and dis- retary of Navy to transfer 
continuance of disability plaintiff to Fleet Reserve, 
retired pay to Marine payment to him of retainer 
Corps enlisted members, as pay, which requires mem- 
provided by 10 U.S.C. bership in Fleet Reserve 
1210(h), Sec. of Navy or Fleet Marine Corps Re- 
under 10 U.S.C. 1221 ap- serve, is unauthorized and 
proves placement of mem- would be contrary to law- 823 
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ance with B—130465, dated 
Apr. 2, 1957. 39 Comp. 


commission effect—court hav- 
ing held in Steimer v. US., 


Gen. 324, overruled______ 525 Ct. Cl. No 111-61, decided Nov. 
Method of computation—by other 7, 1962, that former members 
than member—where on ac- of Navy or Marine Corps dis- 
count of physical disability charged prior to Aug. 10, 1946, 
officer was prevented from mak- are eligible for appointment in 
ing election of method of com- Fleet Reserve or Fleet Marine 
putation of his retired pay Corps Reserve, pursuant to act 
under 10 U.S.C. 1401, and his of July 24, 1956, notwith- 
wife acting under power of at- standing required 20 years or 
torney attempted to make such more of active duty was com- 
election for member prior to pleted as officer, followed by 
his death, no objection is per- resignation as officer rather 
ceived to selection by admin- than discharge as enlisted man, 
istrative office of higher of two plaintiff having been properly 
rates of retired pay allowable appointed to Fleet Marine 
under law, matter being not so Corps Reserve may recover re- 
much that of making election as tired pay based on grade of 
. master sergeant from Dec. 1, 

it is of computing individual's 
1958, date he was transferred 
retired pay under various pro- to retired list, to Mar. 4, 1959, 
visions of law in order to de- and from Mar. 5, 1959, through 
termine under which provision date of judgment, based on 
greatest amount of retired pay grade of captain, to which 
ee ee 44 grade he was advanced on 


Retainer pay. (See Pay, retired, 
Fleet reservists) 

Service credits. (See Pay, serv- 
ice credits) 


Mar. 5, 1959, under 10 U.S.C. 
6151, and judgment having be- 
come final and issues res 
judicata officer may be paid re- 


Saved—temporary promotions. (See tired pay beginning Nov. 8, 
Pay, promotions, temporary, 1962, based on grade of captain 
saved pay) and computed in accordance 


PAY—Continued Page | PAY—Continued Page 
Retired—Continued Service credits 

Fleet reservists—Continued Cadet, midshipman, ete.—non- 
Status of pay—Continued academy service—periods of 
Corps Reserve, pursuant midshipman service in “non- 
to act of July 24, 1956, Naval Academy” category per- 
notwithstanding required formed by naval officers under 
20 years or more of active act of Aug. 13, 1946, when they 
duty was completed as receive active duty pay and al- 
officer, followed by resig- lowances provided for mid- 
nation as officer rather shipmen at Naval Academy are 
than discharge as enlisted not required to be considered 
man, plaintiff having been subject to restrictions imposed 
properly appointed to upon midshipman service at 
Fleet Marine Corps Re- Naval Academy by 10 U.S.C. 
serve may recover retired 6116 or training service credit 
pay based on grade of restrictions in 10 U.S.C. 6323, 
master sergeant from Dec. merely because they are re- 
1, 1958, date he was trans- ceiving pay and allowances sim- 
ferred to retired list, to ilar to midshipmen at Naval 
Mar. 4, 1959, and from Academy; therefore, such ac- 
Mar. 5, 1959, through date tive duty ‘“non-Naval Acad- 
of judgment based on emy” service may be credited 
grade of captain, to which toward 20-year active service 
grade he was advanced on requirement for retirement un- 
Mar. 5, 1959, under 10 der 10 U.S.C. 6323, however, 
U.S.C. 6151, and judgment periods which members as mid- 
having become final and shipmen are in receipt of re- 
issues res judicata officer tainer pay must be considered 
may be paid retired pay inactive duty and as such are 
beginning Nov. 8, 1962, not creditable for retirement 

based on grade of captain WONOUEE wiicitimncecina --- 669 
and computed in accord- Enlisted service—acceptance of 
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Restriction in military pay in- 
crease act of May 20, 1958, 
which changed formula for 
computation of retired pay 
to prevent accumulation 
after May 31, 1958, of fur- 
ther credit for inactive serv- 
ice (10 U.8.C. 1405) should 


time spent on temporary disa- 
bility retired list by member of 
uniformed services after expi- 
ration of 5-year period pre- 
scribed in 10 U.S.C, 1210(b) 
may be included in determin- 
ing rate of basic pay for pur- 
poses of computing disability 


PAY—Continued Page , PAY—Continued Page 
Service credits—Continued Service credits—Continued 
Enlisted service—Continued Temporary disability retired list— 
with B-180465, dated Apr. 2, Continued 
1957. 389 Comp. Gen. 324, be applied prospectively only 
SEES cccd increments 525 so that Regular Army officer 
Foreign assistance programs—al- who, after 38 years on tem- 
though member of Armed porary disability retired list 
Forces when assigned to duty from 1957 to 1960, is re- 
outside U.S. under sec. called to active duty and sub- 
625(d) (1), Foreign Assistance sequently makes application 
Act of 1961, 22 U.S.C. 2385 (d) for retirement on length of 
(Supp. III), is entitled only to service under 10 U.S.C. 3911, 
compensation, allowances, and is not precluded from having 
benefits prescribed for Foreign inactive service on tempo- 
Service Reserve and Staff by rary disability retired list 
Foreign Service Act of 1946, earned through May 31, 
suspension of his active duty 1958, included for percent- 
military pay and allowances age multiplier purposes in 
during period of assignment computation of his retired 
does not terminate his mem- CON. diciuisdendilientidmens 116 
bership in Armed Forces of Temporary higher grade appoint- 
U.S., and such period is credit- ment—Regular and Reserve serv- 
able for subsequent computa- ice—enlisted Marine Corps 
tion of military pay when offi- member retired as_ reservist 
cer resumes pay status under who immediately prior to dis- 
Career Compensation Act of charge from Regular Corps sat- 
1949, as amended, and, there- isfactorily served under tem- 
fore, period of assignment of porary appointment in grade of 
Coast Guard officers serving warrant officer (W-1), and 
under Foreign Assistance Act who subsequent to discharge 
programs is creditable for from Marine Corps Reserve, 
qualification for retirement un- following period of active duty 
der 14 U.S.C. 231 and 232... 296 as enlisted member, is placed 
Temporary disability retired list on Naval Reserve Retired List 
In determining number of years in accordance with 10 U.S.C. 
of service creditable under 6327, is entitled to retired pay 
sec. 202(b), Career Compen- computed under 10 U.S.C. 
sation Act of 1949, in com- 6151, based on rank of warrant 
puting rate of monthly ac- officer (W-1), benefits of sec. 
tive duty basic pay for mem- 6151 applying to both regulars 
bers of uniformed services and reservists of Navy and Ma- 
restored to active duty in rine Corps, and fact that such 
conformity with 10 U.S.C. service was in Navy and Ma- 
1210(f) and 1211, time spent rine Corps is immaterial, all 
on temporary disability re- pertinent service of member 
tired list after expiration of having been under jurisdiction 
5-year period prescribed in tion of Secretary of Navy; 
10 U.S.C. 1210(b) may be therefore, upon determination 
included, sec. 202(b) author- by Secretary that character of 
izing accrual of additional member’s service under tem- 
service credits for basic pay porary appointment was sat- 
purposes for periods mem- isfactory, retired pay based on 
bers were on temporary dis- higher rank may be paid to 
ability retired list, without member from date of retire- 
regard to whether period ex- GD ike cet etantinnttinnain 244 
tends beyond 5-year limita- Severance 
tion prescribed in 10 U.8.C. Disability retirement—temporary 
FORO ieeoncemnntignawen 52 disability retired list credit— 
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severance pay coming within 
scope of 10 U.S.C. 1212(a) (A), 
member’s status on temporary 
disability retired list not auto- 
matically terminating at ex- 
piration of 5-year period pre- 
scribed for payment of tem- 
porary disability retired pay, 
but continuing until removal of 


his name ag prescribed in 10 ° 


U.S.C. 1210(¢c) to (f), or until 
terminated in some other man- 
ner, such as by resignation or 


Recoupment 
Honorable discharge at direc- 
tion of Secretary of Air 
Force of enlisted man with 
20 percent physical disabil- 
ity who was inadvertently 
paid disability severance 
pay pursuant to 10 U.S.C. 
1212 under mistaken belief 
he had less than 20 years of 
active service is executed and 
irrevocable discharge by 
competent authority which 
separated member from serv- 
ice and, therefore, upon sub- 
sequent determination that 
he was eligible for disability 
retirement, orders revoking 
his discharge and placing 
him on retired list were 
without effect and he may 
not be paid disability retired 
pay retroactively to date of 
discharge; however, under 
authority provided in 10 
U.S.C, 1552 to correct mill- 
tary records, Secretary may 
correct former member’s mil- 
itary record to show entitle- 
ment to disability retired 
pay based on disability rat- 
ing of 20 percent, but pay- 
ment of disability severance 
pay to member being con- 
trary to law, sum paid 
should be collected from 


Upon correction of military 
records under authority of 
10 U.S.C. 1552 to show res- 
ignation of Air Force officer 
in Heu of discharge with sev- 
erance pay and appointment 
as officer in U.S. Air Force 
Reserve and immediate ac- 
tive duty in that status, offi- 
cer having been placed in 
same position insofar as 
right to pay and allowances 


is concerned as though he 
had not been discharged and 
paid severance pay, legal ba- 
sis of severance pay was re- 
moved and payment became 
erroneous payment, subject 
to collection under act of 
July 15, 1954, 5 U.S.C. 
46(d), which limits amount 
to be deducted to not over 
two-thirds of pay from which 
deductions are made, and, 
therefore, entire amount of 
officer’s retired pay need not 
be withheld to lquidate in- 
debtedness as is case when 


correction action authorizes 
payment of retired pay retro- 
actively to time member was 
paid severance pay 


Submarine duty 
Absence periods 


Crew members who have un- 
broken periods of combined 
temporary additional duty 
and authorized leave away 
from permanent duty on 
board submarines, duty 
which entitles them to in- 
centive pay under 37 U.S.C. 
801(a) (2), unless absent on 
temporary additional duty in 
excess of 15 days, or on au- 
thorized leave exceeding 30 
days, as provided in E.O. No. 
10168, Oct. 11, 1950, and 
Navy regulations, are en- 
titled to incentive pay for 
leave period not exceeding 
30 days if in submarine pay 
status when leave begins; 
therefore, member whose less 
than 80 days authorized 
leave follows more than 15 
days temporary additional 
duty may not have incen- 
tive pay for period of leave, 
grant of leave not operating 
to restore his submarine pay 
status, whereas, member 
whose less than 30 days leave 
is followed by temporary 
duty exceeding 15 days is en- 
titled to incentive pay for 
period of leave, break in con- 
tinuity of his submarine pay 
status occurring after period 
of leave 

Incentive pay authorized by 
sec, 204(a)(2), of Career 
Compensation Act of 1949, 
87 U.S.C. 801(a)(2), for 
crew members assigned to 
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permanent duty on board 
submarine, which under B.O. 
No. 10168, Oct. 11, 1950, and 
Navy regulations, is required 
to be discontinued when 
member is absent on tempo- 
rary additional duty in ex- 
cess of 15 days, or is in au- 
thorized leave status exceed- 
ing 30 days, may be paid to 
members who following pe- 
riod of temporary additional 
duty of 15 days or less re- 
port back to submarine be- 
fore departure on authorized 
leave not to exceed 30 days, 
as well as to members who 
do not report on board sub- 
marine before departing for 
period of absence, following 
either temporary additional 
duty for 15 days or less, or 
authorized leave of absence 
not exceeding 30 days, mem- 
bers maintaining continuity 
of their submarine duty 
status when total continu- 
ous absence from submarine 
duty does not exceed 45 


other person designated by 
Secretary concerned, or oth- 
erwise of unquestioned au- 
thenticity, but if admission 
is oral and accountable offi- 
cer refuses to sign duly wit- 
nessed written admission, 
certificate of commissioned 
officer that accountable offi- 
cer clearly and unequivocally 
admitted shortage would be 
sufficient; however, if oral 
admission is not clear and 
unequivocal, withholding of 
his pay is not authorized_. 


Air reservation penalty—*‘‘no- 


show” penalty charges im- 
posed by airlines when Govt. 
personnel fail to use or can- 
cel reservations and which 
are paid by Govt. may not 
be recovered by involuntary 
collections from current pay 
of members of uniformed 
services as erroneous pay- 
ments under authority of 5 
U.S.C. 46d, term “erroneous 
payments” in that section 
denoting payments which 


83 


CE imine Gin amneiemninnein 266 are incorrect, contain error, 
Erroneous payments—the GAO ex- or otherwise deviate from 
ceptions to erroneous payments law or regulation under 
of incentive pay provided for which payment is made; 
crew members under 37 U.S.C. therfore, ‘‘no-show” penalty 
301(a)(2) for duty on board payments having been cor- 
submarine because members rectly made, even though 
were not in submarine pay Govt. incurred expense for 
status were properly issued in which member is liable, in- 
view of express duty perform- voluntary collection from 
ance requirements of law and eurrent pay of member to 
regulations for entitlement to recover indebtedness may 
incentive pay; therefore, GAO not be made under authority 
not having authority to ap- of 5 U.S.C. 46d, member's 
prove incentive pay for periods indebtedness to U.S., being 
members were not in subma- result of his negligence or 
rine duty pay status, excep- misconduct and not result of 
tions will be continued_____-_- 266 any amounts having been 
Withholding paid in error on behalf of 
Debt liquidation member by Govt..-------- 619 


Admission of debts—admission Discretionary authority—discre- 





of indebtedness within mean- 
ing of 10 U.S.C. 2772, for 
mandatory withholding of 
pay of military officer in ar- 
rears to U.S., is statement— 
oral or written—by debtor 
accountable officer acknowl- 
edging arrearage in his ac- 
counts, and it is sufficient if 
officer signs written state- 
ment concerning arrearage, 
duly witnessed or acknowl- 
edged before person author- 
ized to administer oaths or 


tionary authority vested in 
secretaries of military de 
partments in 10 U.S.C. 2772 
to withhold part of pay and 
allowances of military offi- 
cers for debts to U.S. for 
which they are accountable 
applies only where there is 
no admission of debt or judg- 
ment of court; therefore, in 
case of accountable officer 
who admits debt or is subject 
to judgment of court, it is 
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mandatory that total com- 
pensation be withheld until 
debt is satisfied 


Judgment of a court 


The “judgment of a court” 
in 10 U.S.C. 2772 to au- 
thorize withholding of pay 
of military accountable 
officer for debts due U.S. 


evidenced by judgment ' 


means initial judgment 
issued after officer has had 
opportunity in court to 
contest its existence and 
validity, rather than judg- 
ment upon which final ap- 
pellate action has _ been 
completed or time for ap- 
peal expired; therefore, 
withholding of pay to sat- 
isfy such judgment is au- 
thorized when judgment 
is first entered 

Action of court-martial 
which infers that military 
officer is indebted to U.S. 
for public funds for which 
he is accountable is not 
“judgment of a court’ as 
used in 10 U.S.C. 2772 to 
authorize withholding of 
pay of officer in satisfac- 
tion of judgment for rea- 
son that jurisdiction of 
court-martial is limited to 
offenses of criminal rather 
than civil nature and 
court-martials do not en- 
ter Judgments but instead 
make findings and impose 
sentences 


Pay v. allowances—the ‘“com- 


pensation” of officer who is 
in arrears to U.S. which is 
authorized to be stopped by 
5 U.S.C. 82 means only pay 
proper of military officer and 
not his rental or subsistence 
allowances, and, therefore, 
total compensation required 
to be withheld upon special 
order issued in discretion of 
Secretary of military depart- 
ment concerned in 10 U.S.C. 
2772 is limited to pay as dis- 
tinguished from allowances_ 


Severance pay—upon correction 


of military records under au- 
thority of 10 U.S.C. 1552 to 
show resignation of Air 
Force officer in lieu of dis- 
charge with severance pay 
and appointment as officer in 


immediate active duty in 
that status, officer having 
been placed in same position 
insofar as right to pay and 
allowances is concerned as 
though he had not been dis- 
charged and paid severance 
pay, legal basis of severance 
pay was removed and pay- 
ment became erroneous pay- 
ment, subject to collection 
under act of July 15, 1954, 
5 U.S.C. 46(d), which limits 
amount to be deducted to not 
over two-thirds of pay from 
which deductions are made, 
and, therefore, entire 
amount of officer’s retired 
pay need not be withheld to 
liquidate indebtedness as is 
case when correction action 
authorizes payment of re- 
tired pay retroactively to 
time member was paid sev- 

erance pay 
Status change—under 5 U.S.C. 
82 which states that “no 
money” shall be paid to any 
person for his “compensa- 
tion” who is in arrears to 
U.S., compensation subject to 
withholding is not limited to 
remuneration received as in- 
cident to position held when 
arrearages occurred, and, 
therefore, fact that indi- 
vidual who becomes indebted 
while serving as civilian 
deputy to disbursing officer 
is later called to active mili- 
tary duty as oO__cer does 
not affect application of 
statute, as restricted by 10 
U.S.C. 2772, but whether 
stoppage of his military pay 
is total or partial is de- 
pendent on whether arrear- 
age is admitted by officer or 
shown by judgment of court, 
in which case it would be 
total, or is effected by order 
of Secretary concerned, in 
which case it would be total 
or partial as indicated in 
such order__-- sacle wood 
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Advance—public utilities, ete.—pro- 
posed billing change to provide 
for advance payment of local 
telephone service may not be ap- 
proved on basis that exceptions 
have been recognized to advance 
payment prohibition in 31 U.S.C. 
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Con. 
529, exceptions to prohibition 
having been extended only when 
provided for in either legislative 
or appropriations acts, and for 
State or local governments be- 
cause of their established finan- 
cial responsibility, but not for 
any other group, including those 
rendering public utility services ; 
therefore, billing of Govt. on 
different terms than those of 
other telephone subscribers pre- 
senting no unsurmountable prob- 
lems with telephone companies 
generally, no particular account- 
ing advantage can be perceived to 
proposed billing change and local 
telephone bills should continue 
to be paid after rendition of 
CGD ccicdcteeaidndtadcne 





Erroneous 


Effect on cumulative limitation. 
(See Gratuities, reenlistment 
bonus, limitation on amount, 
erroneous payment) 

Effect on number determination. 
(See Gratuities, reenlistment 
bonus, number determination, 
errdbneous payment) 

Waiver of collection—authority— 
wage board employees who, 
after downgrading action and 
transfer of work from Public 
Health Service to Bur. of In- 
dian Aflairs, received saved 
salary benefits due to erroneous 
interpretation of administra- 
tive regulations concerning 
salary retention may not be 
regarded as in de facto status 
during period they received 
overpayments in absence of 
saved salary statute of general 
application to wage board em- 
ployees similar to sec. 507, 
Classification Act of 1949, 5 
U.S.C. 1107, applicable to 
classified employees, and, 
therefore, waiver of recovery 
of overpayments may not be 
OUEIIIING ccccedtsedewsene 

What constitutes—‘no-show” pen- 
alty charges imposed by air- 
lines when Govt. personnel fail 
to use or cancel reservations 
and which are paid by Govt. 
may not be recovered by invol- 
untary collections from current 
pay of members of uniformed 
services as erroneous pay- 
ments under authority of 5 
U.S.C. 46d, term “erroneous 


payments” in that section de- 
noting payments which are in- 
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correct, contain error, or other- 
wise deviate from law or regu- 
lation under which payment is 
made; therefore, “no-show” 
penalty payments having been 
correctly made, even though 
Govt. ineurred expense for 
which member is liable, in- 
voluntary collection from 
current pay of member to re- 
cover indebtedness may not be 
made under authority of 5 
U.S.C. 46d, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and 
not result of any amounts hav- 
ing been paid in error on be- 
half of member by Govt.._-_-- 


PEACE CORPS 
Volunteers—cash allowance in lieu of 


transportation—in view of fact 
that Peace Corps volunteers are 
not considered officers and em- 
ployees of U.S. at conclusion of 
their services overseas they may 
be given cash allowance in 
amount equivalent to minimum 
class jet fare for direct travel 
from overseas termination point 
to their homes, sec. 6, Travel 
Expense Act of 1949, as amended, 
5 U.S.C. 839, and other provi- 
sions of law or regulations relat- 
ing to travel and transportation 
of officers and employees of U.S., 
not applying to volunteers, and 
sec. 5(b) of Peace Corps Act 
authorizing determination of cir- 


cumstances under which former 
volunteers may be provided trans- 
portation and travel allowances_- 
PERSONAL SERVICES 
Private contract v. Government per- 


sonnel—criteria—services of arbi- 
trators under sec. 11 of E.0. No. 
10988, concerning Federal serv- 
ice employee-management co- 
operation, to investigate, super- 
vise, and render advisory de- 
cisions on matters of union rec- 
ognition, free from supervision or 
control by Govt., are nonpersonal 
services which may be procured by 
contract rather than services re- 
quired to be procured under con- 
sultant employment authority in 
sec. 15 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 55a, 
and, therefore, fee limitations ap- 
plicable to consultant hire do not 
preclude employment of arbitra- 
tors by contract at rates com- 
mensurate with those paid in 
private labor-management fields. 


Page 
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Carrier’s entitlement to pay- 
ment—delivery requirement— 
charges for cartage and ac- 
cessorial services furnished 
on intrastate shipment of 
household goods which had 
been destroyed by fire at ori- 


722-809 O-64—57 


Federal funds for repairs, etc.— 
justification—cost of permanent 
improvements to private prop- 
erty, estimated 10 percent of 
total sum to be expended under 
Public Health Service cost- 
reimbursement contract for 


POST OFFICE DEPARTMENT Page | PROPERTY— Continued Page 
Employees — compensation. (Bee Private— Continued 
Compensation, Postal Service) Damage, loss, ete.— Continued 
Postal savings certificates—gifts—al- gin storage in transit point 
though when conflicting claims while awaiting street direc- 
are made for postal savings cer- tion at destination point spe- 
tificates of depositor who died cified in Govt. bill of lading 
intestate, determination whether are not due carrier under 
gift had been made is not per- contract requiring ultimate 
mitted under Post Office Depart- destination delivery of 
ment ruling, which requires de- household goods and bill of 
termination to be made by proper lading constituting single 
court having jurisdiction over unified transaction; there- 
claimants, and by regulations’ fore, services of packing, 
that certificates are nontransfer- cartage, and storage inci- 
able and nonnegotiable, thereby dental to actual transporta- 
insuring valid acquittance to U.S. tion of household goods are 
value of postal savings certifi- part of unified transaction, 
cates held by depositor who died and inability to furnish 
intestate, leaving no relatives, street address at time ship- 
other estate, or unpaid expenses, ment was tendered does not 
may be paid administratively to mean destination of ship 
donee designated by decedent ment was storage warehouse 
upon furnishing by donee of ap- at origin, and carrier failing 
propriate indemnity bond, as sug- to accomplish delivery in ac- 
gested by Department of Justice, cordance with terms of Govt. 
courts having held that postal bill of lading, Govt. is not 
savings certificates are proper Hable for charges accruing 
subjects of gifts, nontransferable to storage location-_____-- 160 
and nonnegotiable provisions in- Government liability—inclusion 
volved not voiding valid gift, and of clause in Federal Aviation 
in absence of conflicting claims Agency contracts for lease 
for value of certificates__..___- 587 of flight training aircraft on 
PRESIDENT flying-hour rental basis 
Appointments. (See Appointments, which will increase liability 
Presidential) of Agency beyond its legal 
PRINTING AND BINDING responsibility as bailee by 
Appropriation availability — invita- requiring return of aircraft 
tions—Foreign Agricultural Serv- in as good condition as when 
ice—use of representation 2 received, reasonable wear 
lowances for cost of printing and tear excepted, and as- 
invitations for official functions sumption of risk of loss re- 
overseas conducted by 1 vreign sulting from lessor’s negli- 
Agricultural Service, which is gence or from acts of God, is 
subject to rules and regulations within authority of Agency 
prescribed by Sec. of State, in- in same manner that individ- 
cluding regulation prohibiting ual bailee can increase his 
use of representation allowances responsibility for goods in 
for printing and engraving, is pre- his care for bailment consid- 
cluded by restrictive printing reg- eration ; therefore, in view of 
ulation even though Foreign Agri- advantage to Govt. by in- 
eultural Service appropriation clusion of such Hability 
containing amount for represen- clause in reduction of rental 
tation allowances is available for charge and fact that there 
Be i iiitecttkocumewsns 19 will be little likelihood that 
PROPERTY Govt. will have to pay more 
Easements, rights-of-way ,ete. (See than small amounts under 
Easements, rights-of-way, etc.) elause, no objection to its 
Private inclusion in fiying-rental 
Damage, loss, etc. contracts will be made_.... 708 
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Damage, loss, ete.—Continued 


experimental breeding of pri- 
mates for cancer research by 
National Institutes of Health, 
is proper charge against appro- 
priated fund, notwithstanding 
general rule that in absence of 
specific legislation appropri- 
ated funds may not be used for 
permanent improvement of pri- 
vate property rule being one 
of policy and not of positive 
law; however, facts aud cir- 
cumstances of each case must 
be considered, and in view of 
fact that under proposed con- 
tract permanent improvements 
to contractor's property are es- 
sential for cancer research, 
contractor is particularly well 
qualified to perform, and in elli- 
mate ideally suitable for proj- 
ect, cost of improvements is 
nominal in comparison with 
total costs, contemplated im- 
provements will not contra- 
vene rule 


Loaned to Government—insur— 


ance—insurance premiums to 
cover tort Hability and loss or 
damage to property that U.S. 
Civil Service Commission is 
required to purchase as con- 
dition to use of local school 
facilities in which to conduct 
examinations may be paid 
from appropriated funds, 
policy of U.S. to assume its 
own insurance risks not being 
one of statutory law it has no 
application to private prop- 
erty ; however, when insurance 
coverage is not required, gen- 
eral rule that Govt. will as- 
sume its insurance risks does 
apply to private property, pay- 
ment of insurance premiums 
not being necessary expense of 
examination program 


Public 
Private use—authority—installa- 


tion in National Zoo by non- 
profit organization of coin- 
operated audio-tour system, 
income to be used for teach- 
training program and guide- 
book, is unauthorized absent 
Congressional approval, ar- 
rangement involving grant to 
organization of concession or 
privilege to use Govt-owned 
property is subject to statutory 
provisions governing public 
contracts and to sec, 321 of act 
of June 80, 1932, 40 U.S.C. 


303(b), requiring payment of 
monetary consideration for 
valuable privilege that is for 
deposit in Treasury and which 
would not be available unless 
appropriated by Congress, and 
teach-training program and 
guidebook, if not deemed con- 
sideration for concession, 
would amount to voluntary 
services which under sec. 3679, 
R.S., 31 U.S.C. 665(b), could 
not lawfully be accepted; 
therefore, authorization to en- 
ter into agreement for installa- 
tion in Zoo of audio-tour sys- 
tem should be requested of Con- 


Surplus 


Disposition authority and pro- 
cedure—in disposal of sur- 
plus vessels under sec. 
203(1), Federal Property and 
Administrative Services Act 
of 1949, 40 U.S.C. 484(1), 
sales are required to be made 
in accordance with laws re- 
lating to sales of vessels; 
therefore, “requirements for 
advertising, competitive 
sealed bids, and competitive 
sales after advertisement in 
sec. 508, Merchant Marine 
Act, 1936, 46 U.S.C. 1158, 
and sec. 5, Merchant Marine 
Act, 1920, 46 U.S.C. 864, 
make it mandatory upon 
Maritime Administration to 
obtain competition through 
advertisement and there is 
no authority to dispose of 
surplus vessels on negotiated 


Transfer to Government agen- 
cies — reimbursement—foreign 
areas—although authority 
for disposal of foreign excess 
property in sec. 402, Federal 
Property and Administrative 
Services Act of 1949 does not 
contain any provision for 
transfers of property be- 
tween Federal agencies in 
foreign areas, broad powers 
given to agencies under sec. 
402 of act to dispose of such 
property as well as primary 
objective of act to enable 
maximum use by Govt. of its 
own property, will be re- 
regarded as authority for 
transfer by Dept. of Navy of 
excess real property in Guam 
to other Federal agencies 
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Page 
Private property improvement—au- 


Surplus—Continued 

and in absence of any pro- 
vision regarding extent of 
reimbursement in property 
transfers between Federal 
agencies, terms and condi- 
tions of such disposal are 
for determination by agency 
in control ef property and 
transfers without reimburse- 
ment may be made 


PUBLIC BUILDINGS 


Construction—appropriation availa- 
bility—what constitutes building, 
ete.—minor construction projects 
incident to property disposal pro- 
gram of Dept. of Defense such as 
construction of concrete segre- 
gation bins and transitory shel- 
ters which are not temporary 
structures even though con- 
structed of prefabricated mate- 
rials, movable and accounted for 
as personal property, must be re- 
garded as public buildings and 
public improvements for which 
specific appropriations are re- 
quired under sec. 3733, R.S., 41 
U.S.C. 12, and, therefore, use of 
operation and maintenance ap- 
propriations made available for 
expenses of preparation for dis- 
posal and disposal of military 
supplies, equipment and material 
in sec. 511, Department of 
Defense Appropriation Act, 1963, 
76 Stat. 329, to finance cost of 
constructing public buildings or 
public improvements for dis- 
posal program is not proper... 

Repairs, etc.—what constitutes im- 
provements—use of appropriation 
for extension and remodeling of 
State Dept. building to pay cost 
of constructing pneumatic tube 
communications system between 
White House and State Dept. 
when such system cannot reason- 
ably be related to specific pur- 
pose—extending or remodeling 
State Dept. building—for which 
appropriation is made would be 
in contravention of prohibitory 
statutes—secs. 3678 and 3733, 
R.S., 31 U.S.C. 628 and 41 U.S.C. 
12, which require appropriations 
to be applied solely to objects for 
which made, and specific designa- 
tion of appropriation for exten- 
sion and remodeling of State 
Dept. building precludes its use 
for general purposes in connec- 
tion with conduct of foreign af- 
fairs 


thority—in view of difficulty in 
applying established rule against 
use of Govt. funds for permanent 
improvement of privately owned 
property to distinguish between 
improvements that are perma- 
nent or temporary in character, 
and to determine residual value 
of improvements that remains 
after contract completion, Na- 
tional Cancer Institute, Public 
Health Service, should seek spe- 
cific statutory authority to ex- 
pend appropriated funds for 
permanent improvements on pri- 
vately owned property under 
cost-reimbursement contracts in 
order to facilitate its authorized 
cancer research work 


PUBLIC LANDS 
Permittees, etc., rights—relocation 


costs—Government liability—a 
permit granted to power com- 
pany to construct transmission 
line over Govt. property which 
requires permittee upon request 
of Govt. and without cost to 
Govt. to relocate any lines in- 
cluding existing line on property 
on which permittee had pre- 
viously been granted easement by 
prior owner before Govt. ac- 
quired property prevails over 
rights under easement to extent 
of any conflict between two in- 
struments, permit being later in 
point of time; therefore, costs 
of relocating lines at request of 
Govt. are obligation of company 
under permit and reimbursement 
by Govt. is not authorized 


PUBLIC UTILITIES 
Advance payment. (See Payments, 


advance, public utilities, ete.) 


Power sales—purchase price to cover 


costs—legal expenses—where un- 
der power purchase contract, 
subject to price adjustment and 
reimbursement for plant opera- 
tion and maintenance costs, in- 
cluding overhead and administra- 
tion, cost of repairing damaged 
turbine furnished by manufac- 
turer and litigation by Blectric 
Cooperative to recover such costs 
are included in purchase price 
and charged to Southwestern 
Power Administration Continu- 
ing Fund, Administration, when 
contract becomes inoperative, al- 
though not party to action, 
having beneficial interest may 
arrange to reimburse attorneys 
to continue litigation, and litiga- 
tion costs having ariser incident 
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to purchase of power may be con- 
sidered adjustment of contract 
price and charged to Continuing 
Fund, provided Electric Coopera- 
tive agrees not to retain any 
part of sum recovered incident 
to trial or settlement of case__-_ 


QUARTERS ALLOWANCE 
Dependents 


Allotment continuation after statu- 
tory elimination — evidence— 
procedure to continue Class Q 
allotments for enlisted mem- 
bers of uniformed services in 
pay grades E-4 (with over 4 
years’ service) through E-9, 
without their express consent 
and without member's signa- 
ture, after Jan. 1, 1963, when 
statutory allotment required 
for eligibility for quarters al- 
lowances on account of depend- 
ents is terminated pursuant 
to sec. 3(3), Pub. L. 87-531, 
50 U.S.C. App. 2204 note, 
might subject Govt. to liabil- 
ity for allotment deductions if 
statute would be construed as 
automatic elimination of allot- 
ment requirements and, there- 
fore, best interests of Govt. 
require evidence signed by 
member of his desire to con- 
tinue his allotments____-_----. 

Children 
Adopted—relatives over twenty- 

one—officer of uniformed 
services who adopts unem- 
ployable older brother and 
sister over 21 years of age 
who do not reside with her 
does not have established 
bona fide parental relation- 
ship between herself and 
adopted children to have 
adopted relatives considered 
as children under 37 U.S.C. 
401 to entitle member to 
basic allowance for quarters 
om Shir GUNG... ncnces 
Custody by father—mother con- 
tinues control—officer of uni- 
formed services who is given 
eustody of his minor child 
at time of divorce from wife 
and absolved of responsibil- 
ity to support her is not 
entitled to increased basic 
allowance for quarters under 
87 U.S.C. 403 on account of 
child until he gains control 
of child or contributes to 
child’s support, purpose of 
sec. 403, providing that 
members of uniformed serv- 
ices entitled to basic pay 
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Dependents—Continued 


Children—Continued 
shall receive increased basic 
allowance for dependents 
when not assigned appropri- 
ate Govt. quarters, is to par- 
tially reimburse members for 
expense of maintaining pri- 
vate quarters for dependents 
and not to grant higher al- 
lowance as bonus merely for 
technical status of being 
married or a parent; there- 
fore, mother not having re- 
linquished custody of child, 
excess allowance paid to offi- 
cer should be recovered, 
however, this does not pre- 
clude officer from receiving 
higher allowance upon gain- 
ing custody of child, or un- 
dertaking child’s support__- 


Entitlement—member assigned to fleet 


activity unit—dependent wife mem- 
ber of armed services—Navy offi- 
cer assigned to fleet activity unit 
occupying private residence with 
his wife, who as Navy officer is 
entitled to basic pay which pre- 
cludes him under 102(g), 
Career Compensation Act, from 
receiving increased allowances on 
account of dependent, neverthe- 
less, may not be paid quarters 
allowance as officer without de- 
pendents, assignment to fleet 
activity unit providing him with 
quarters, both while serving at 
sea, or when vessel is not away 
from its permanent base 


sec. 


Increases under Public Law 87-531— 


entitlement _restriction—Marine 
Corps general appointed in 
accordance with act of Mar. 21, 
1945, whose permanent grade 
was attained pursuant to act of 
Mar. 23, 1946, under which upon 
retirement he became entitled to 
pay and allowances prescribed 
by 1945 act for rear admiral of 
upper half, but whose pay and 
allowances were frozen by act of 
May 20, 1958, which excluded 
1946 act from its coverage, is 
precluded from receiving increase 
provided by act of July 10, 1962, 
in rate of basic allowances for 
quarters prescribed by Career 
Compensation Act, as amended, 
for rear admiral of upper half, 
in absence of specific language in 
1962 act removing restriction in 
1958 act freezing pay and allow- 
ances of officers covered by 1946 
act; therefore, prior special stat- 
utory provision remaining in 
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Authority—Continued 


effect as qualification of or ex- 
ception to later general statute, 
retired general is not entitled to 
inereased rate of basic allowance 
for quarters authorized by 1962 


Temporary duty—voluntary occu- 
pancy of inadequate quarters—an 
Air Force officer, without de- 
pendents, who, immediately prior 
to temporary duty, voluntarily 
occupied inadequate Govt. quar- 
ters that were terminated on day 
of departure for temporary duty 
and who, upon return to perma- 
nent duty station, was assigned 
adequate Govt. quarters may not 
subsequently urge inadequacy of 
quarters as basis for entitlement 
to quarters allowances; there- 
fore, payment of quarters allow- 
ance to officer is not authorized_ 


RATION COMMUTATION PAY- 


MENTS 

Subsistence allowance—rations in 
kind availability. (See Subsist- 
ence Allowance, rations in kind 
availability) 


REAL PROPERTY 


Redevelopment projects land sale— 
proceeds disposition—proceeds re- 
maining to Redevelopment Land 
Ageney from sale of land ac- 
quired in exchange under 5 D.C. 
Code 706(a) from Dept. of In- 
terior after repayment of fund 
advance from Housing and Home 
Finance Agency made pursuant to 
5 D.C. Code 717a to purchase 
land exchanged and payment of 
expenses of sale and obligations 
incurred under sales contract are 
not for disposition according to 
5 D.C. Code 717a(e), which au- 
thorizes use of sales proceeds for 
redevelopment projects, land sold 
not having been covered by proj- 
ect contract with HHFA, and dis- 
position of proceeds is governed 
by 5 D.C. Code 715(c), Congress 
having failed to appropriate 
funds for special trust fund cre- 
ated by section, which was to be 
subject to its direction; there- 
fore, although sales proceeds in 
Project Temporary Loan Repay- 
ment Fund are not required to 
be transferred, they should be 
maintained in reserve status and 
matter presented to Congress___-_ 


REGULATIONS 


Authority 
Travel of member of armed serv- 
ices of U.S. incident to grant of 
emergency leave under perma- 
nent change of station orders, 


where less than 60 days remain 
to complete overseas tour of 
duty, is regarded as travel per- 
formed on public business en- 
titling member to receive ap- 
propriate change of station 
travel allowances, regulation 
authorizing permanent change 
of station order constituting 
administrative determination 
that return of member to his 
overseas station is not war- 
ranted, determination that 
does not exceed authority 
granted military Secretaries in 
sec. 303(a), Career Compensa- 
tion Act of 1949, as amended, 
37 U.S.C. 253(a), to prescribe 
regulations for uniformed serv- 


To provide for reimbursing mem- 
bers of uniformed services for 
travel of dependents acquired 
before effective date of orders 
while at or en route from tem- 
porary duty station, Secretary 
of Military Establishment con- 
cerned, under broad statutory 
authority vested in him under 
37 U.S.C. 406(c) to prescribe 
conditions and limitations of 
member’s entitlement upon 
permanent change of duty sta- 
tion to allowances authorized 
by sec. 406(a) for travel of 
dependents, may either retain 
par. 7060, Joint Travel Regs., 
to limit entitlement to that 
from temporary duty station to 
new permanent duty station, 
or revise regulation by adopt- 
ing one of two proposals— 
(1) transportation from place 
where dependent is acquired to 
new permanent duty station 
in all cases regardless of 
whether permanent duty sta- 
tion is outside or within U.S. ; 
or (2) authorize transportation 
only in cases when permanent 
change of duty station is from 
OUGTNERE: 00: UiBicnncnenassinne 

Compliance—contracting officers. 
(See Contracting Officers, regu- 
lation compliance) 

Conflicting—policy o. procedural— 
rejection of bids that arrived 
timely by way of regular mail on 
bid opening day, but were de- 
livered to bid room after sched- 
uled bid opening time due to 

Govt.’s delay in handling physical 

transmission of bids from one 

place to another is not required 
and bids may be considered for 
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award, bids mailed by certified or 
registered mail, as required by 
invitation in accordance with 
par. 2-201(a)(XXV), Armed 
Services Procurement Reg., and 
arriving at installation at same 
time having been timely delivered 
to bid room; therefore, delay in 
distribution of regular mail con- 
stitutes delay within meaning of 
par. 2—303.2 (iii) (B), which pro- 
vides for consideration of late 
bids mishandled by Govt. with- 
out regard to whether late bid 
was sent by certified or reg- 
istered mail, and par. 2-303.2 
being one of policy, it prevails 
over par. 2—201(a) (XXV), a pro- 
cedural implementation._...... 


Inconsistencies—administrative reg- 


ulation which provides for im- 
mediate award at spot bid sales 
of surplus Govt. property, 44 
CFR 55.45, and regulation which 
requires approval by reviewing 
authority of sales of surplus 
property having acquisition cost 
of $10,000 or more are not am- 
biguous or in conflict as to sales 
of property costing less than 
$10,000 because review and ap- 
proval are not required, nor are 
they in conflict as to property 
costing $10,000 or more since im- 
mediate award and review and 
approval provisions can be met 
either by reviewing authority 
other than contracting officer 
establishing upset prices prior to 
sale, or by assigning individual 
other than contracting officer 
with authority to review and 
approve awards at sale._._-.-- 


Presumption against absurdity—re- 


quirement in regulation, 44 CFR 
55.50, that certain sales of sur- 
plus property be reviewed and 
approved contemplates that re- 
viewing authority will be someone 
other than contracting officer 
whose action is being approved, 
and, therefore, although contract- 
ing officer might have authority 
to review and approve awards on 
spot bid sales, to hold that he has 
authority to approve spot bid sale 
for which he established upset 
price prior to sale would render 
regulation meaningless; accord- 
ingly, in absence of approval of 
sale by independent reviewing 
authority, there is no binding 
contract for sale of property... 


RELEASES 
Proper release or acquittance—gifts— 


although when conflicting claims 


508 


124 


124 


are made for postal savings cer- 
tificates of depositor who died 
intestate, determination whether 
gift had been made is not per- 
mitted under Post Office Depart- 
ment ruling, which requires de- 
termination to be made by proper 
court having jurisdiction over 
claimants, and by regulations 
that certificates are nontransfer- 
able and nonnegotiable, thereby 
insuring valid acquittance to 
U.S., value of postal savings cer- 
tifleates held by depositor who 
died intestate, leaving no rela- 
tives, other estate, or unpaid ex- 
penses may be paid administra- 
tively to donee designated by 
decedent upon furnishing by 
donee of appropriate indemnity 
bond, as suggested by Depart- 
ment of Justice, courts having 
held that postal savings certifi- 
cates are proper subjects of 
gifts, nontransferable and non- 
negotiable provisions involved 
not voiding valid gift, and in ab- 
sence of conflicting claims for 
value of certificates__........-. 


RETIREMENT 
Civilian 


Salary computation for deductions 
Leave effect—under Work Hours 
Act of 1962, which amended 
sec. 23, act of Mar. 28, 
1934, to authorize over- 
time compensation for wage 
board employees who work 
in excess of 8 hours per day, 
as well as in excess of 40 
hours per week, practice in 
administering 1934 act of 
substituting time worked 
during hours outside 8-hour 
tour of duty or on day out- 
side scheduled 40-hour week- 
ly tour of duty or time lost 
in leave without pay status 
during that week should con- 
tinue under new law to ex- 
tent of applying straight- 
time portion of pay for over- 
time hours against leave 
without pay, change in pro- 
viding overtime for work in 
excess of 8 hours per day as 
well as in excess of 40 hours 
per week not affecting ad- 
ministration of other laws 
in relation to 40-hour week 
statute; therefore, employee 
who during 5-day week 
worked four 10-hour days 
and was in leave without 
pay status on 1 day dur- 
ing workweek should have 


Page 
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Retirement deductions from 
compensation of wage 
board employee whose reg- 
ular 40-hour workweek 
consists of four 10-hour 
days for which under sec. 


1962—but, also, at same time, 
completed 6 years of continu- 
ous service at maximum rate 
of grade, acquired vested right 
to two longevity step-increases 
prior to 1962 amendments, and 


RETIREMENT— Continued Page | RETIREMENT— Continued Page 
Civilian— Continued Civilian— Continued 
Salary computation for deduc- Salary computation for deduc- 
tions—Continued tions—Continued 
his retirement deductions Overtime effect—Continued 
computed on 40 hours at his 201 of Work Hours Act 
basic rate of pay_..------. 429 of 1962, amending sec. 23 
Night work—for wage board of act of Mar. 28, 1934, he 
employees detailed from day receives straight-time pay 
to night shift, “basic salary” for 8 hours a day and 
defined by sec. 1(d) of Civil overtime pay of not less 
Service Retirement Act, 5 than time and one-half for 
U.S.C. 2251(d), from which 2 hours each day in excess 
percentage is deducted for of 8 should be com- 
retirement purposes is puted at employee's basic 
straight-time night rate pre- rate of pay for full 40 
scribed for regular 40-hour hours, exclusive of half 
workweek, exclusive of over- pay, sec. 1(d) of Civil 
time; therefore, employee Service Retirement Act, 
who under sec. 201 of Work 5 U.S.C. 2251(d), defining 
Hours Act of 1962, amend- “basic salary” from which 
ing sec. 23 of act of Mar. 28, percentage is to be de- 
1934, receives for two 10- ducted for retirement as 
hour days he worked, 8 being exclusive of over- 
hours at night rate and 2 time received in addition 
hours at overtime night rate to base pay of position 
for each day, followed by 2 fixed by law or regula- 
days of annual leave and 1 i iinictcitinnsinmnminncinines 429 
day of leave without pay, District of Columbia firemen and po- 
should have his retirement licemen. (See District of Colum- 
deductions based on total of bia, firemen and policemen, retire- 
36 hours straight time, 20 at ment) 
night rate, exclusive of over- Foreign service. (See Foreign Serv- 
time, and 16 hours at day ice, retirement) 
rate for annual leave__._. 429 | RIGHTS, VESTED vy. DISCRE- 
Overtime effect TIONARY 
Wage board employees who Impairment 
have 40-hour workweek Employees who completed re- 
but uncommon daily tours quired service for step-increase 
of duty (for example, four on Oct. 13, 1962, day before 
10-hour days) and who re- effective date of Classification 
ceive overtime pay for Act Amendments of 1962, 
work in excess of 8 hours which amended Title VII of 
a day pursuant to sec. 23 Classification Act of 1949, 5 
of act of Mar. 28, 1934, as U.S.C. 1121-1125, to increase 
amended by sec. 201 of waiting period for certain 
Work Hours Act of 1962, step-increases, are regarded as 
5 U.S.C. 673c, may have having vested right to step- 
only basic hourly wage increase before new act went 
rate, excluding additional into effect and, accordingly, are 
half-pay, considered for entitled to have their compen- 
retirement deductions and sation fixed at next step rate 
for determining amount of without regard to additional 
group life insurance to waiting period required under 
which employees are en- amendatory act...--.----~.- 202 
titled, there being no indi- Employee who not only com- 
eation in legislative his- pleted required 10 years of 
tory of 1962 act to change service for longevity step- 
basic 40-hour workweek increase on Oct. 13, 1962—day 
concept established under before effective date of Classi- 
eae 195 fication Act Amendments of 
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RIGHTS, VESTED v. DISCRE- 
TIONARY— Continued 
Impairment— Continued 
limitation in sec. 602(b) (10), 
5 U.S.C. 1118 note, on credit- 
ing previous service toward one 
step-increase, does not preclude 
adjustment of compensation 
to employee based on second 
longevity step-increase 
ROADS AND TRAILS 
(See Highways) 
SALES 
Offer and acceptance matters. (See 
Contracts, offer and acceptance) 
Proceeds — expenses payable — con- 
struction — minor construction 
projects incident to property dis- 
posal program of Dept. of 
Defense such as construction of 
concrete segregation bins and 
transitory shelters which are not 
temporary structures even though 
constructed of prefabricated ma- 
terials, movable and accounted 
for as personal property, must be 
regarded as public buildings and 
public improvements for which 
specific appropriations are re- 
quired under sec. 3733, R.S., 41 
U.S.C. 12, and, therefore, use of 
operation and maintenance ap- 
propriations made available for 
expenses of preparation for dis- 
posal and disposal of military 
supplies, equipment and material 
in sec. 511, Department of De- 
fense Appropriations Act, 1963, 
76 Stat. 829, to finance cost of 
constructing public buildings or 
public improvements for disposal 
program is not proper 
Title passage—delivery of one of 
many items — notwithstanding 
contention of high bidder at spot 
bid sale for item of surplus prop- 
erty consisting of 74,297 units 
that issuance of invoice and de- 
livery of one sample unit re- 
quested by bidder evidences trans- 
fer of title to all 74,297 units to 
bidder under 40 U.S.C. 484(d), 
which provides for acceptance of 
bill of sale, or other instrument 
executed by executive agency as 
evidence of transfer of title or in- 
terest to surplus Govt. property, 
more reasonable interpretation of 
statute is that bill of sale, or 
other instrument is conclusive 
evidence of compliance with law 
only with regard to those items 
specifically mentioned in instru- 
ment, and, therefore, in absence 
of approval by reviewing author- 
ity of sale of entire lot as re- 
quired by administrative regula- 


Page | SALES—Continued 


tion, 44 CFR 55.50, bidder is not 
entitled to delivery of remaining 


SET-OFF 
Authority—effect of lien subordina- 


tion—in repayment of small busi- 
ness loans made pursuant to sec. 
7 of Small Business Act, as 
amended, 15 U.S.C. 636(a), Small 
Business Admin. may agree not 
to enforce Govt.’s common law 
right of set-off in connection 
with performance of specific con- 
tract in order to permit borrower 
to obtain surety bond, such agree- 
ment properly being within scope 
of broad authority in act where 
considerations of policy and ulti- 
mate advantage to Govt. indi- 
cates desirability of waiving right 
of set-off, and, although Govt. 
has waived its right of set-off 
against particular contract, right 
is retained against contracts that 
are not’ under bond to surety 
company and against any other 
claims which borrower may be 
able to assert against Govt____—_ 


SEWERS 


Service charges 

Leased premises—surcharge on 
sewerage services imposed by 
municipality, incident to issu- 
ance of revenue bonds to fi- 
nance improvement of sewer 
and water systems, upon quar- 
ters occupied by Govt. under 
lease obligating Govt. to pay 
water and sewerage service 
charges is not assessment to 
amortize revenue bonds, but 
sewer service charge relating 
to services needed by Govt. 
that involves its contractual 
obligation to lessor and not its 
immunity from local taxation, 
and Govt. having assumed re- 
sponsibility for any sewerage 
service charges imposed upon 
lessor by municipal govern- 
ment, surcharge, valid part of 
service charge, may be paid 
under terms of lease 

Sewage disposal surcharge — 
monthly sewage disposal sur- 
charge based on amount of wa- 
ter used, which is imposed 
equally by municipal ordinance 
on all property owners to cover 
operation, maintenance, and 
construction costs, is reason- 
able service charge for right 
to use city’s sewerage disposal 
system and is not assessment 
constituting involuntary ex- 
action for which U.S. is not 
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SEWERS— Continued 

Service charges—Continued 
liable ; therefore, payment may 
be made of surcharge levied in 
connection with water con- 
sumed by decorative pools at 
exhibit pavilion operated at 
Seattle World’s Fair by U.S., 
notwithstanding clear water 
discharged imposed negligible 
burden on sewerage system, on 
assumption no class of water leasing to Fund only those 
users is exempted from pay- amounts of forfeiture 
ing rates charged U.S. for sew- which are “over and 
age disposal service above” amount of indebt- 
SMALL BUSINESS ADMINIS- edness, and, _ therefore, 
TRATION balance of forfeiture due 
Contracts—award to small business should be collected from 
concerns, (See Contracts, member and amount cred- 
awards, small business concerns) ited to Soldiers’ Home 

Loans—mortgages—subordination of Permanent Fund 
lien—subordination by Small Requirement that items of 
Business Admin. of its lien rights indebtedness due Govt. by 
as senior mortgagee to permit members of Armed Forces 
borrowers to obtain surety bonds should be reimbursed to 
and additional mortgage financ- Govt. by making deduc- 
ing from private sources is prop- tions of amount of indebt- 
er, language of sec. 5(b)(7) of edness from forfeitures of 
Small Business Act authorizing pay and allowances or 
Administrator to take all actions fines imposed by courts- 
respecting “making, servicing, martial sentences bei ore 
compromising, modifying, lqui- transfer of forfeitures or 
dating, or otherwise dealing with fines to Soldiers’ Home 
or realizing on loans” being suf- Permanent Fund, pursu- 
ficiently broad to include subor- ant to 24 U.S.C. 44, for 
dination of loans, where action is support of Home, has no 
consistent with purposes of act application to any indebt- 
and will improve prospects for edness which accrues or is 
repayment of loan made pursu- incurred after courts- 
ant to sec. 7(a) (7) of act, which martial forfeiture has 
prescribes that loans shall be “of been executed, thereby 
such sound value or so secured avoiding delay in trans- 
as reasonably to assure repay- ferring amounts of forfeit- 
ment.” ures or fines to Fund, 
SOLDIERS’ HOME, UNITED which in some instances 
STATES might defeat purpose of 
Funds statute, and deductions of 


Page |SOLDIERS’ HOME, UNITED Page 

STATES—-Continued 

Funds—Continued 

Pay forfeitures—Continued 

Indebtedness deductions—Con. 

to liquidate indebtedness, 
which is neither increased 
nor decreased by retention 
of forfeiture in appropri- 
ation until indebtedness 
is liquidated, nor by re- 


Pay forfeitures 
Indebtedness deductions 


Unliquidated portion of for- 
feiture of pay and allow- 
ances imposed by courts- 
martial sentence, mem- 
ber’s total statutory pay 
and allowances before for- 
feiture having been ap- 
plied to charges against 
him and excess over 
charges transferred to Sol- 
diers’ Home Permanent 
Fund, pursuant to 24 
U.S.C, 44, remains in pay 
appropriation until indebt- 


edness is liquidated, and 
as member’s statutory pay 
is reduced by amount of 
forfeiture it is unavailable 


amounts due for reim- 
bursement of Govt. which 
are required to be made 
from forfeitures or fines 
applies as well to indebt- 
edness due Govt. instru- 
mentality, and td ad- 
vances of pay or travel 
expenses or allowances, 
but does not apply to in- 
come tax Hability, pay- 
ment of which does not 
constitute “reimbursement 
of Government” 
Court-martial forfeitures of 
pay and allowances im- 
posed on Armed Forces 
members which were re- 
duced by amounts due 
Govt. before transfer to 
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SOLDIERS’ HOME, UNITED Page | STATES— Continued 
STATES—Continued Federal aid, grants, ete.— Con. 
Funds—Continued neither appointed, nor are 


Pay forfeitures—Continued 


Indebtedness deductions—Con. 
Soldiers’ Home Perma- 
nent Fund, pursuant to 
24 U.S.C. 44, need not be 
adjusted when debt is 
uncollectible, canceled, or 
collection waived, absent 
statutory requirement that 
any advantage accrue to 
Fund; however, same 
principle does not apply to 
erroneous payments and, 
therefore, erroneous pay- 
ments of Class Q allot- 
ments under Dependents 
Assistance Act of 1950, 
although subsequently 
waived, are for adjust- 


STATE DEPARTMENT 
Appropriations — travel expenses. 


(See Appropriations, obligation, 
travel expenses) 


STATES 
Federal aid, grants, etc. 


Disaster loans—eligibility as pub- 
lie facility—buildings at county 
airport rented to commercial 
enterprises to provide revenue 
for maintenance and operation 
of airport and vacant buildings 
representing potential in- 
come source which were dam- 
aged during hurricane along 
with buildings directly used 
for airport functions are suf- 
ficiently integral and essential 
to airport to be considered 
“public facilities” eligible for 
Federal financial assistance un- 
der 42 U.S.C. 1855-1855¢, for 
emergency repairs in view of 
record which indicates that 
when support buildings were 
deeded to county by Federal 
Govt. agreement required that 
they be kept in good repair 
and that income from all of 
buildings is essential to main- 
tenance and operation of air- 
port which can be reused by 
Federal Govt. in event of na- 
tional emergency; therefore, 
no exception will be taken to 
use of Federal funds for emer- 
gency repairs to airport build- 


Employment of retired military 
officers—since State maritime 
academies are established and 
organized under laws of indi- 
vidual States, and instructors 
and employees of academies are 


their appointments approved 
by any Federal official, retired 
military officers hired by States 
as superintendents, instructors, 
or division officers at State 
maritime academies would not 
hold “office or position” within 
meaning of 5 U.S.C. 59a and 62 
to be subject to dual compen- 
sation and dual office restric- 
tions of 5 U.S.C. 59a and 62, 
and allocation of funds by Fed- 
eral Govt. to States for opera- 
tion of academies does not 
change fact that salaries of 
positions are paid from State 
funds, Federal funds when in- 
termingled with State funds 
losing their identitv as Federal 


Federal-State conflict 


Constitutional immunity 
Applicability—award of con- 
tract to furnish milk to Vet- 
erans Administration hos- 
pital located in Federal en- 
clave in North Carolina over 
which U.S. has exclusive ju- 
risdiction to low bidder who 
has failed to comply with 
conditions prescribed by 
State for sales to Federal 
agencies is not, by reason of 
Supremacy Clause (Art. VI, 
el. 2) of Constitution subject 
to State regulations and, 
therefore, award is proper__ 
Waiver—constitutionality of 
Illinois Retailers’ Occupa- 
tion Tax becoming effective 
as to Federal Govt. on 
Aug. 1, 1961, when tax was 
held applicable to State of 
Illinois, the tax—not sales 
tax but personal tax on both 
domestic and foreign con- 
tractors for privilege of do- 
ing business in Illinois—is 
applicable to Govt. orders 
after Aug. 1, 1961, whether 
filled from sources within 
Illinois or shipped into Illi- 
nois from another State and, 
therefore, agencies may re- 
imburse contractors, except 
for submission of doubtful 
claims to Claims Div. of 
GAO, under contracts that 
included tax clause, where 
tax was provided for in con- 
tract as separate item, or it 
ean be established that bid 
price did not include tax be- 
cause of doubt as to its 
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STATES—Continued Page |STATUTES OF LIMITATION— 
Federal-State conflict— Continued Continued 
Constitutional immunity—Con. Claims— Continued 


validity, but payment is not 
authoritzed where taxes are 
concealed in bid price, or 
there is no expectation of 
reimbursement, and for pur- 
pose of evaluating future 
procurements, inclusion of 
standard tax clause in bid 
invitation and tax in bid 
price will suffice 


Roads in national forests. 


Highways, forests, State, etc., 
roads in national forests) 


Date of accrual—Continued 
1939 act in effect validated 
improper payments, and run- 
ning of 10-year limitation 
period of Oct. 9, 1940 act 
during which claim could be 
filed beginning on date of 
record correction, there is no 
statutory bar to payment of 
disability retired pay under 
1939 act for period prior to 
judgment and included in 
record correction. 41 Comp. 


Taxes. (See Taxes, State) 
STATION ALLOWANCES 
Military personnel—awaiting orders 


Gen. 283 and B—143217, Feb. 
19, 1962, modified 


Refund claims—claim by VA 


status pending retirement—Coast 
Guard enlisted member who, 
after detachment from overseas 
station in awaiting orders status 
pending disability retirement, 
elected to remain in vicinity of 
overseas station and was charged 
leave to extent available during 
period prior to placement on tem- 
porary disability retired list is 
regarded as coming under 37 
U.S.C. 502(a), which authorizes 
pay and allowances to members 
directed to be absent from duty 
during action on disability retire- 
ment for periods longer than days 
of authorized leave, so that mem- 
ber is entitled to housing and 
cost-of-living allowances and 
special sea and foreign duty pay 
which he would receive at that 
location even though not in duty 
en 


STATUTES OF LIMITATION 
Claims 


Date of accrual 
Record correction — although 
officer retired under age and 
service requirements of Title 
III, Army and Air Force Vi- 
talization and Retirement 
Equalization Act of 1948, 
attained retired status under 
act of Apr. 3, 1939, 10 U.S.C. 
452 (1952 Ed.), upon cor- 
rection of military records 
subsequent to judgment 
awarding him disability re- 
tired pay, administrative 
payments of disability re- 
tired pay for period between 
judgment and record correc- 
tion, during which time offi- 
cer remained member retired 
under 1948 act, were im- 
proper; however, correction 
of officer’s records to give 
him retired status under 


employee for refund of pay- 
ments representing disability 
retired pay received for pe- 
riod Oct. 8, 1946, to Apr. 30, 
1949, when retired pay and 
civilian compensation ex- 
ceeded limitation in sec. 212, 
Economy Act of 1932, 5 
U.S.C. 59a, which claim was 
filed with VA—agency re- 
sponsible for payment of re- 
tired pay during period un- 
der sec. 5 of act of Apr. 3, 
1939—1is claim for return of 
monies due to operation of 
double compensation limita- 
tion, subject to 10-year limi- 
tation in act of Oct. 9, 1940, 
81 U.S.C. 71a, rather than 
claim under act of Apr. 3, 
1939, and fact that Adminis- 
trator of Veterans Affairs 
is vested with final and 
conclusive authority under 
38 U.S.C. 211 is not for 
consideration under 1939 act 
which vested retired pay de- 
termination in Sec. of Army ; 
therefore, in application of 
of 10-year statute, period is 
computed from date of each 
refund and since claim was 
filed in GAO on Aug. 15, 
1961, only refunds made on 
after Aug. 15, 1951, are for 
return 

Trust v. appropriated funds— 
claim for 6 months’ death 
gratuity authorized under 
10 U.S.C. 1475, et seq., may 
not be viewed as claim for 
payment of trust fund de- 
posited with Govt. under 
statutory authority as funds 
of claimant and not subject 
to 10-year statute of limita- 
tions prescribed by act of 
Oct. 9, 1940, 31 U.S.C. 71a, 
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STATUTES OF LIMITATION— 


Continued 
Claims— Continued 
Date of accrual——-Continued 
payment of claim being con- 
tingent upon adjudication of 
eligtbility of claimant, who 
is required to establish right 
to gratuity, and upon deter- 
mination of amount due, 
which if payable is made 
from appropriated funds; 
therefore, claimant who 
failed to present proper 
forms for gratuity within 10 
full years after accrual of 
claim at date of death, or de- 
termination of presumptive 
death of member of uni- 
formed services, in absence 
of authority to waive stat- 
ute, is not entitled to pay- 
ment of 6 months’ death 
gratuity incident to mem- 
ber’s death 


STATUTORY CONSTRUCTION 


Administrative construction — not 
changed by statute—although not 
specifically authorized, “standby” 
program initiated by Small Busi- 
ness Administration to guarantee 
loans by private financing insti- 
tutions to small business invest- 
ment companies in order to ob- 
tain their participation to effec- 
tuate purpose of sec. 303(b) of 
Small Business Investment Act, 
as amended (15 U.S.C. 683), 
which authorizes Small Business 
Admin. to lend funds to small 
business investment companies to 
extent funds are unavailable from 
private sources, is not inconsist- 
ent with intent of Small Business 
Investment Act, Congress with 
knowledge of standby program 
when sec. 303(b) was amended 
having neither deemed explicit 
provision of law required to au- 
thorize program, nor recorded 
disapproval of program in legis- 
ee 

Administrative construction weight— 
whether alteration of two naval 
vessels is procured under sec. 2, 
Buy American Act, 41 U.S.C. 10a, 
covering contracts for supplies, 
or sec. 3 of act, 41 U.S.C. 10b, 
covering contracts for public 
works, is immaterial, both sec- 
tions restricting purchases of for- 
eign products and providing ex- 
ception to restrictions when cost 
of domestic products is unreason- 
able; therefore, low bid on prod- 
uct that is substantially all do- 
mestic need not be rejected in fa- 
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Page | STATUTORY CONSTRUCTION— 


622 


146 


Continued 
vor of higher bid offering all do- 
mestic product on basis that in- 
vitation solicited bids on supplies, 
and absent determination wheth- 
er contracts for construction, al- 
teration, or repair of naval ves- 
sels is governed by secs. 2 or 3, 
Navy’s action in classifying work 
as procurement of items of sup- 
plies covered by sec. 2 of act will 
be accepted under rule of statu- 
tory construction that when stat- 
ute is susceptible of different con- 
structions, administrative con- 
struction will not be disturbed 
unless erroneous or for most co- 
OE i citin rtiemnnnmedios 


Effective date 


In determining effective date of 
Work Hours Act of 1962, ap- 
proved Aug. 13, 1962, which 
specifies that act “shall take 
effect sixty days after its en- 
actment,” use of word “after” 
requires that day from which 
period of time is to be reckoned 
will be excluded from computa- 
tion so that excluding day of 
enactment (Aug. 13, 1962), 
effective date would be 60 days 


thereafter, or from first 
moment of Oct. 12, 1962; 
therefore, overtime payments 


under act must be computed 
from Oct. 12, 1962. Effective 
date was changed from Oct. 13, 
1962, by decision dated Nov. 


Amendments to salary retention 
provisions of sec. 507 of Classi- 
fication Act of 1949, 5 U.S.C. 
1107, enacted as part of Fed- 
eral Salary Reform Act of 
1962, approved Oct. 11, 1962, 
which included employees in 
grades 16, 17, and 18 under 
benefits and permitted counting 
of any higher grade service 
prior, to demotion toward 2- 
year. qualifying period rather 
than only service in same grade 
or higher grades from which 
reduced are to be regarded as 
effective for reductions occur- 
ring on or after Oct. 14, 1962, 
first day of pay period after 
date of enactment of 1962 act 
in absence of any language 
specifying retroactively effec- 
tive date; therefore, employees 
who would only be eligible for 
benefits under 1962 amend- 


ments but who were demoted 
prior to Oct. 14, 1962, are not 
entitled to salary retention_-_ 


Page 


467 


478 
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STATUTORY CONSTRUCTION— 


Marine Corps general appointed 
in accordance with act of 
Mar. 21, 1945, whose perma- 
nent grade was attained pur- 


priation Act (Title II, Pub. L. 
87-575), or any other statute, 
authorizing exception to gen- 
eral rule that Govt. may not 
pay subsistence expenses of or 


Page | STATUTORY CONSTRUCTION— Page 
Continued Continued 
Legislative history, title, etc.—elim- Omissions of express language—Con. 
ination of words and phrases— suant to act of Mar. 23, 1946, 
costs incurred by defense cost- under which upon retirement 
plus prime contractors in partic- he became entitled to pay and 
ipating in invitational exhibits allowances prescribed by 1945 
sponsored by Area Redevelop- act for rear admiral of upper 
ment Administration to display half, but whose pay and allow- 
materials that could be produced ances were frozen by act of 
in labor surplus areas may not be May 20, 1958, which excluded 
regarded as advertising costs 1946 act from its coverage, 
which are excepted from prohibi- is precluded from receiving 
tion in sec. 636 of Departnrent increase provided by act of 
of Defense Appropriation Act, July 10, 1962, in rate of 
1962, against use of appropriated basis allowances for quarters 
funds to reimburse defense con- prescribed by Career Compen- 
tractors for advertising costs, sation Act, as amended, for 
particularly in view of fact that rear admiral of upper half, 
legislative history indicates that in absence of specific language 
purpose of exhibits would have in 1962 act removing restric- 
come within one of two exemp- tion in 1958 act freezing pay 
tions which Congress considered and allowances of officers 
and then disregarded; therefore, covered by 1946 act; therefore, 
such exhibit costs incurred by de- prior special statutory provi- 
fense contracts are not reimburs- sion remaining in effect as 
able expenses under cost-plus qualification of or exception to 
COED esicsititnialidtnelinisisntniitainiiein 152 later general statute, retired 
Omissions of express language general is not entitled to in- 
Retired Regular Army enlisted creased rate of basic allowance 
man who is advanced on retired for quarters authorized by 1962 
list to grade of captain, grade Sh snnuiodsinoditiibhiieiiinns 535 
he held on active duty under Prospective effect of acts—restric- 
appointment in Officers’ Re- tion in military pay increase act 
serve Corps which was perma- of May 20, 1958, which changed 
nent rather than temporary formula for computation of re- 
appointment, may not have ad- tired pay to prevent accumulation 
vancement to permanent grade after May 31, 1958, of further 
regarded as coming under sec. credit for inactive service (10 
203(e), Army and Air Force U.S.C. 1405) should be applied 
Vitalization and Retirement prospectively only so that Reg- 
Equalization Act of 1948, now ular Army officer who, after 3 
10 U.S.C. 3964, which author- years on temporary disability 
izes advancement of retired retired list from 1957 to 1960, 
enlisted men to highest tempo- is recalled to active duty and 
rary grade in which they subsequently makes application 
served on active duty, since act for retirement on length of serv- 
of 1948 indicates that Congress ice under 10 U.S.C. 3911, is not 
was cognizant of fact that precluded from having inactive 
members could serve on active service on temporary disability 
duty in higher permanent as retired list earned through 
well as higher temporary rank May 31, 1958, included for per- 
so that there is no basis for centage multiplier purposes in 
concluding that words “or computation of his retired pay__ 116 
permanent” were inadvertently SUBSIDIES 
omitted from sec. 203 and since Vessels. (See Maritime Matters, 
in Grayson v. U.S., 137 Ct. Cl. subsidies) 
779, entitlement to increased SUBSISTENCE 
retired pay was based on serv- Per diem 
ice in higher temporary grade, Headquarters—authority—in  ab- 
sence of specific authority in 
it is not basis for advancing 
Post Office Department Appro- 
member to permanent grade___ 156 
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SUBSISTENCE— Continued 
Per diem—Continued 


furnish free food to civilian 
employees at headquarters in 
addition to regular compensa- 
tion, even though work may be 
performed under unusual con- 
ditions, reimbursement may not 
be made to official of Fost Of- 
fice Dept. who made himself 
voluntary creditor of U.S. by 
expenditure of personal funds 
to provide food for employees 
required to remain on duty be- 
yond regular official duty 
hours, 5 U.S.C. 71 prohibiting 
any civil officer of Govt. from 
receiving any compensation or 
perquisites beyond compensa- 
tion allowed by law__------- 


Military personnel 


Sports, etc., events—-Air Force 
members who in connection 
with sports programs attend 
coaches’ and officials’ train- 
ing schools under temporary 
duty orders designating 
them as command supervi- 
sors are not entitled to per 
diem and transportation pay- 
ments, even though par. 18c, 
Air Force Reg. No. 34-47, 
dated May 31, 1961, author- 
izing sports programs, pro- 
vides travel and per diem ex- 
penses for command super- 
visor who is in charge of 
sports team, members having 
been assigned to teams for 
training and not to assume 
command, and mere desig- 
nation on travel orders of 
members as command super- 
visor, absence performance 
of that duty, does not entitle 
them to travel at Govt. ex- 
pense ; therefore, temporary 
duty of trainees not consti- 


tuting public business as 
contemplated in par. 3050, 
Joint Travel Regs., issued 


pursuant to sec. 3038, Career 
Compensation Act of 1949, 
as amended, 37 U.S.C. 253, 
appropriated funds may not 
be used to pay travel and 
per diem expenses of mem- 
ee bid idingnalbiictes 
Terminal to headquarters—in 
computation of per diem 
members of uniformed serv- 
ices assigned to courier serv- 
ice located in Pentagon who 
incident to escorting classi- 
fied material return to duty 
station from Friendship In- 
ternational Airport by 
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Conference 


Per diem—Continued 
Military personnel— Continued 


trucking services available 
only td courier service are 
entitled to have included 
time necessary for return 
travel from Friendship to 
Pentagon, requirement of 
par. 4204-3, Jt. Trav. Regs., 
for computation of per diem 
allowances on basis of com- 
mon carriers’ schedules per- 
taining only where terminal 
of carriers are _ situated 
within defined limits of mem- 
bers’ duty stations or in 
nearby area readily and eas- 
ily accessible by public car- 
rier; therefore, Friendship 
International Airport being 
outside of what may reason- 
ably be considered duty sta- 
tion of members, they were 
in travel status, and are en- 
titled to per diem from time 
of departure from National 
Airport to return to Penta- 
a 


Reduction 


Breakdown of privately owned 
automobile used on official 
business—breakdown or fail- 
ure in operation of privately 
owned automobile in which 
employee is traveling on of- 
ficial business under proper 
orders need no longer be 
classed as matter personal to 
employee and not incident 
to his official duty; there- 
fore, when employee is de- 
layed in official travel by rea- 
son of breakdown of his au- 
tomobile, use of which was 
determined to be advantage- 
ous to Govt., his per diem 
allowance should not be re- 
duced, if period of delay was 
reasonable and _ traveler’s 
action following breakdewn 
of vehicle accords with ad- 
ministrative instructions, or 
is approved administratively. 
20 Comp. Gen. 120, modified_ 

meals — although 

employee who incident to at- 
tending conference on official 
business claims actual | ex- 
penses in lHeu of per diem 
authorized and cost of so- 
cial functions associated 


with conference may not be 
paid actual expenses in ab- 
sence of authorization or ap- 
proval required by sec. 3, 
Travel Expense Act of 1949, 
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SUBSISTENCE—Continued 


Per diem—Continued 
Reduction—Continued 
as amended, 5 U.S.C. 836, 
and sec. 6.12, Standardized 
Govt. Travel Regs., for al- 
lowance of actual expenses, 
he may be paid expense of 
banquet as cost of confer- 
ence with appropriate deduc- 
tion from per diem, as speci- 
fied in sec. 6.7 of regula- 
tions, upon administrative 
determination that attend- 
ance at banquet was neces- 
sary to full participation 
in conference, reimburse- 
ment on actual expense basis 
under sec. 3 of 1949 act be- 
ing inappropriate for pay- 
ment of extraordinary costs 
of banquet attendance as 
part of conference meeting-- 


SUBSISTENCE ALLOWANCE 


Rations in kind availability—deter- 
mination—enlisted men of Air 
Force at overseas location who 
prior to availability of messing 
facilities resided on local econ- 
omy and were paid basic subsist- 
ence allowance at rete authorized 
when rations in kind are not 
available may not continue to be 
paid such rate on basis of general 
determination that distance be- 
tween residence and place of duty 
made it impracticable to use 
available mess, sec. 301, Career 
Compensation Act of 1949, as 
amended, 37 U.S.C. 402, and B.O. 
No. 10119, dated Mar. 27, 1950, 
requiring determination of im- 
practicability to be made on basis 
of each member’s individual cir- 
cumstances, distance between- 
residence and mess not being fac- 
tor for consideration ; therefore, 
basic allowance for subsistence at 
any rate in excess of separate ra- 
tions rate may not be authorized 
unless use of mess would inter- 
fere with accomplishment of or- 
ganization’s mission, or meals 
are missed because of scheduled 
GUS sisriincnevscitiiinnni nie 


SURPLUS PROPERTY 


(See Property, public, surplus) 


TAXES 


Exemption certificates — gasoline 
tax—irrespective of fact that 
Federal Govt. is not lable for 
Georgia Motor Fuel Tax imposed 
on gasoline purchases for Georgia 
National Guard under Federal 
petroleum supply contracts on 
premise that activity is State 
agency and that grants of Fed- 
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eral funds lose their identity and 
become State funds, even though 
supplies necessary to uniform, 
arm, and equip National Guard 
are paid from appropriated 
funds, disbursed by and subject 
to control of Federal Govt., re- 
imbursement of tax paid by sup- 
pliers of gasoline being provided 
for under contracts, suppliers 
should be required to execute tax 
exemption certificates (Stand. 
Form 1094—-Rev.) before reim- 
bursement is made to them, in 
order to protect interests of U.S. 
and immunity of National Guard 
from State tax, and certificates 
reported for collection pursuant 
to 7 GAO Policy and Procedures 
Manual for Guidance of Federal 
Agencies 4830.20.............. 
State 
Business privilege—Government li- 
ability—constitutionality of Il- 
linois Retailers’ Occupation 
Tax becoming effective as to 
Federal Govt. on Aug. 1, 1961, 
when tax was held applicable 
to State of Illinois, the tax— 
not sales tax but personal tax 
on both domestic and foreign 
contractors for privilege of do- 
ing business in Illinois—is ap- 
plicable to Govt. orders after 
Aug. 1, 1961, whether filled 
from sources within Illinois 
or shipped into Illinois 
from another State and, there- 
fore, agencies may reimburse 
contractors, except for submis- 
sion of doubtful claims to 
Claims Div. of GAO, under con- 
tracts that included tax clause, 
where tax was provided for in 
contract as separate item, or 
it can be established that bid 
price did not include tax be- 
cause of doubt as to its valid- 
ity, but payment is not author- 
ized where taxes are concealed 
in bid price, or there is no ex- 
pectation of reimbursements, 
and for purpose of evaluating 
future procurements, inclusion 
of standard tax clause in bid 
invitation and tax in bid price 
WER Gi itn caciswcccenn 
Constitutionality 
Assessment v. service charge— 
surcharge on sewerage serv- 
ices imposed by municipal- 
ity, incident to issuance of 
revenue bonds to finance im- 
provement of sewer and wa- 
ter systems, upon quarters 
occupied by Govt. under lease 
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TAXES—Continued 
State—Continued 
Constitutionality—Continued 


obligating Govt. to pay wa- 
ter and sewerage service 
charges is not assessment to 
amortize revenue bonds, but 
sewer service charge relat- 
ing to services needed by 
Govt. that involves its con- 
tractual obligation to lessor 
and not its immunity from 
local taxation, and Govt. 
having assumed _ responsi- 
buity for any sewerage serv- 
ice charges imposed upon 
lessor by municipal Govern- 
ment, surcharge, valid part 
of service charge may be paid 


under terms of lease_.__..- 


Court costs—cost of litigation 
undertaken by contractor at 
request of General Services 
Administration contracting 
officer to test constitutional- 
ity of State tax as it affects 
Idaho tax on gasoline se- 
eured by Atomic Energy 
Commission through Federal 
Supply Schedule contracts 
entered into pursuant to sec. 
201(a) (3), Federal Property 
and Administrative Services 
Act of 1949, as amended, 40 
U.S.C. 481(a) (3), which au- 
thorizes Administration to 
procure and supply personal 
property for use of executive 
agencies, is cost incurred by 
Administration in carrying 
out its normal duties and 
functions to protect interest 
of U.S. for which appropri- 
ations of other agencies are 
not available in absence of 
express statutory language, 
and outcome of litigation es- 
tablishing precedents appli- 
cable to purchases of all or- 
dering agencies in taxing 
State, Atomic Energy Com- 
mission is not required to 
reimburse part of litigation 
expenses incurred by Admin- 
istration to test constitu- 
tieneiity of tht.cnccacneccs 


Gasoline 


California — Federal roads— 
State of California having 
agreed that U.S. is entitled 
to refund under sec. 8101(a), 
Revenue and Taxation Code 
of California of motor 
fuel tax that is assessable 
on gasoline used in motor ve- 
hicles operated upon public 
highways and which was 
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State— Continued 
Gascline—Continued 


paid on fuel used in Govt. 
vehicles operated exclusively 
within confines of Joshua 
Tree National Monument, a 
Federal enclave where roads 
constructed and maintained 
with Federal funds are not 
public highways within 
meaning of sec. 8101(a), all 
Government agencies oper- 
ating in State of California 
should take appropriate ac- 
tion with respect to motor 
vehicle fuel tax refunds in 
a ee 
Recovery procedure 
Erroneous payment of State 
(New Mexico) gasoline 
taxes to gasoline compa- 
nies by Federal agencies 
is principally fault of Fed- 
eral Govt. rather than 
gasoline companies which 
were no more than chan- 
nel through which pay- 
ments were made _ to 
State; therefore, with- 
holding of amounts rep- 
resenting State taxes from 
gasoline companies is not 
proper and on refusal of 
State to refund taxes, debt 
should be reported to 
Claims Division of Gen- 
eral Accounting Office for 
collection pursuant to in- 
structions for uncollect- 
ible tax refund claims in 
7 General Accounting Of- 
fice Policy and Procedures 
Manual for Guidance of 
Federal Agencies 4830.20_ 
Irrespective of fact that Fed- 
eral Govt. is not liable for 
Georgia Motor Fuel Tax 
imposed on gasoline pur- 
chases for Georgia Na- 
tional Guard under Fed- 
eral petroleum supply con- 
tracts on premise that ac- 
tivity is State agency and 
that grants of Federal 
funds lose their identity 
and become State funds, 
even though supplies nec- 
essary to uniform, arm, 
and equip National Guard 
are paid from appropri- 
ated funds, disbursed by 
and subject to control of 
Federal Govt., reimburse- 
ment of tax paid by 
suppliers of gasoline be- 
ing provided for under 
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TAXES— Continued Page | TELEPHONES Page 
State—Continued Billing procedure—advance  pay- 
Gasoline—Continued ment—proposed billing change to 
Recovery procedure—Continued provide for advance payment of 
contracts, suppliers should local telephone service may not 
be required to execute tax be approved on basis that excep- 
exemption certificates tions have been recognized to ad- 
(Stand. Form 1094-Rev.) vance payment prohibition in 31 
before reimbursement is U.S.C. 529, exceptions to prohibi- 
made to them, in order to tion having been extended only 
protect interests of U.S. when provided for in either legis- 
and immunity of National lative or appropriations acts, and 
Guard from State tax, and for State or local governments 
certificates reported for because of their established finan- 
collection pursuant to 7 cial responsibility, but not for 
GAO Policy and Proce- any other group, including those 
dures Manual for Guid- rendering public utility services ; 
ance of Federal Agencies therefore, billing of Govt. on dif- 
NNT tessa exetciiccuaiio deementbnitinans 631 ferent terms than those of other 
Income tax withholding—Federal telephone subscribers presenting 
employees—voluntary salary no unsurmountable problems 
allotments for State and Dist. with telephone companies gener- 
of Columbia income taxes by ally, no particular accounting ad- 
employees who are not subject vantage can be perceived to pro- 
to mandatory tax withholding posed billing change and local 
may be permitted by regulation telephone bills should continue to 
issued by Civil Service Commis- be paid after rendition of service_ 659 
sion provided that in accord- TIME 
ance with sec. 5 of Pub, L. 87- Temporary periods—sea duty pay to 
304, 5 U.S.C. 3075, salary with- Navy enlisted crew members of 
holding is based upon written submarines during 150-day period 
request or authorization of em- submarines are undergoing alter- 
ployee, and while fee or charge ations and repairs, and berthing 
for cost of withholding tax and messing facilities aboard 
may not be exacted from State crafts are inoperative but avail- 
or Dist. of Columbia, charge able nearby, may not be paid on 
against employee may be, but basis that due to peculiarities of 
is not required to be, made de- construction, submarine  over- 
pending on policy of employing hauls present entirely different 
agency under Title V, Inde- problems than those considered 
pendent Offices Appropriation in 40 Comp. Gen. 618, departure 
Act, 1952, 5 U.S.C. 140, or from the construction of term 
whether uniform fee is imposed “temporarily” as used in sec. 
by Presidential action... 663 2(a) (1) (il) of E.0. No. 10821 to 
Refunds—State of California hav- mean period not in excess of 90 
ing agreed that U.S. is entitled days being unwarranted, as pe- 
to refund under sec. 8101(a), riod of time during which facili- 
Revenue and Taxation Code ties are temporarily out of oper- 
of California of motor fuel ation within meaning of Execu- 
tax that is assessable on tive order should not vary on ba- 
gasoline used in motor vehicles sis of type vessel involved, and, 
operated upon public highways also, extent of term should be 
and which was paid on fuel same for all members whether as- 
used in Govt. vehicles operated signed to vessels or submarines... 24 
exclusively within confines of TRANSPORTATION 
Joshua Tree National Monu- Accessorial charges—damage, loss, 
ment, a Federal enclave where ete., of property—Government li- 
roads constructed and main- ability—charges for cartage and 
tained with Federal funds are accessorial services furnished on 
not public highways within intrastate shipment of household 
meaning of sec. 8101(a), all goods which had been destroyed 
Government agencies operat- by fire at origin storage in transit 
ing in State of California point while awaiting street direc- 
should take appropriate action tion at destination point specified 
with respect to motor vehicle in Govt. bill of lading are not due 
fuel tax refunds in that State_ 593 earrier under contract requiring 
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ultimate destination delivery of 
household goods and bill of lad- 
ing constituting single unified 
transaction; therefore, services 
of packing, cartage, and storage 
incidental to actual transporta- 
tion of household goods are part 
of unified transaction, and ina- 
bility to furnish street address 
at time shipment was tendered 
does not mean destination of 
shipment was storage warehouse 
at origin, and carrier failing to 
accomplish delivery in accordance 
with terms of Govt. bill of lading, 
Govt. is not liable for charges 
accruing to storage location. _-- 
Automobiles—military personnel— 
foreign made automobile—cost of 
shipping privately owned foreign 
automobile purchased after May 
7, 1961, by commercial vessel 
when port officials refused to 
accept it on basis of power 
of attorney issued to his 
agent by Air Force officer reas- 
signed to U.S. prior to delivery 
of automobile may not be reim- 
bursed to officer, par. 5802, AF 
Manyal 75—4A, prohibiting ship- 
ment of foreign automobiles pur- 
chased overseas after May 7, 
1961, via Govt. facilities, or re- 
imbursement for shipment by 
eommercial facilities at personal 
expense, and par. 5804 requiring 
shipping officer arrangements for 
entitlement to shipment pursuant 
to 46 U.S.C. 1241(c) at Govt. ex- 
pense on commercial American 
vessels and prohibiting accept- 
ance at loading port of vehicle 
from agent of member who did 
not have physical possession of 
vehicle before his departure to 
U.S.; therefore, in absence of 
administrative determination 
that best interests of Govt. and 
officer would be served by ship- 
ment at later date by agents of 
Govt., port authorities properly 
refused to accept officer’s car 
from his agent after his depar- 
CD Wi ikttitctintincnetadane 
Dependents 
Military personnel 
Advance travel of dependents— 
administrative approval — 
where in contemplation of 
deactivation of Air Force 
Base officer is selected for 
overseas assignment at 
which he elected to serve 
unaccompanied by depend- 
ents, but before overseas 
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Dependents—Continued 


Military personnel— Continued 
orders issued he was given 
humanitarian assignment 
within U.S., under orders is- 
sued about same time over- 
seas transfer would have 
been made is entitled to re- 
imbursement for advance 
travel of dependents and to 
dislocation allowance incl- 
dent to permanent duty sta- 
tion transfer within U.S., on 
basis of administrative de- 
termination that transfer 
was for need of service, and 
acceptance of commanding 
officer’s certificate submitted 
under par. 7000-9, Joint 
Travel Regs., that officer was 
advised prior to issuance of 
overseas assignment orders 
that they would issue as ap- 
plying to advance travel of 
dependents to officer’s new 
duty station in U.S_..--.- 

Children—under five—at time of 
member’s retirement—mem- 
ber of uniformed services 
stationed overseas who upon 
retirement delayed return to 
home of selection for a year 
during which time daughter 
became 5 years of age is not 
entitled to monetary allow- 
ance in lieu of transporta- 
tion for land portion of 
daughter’s travel under par. 
7003, Joint Travel Regs., 
authorizing transportation 
of dependents 5 years of age 
or over, pars. 4158-1 and 
7012-1 providing for entitle- 
ment to transportation of 
member and dependents as of 
when he retires, and while 
performance of travel is per- 
mitted within 1 year after 
member's termination of ac- 
tive duty, his travel rights 
accrue as incident of and at 
time of retirement, and de- 
lay in travel does not estab- 
lish additional period of time 
during which home of selec- 
tion travel rights may be in- 
creased or decreased by 
events occurring subsequent 
to retirement 

Circuitous routes—transporta- 
tion of dependents of mem- 
bers of uniformed services to 


temporary duty stations 


overseas to which members 
have been assigned incident 
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of overseas station is not 
provided for by 37 U.S.C. 
406, and, therefore, there is 
no authority for promulga- 
tion of regulations to permit 
travel of dependents to mem- 
ber’s permanent duty station 
via his temporary duty 
points, subpar. (a) limiting 


transportation of dependents , 


incident to ordered perma- 
nent change of station to 
distance from old to new 
permanent station, and ex- 
ceptions to this general rule 
in subpar. (e) applying only 
to situations where orders 
have not been issued, or 
have been issued under cir- 
cumstances precluding their 
use as authority for trans- 
portation of member’s de- 


Although subsequent infor- 
mation evidences Marine 
Corps enlisted member 
was not reduced to his 
lowest enlisted grade until 


completion of appellate re- 
view of general court-mar- 
tial that sentenced him to 
dishonorable discharge, 
forfeiture of all pay and 
allowances, and _ confine- 
ment, automatic reduction 
provided by Article 58a, 
Uniform Code of Military 
Justice, upon approval of 
court-martial sentence by 
convening authority not 
being required by naval 
regulations, and that, 
therefore, member was in 
grade of sergeant (E-4)— 
eligible grade for trans- 
portation of dependents 
and dislocation allow- 
ance—on effective date of 
orders transferring him 
after confinement from 


tion of dependent from place 
of marriage to new station, 
not to exceed constructive 
cost to Govt. had transporta- 
tion been provided from old 


a cucdaasaakaanine 287 Disciplinary Command to 
Court-martial sentence Quantico pending review 
Notwithstanding absence of of his case, member is, 
evidence to establish that nevertheless, not entitled 
Marine Corps’. sergeant to travel and transporta- 
(E-4) was reduced to tion allowances, his as- 
grade of private under signment pending appel- 
general court-martial for late review of his sentence 
confinement and _ subse- being of a temporary na- 
quent punitive discharge, ture, transfer orders are 
member, nevertheless, is not competent permanent 
not entitled to payment change of station orders 
for travel of his depend- under which member is 
ents and to dislocation eligible to receive benefits 
allowance for shipment of provided by 37 U.S.C. 404 
his household effects inci- for members authorized 
dent to orders releasing permanent change of sta- 
him from disciplinary tion. 42 Comp Gen. 222, 
command and_ transfer- WIOGIIOE. wie ntcenienicicintiin 568 
ring him for duty pend- Dependant acquired after issu- 
ing review of his case by ance of orders—Marine Corps 
Court of Military Appeals, officer detached from over- 
par. 126e of Manual for seas station from which de- 
Courts-Martial, 1951, and pendents were restricted and 
E.0. No. 10652, Jan. 10, assigned, without temporary 
1956, in effect at time of duty en route, to permanent 
court-martial, providing station in U.S. under orders 
for automatic reduction of authorizing 30 days’ delay, 
member to lowest pay plus travel time, amended 
grade, and, therefore, at time of reporting at de- 
member not meeting E-4 barkation point te authorize 
pay grade for entitlement additional delay, who is mar- 
to transportation of de- ried before new reporting 
pendents and dislocation time authorized, is entitled 
allowance, there is no au- under par. 7060-2, Joint 
thority to pay his claim__ 222 Travel Regs., to transporta- 
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members of Navy who, when 
home port or home yard of 
vessel to which they are as- 
signed is changed incident to 
process of releasing them 


Ship based mobile units 





Navy 
members who are assigned 
to ship based fleet activity 
mobile units when they re- 
ceive notice that home port 


TRANSPORTATION— Continued Page | TRANSPORTATION— Continued Page 
Dependents—Continued Dependents— Continued 
Military personnel—Continued Military personnel—Continued 

to new station, restricted from active duty, move their 
status of old station not dependents to another loca- 
limiting entitlement, and re- tion have not had change of 
porting at debarkation point station which bears any rela- 
being viewed as temporary tion to performance of duty 
duty in accordance with par. aboard vessel or at home port 
5015.1d, Marine Corps Per- to constitute permanent 
sonnel Manual, effective date change of station under sec. 
of member’s orders for trans- 803(c), Career Compensa- 
portation of dependent is for tion Act of 1949, 37 U.S.C. 
determination pursuant to 253(c), for entitlement to 
par. 8003-1b2 of regula- dislocation allowance, and 
tions; therefore, additional fact that members were not 
time allowed for reporting released from duty until 
extending beyond marriage approximately 1 month after 
date, member is entitled to effective date of change of 
transportation of dependent home port does not afford 
acquired before effective date any basis for conclusion that 
of permanent change of sta- change was for any purpose 
bn CUR centevamnnnnon 844 other than release of mem- 

Dependent acquired while on bers from active duty___--- 183 
temporary duty—to provide for Release from active duty—En- 
reimbursing members of uni- listment prior to selection of 
formed services for travel of home—although Reserve offi- 
dependents acquired before cer of uniformed services 
effective date of orders while who when involuntarily re- 
at or en route from tempo- leased to inactive duty does 
rary duty station, Secretary not select home for purpose 
of Military Establishment of entitlement to travel and 
concerned, under broad stat- transportation allowances 
utory authority vested in provided by par. 4158-1a, 
him under 37 U.S.C. 406(c) Joint Travel Regs., accrues 
to prescribe conditions and no entitlement to transpor- 
limitations of member’s en- tation of dependents and 
titlement upon permanent household effects incident to 
change of duty station to that release, subsequent en- 
allowances authorized by listment in Regular Army 
sec. 406(a) for travel of de- entitles him to transporta- 
pendents, may either retain tion of dependents and 
par. 7060, Joint Travel household effects to first per- 
Regs., to limit entitlement to manent station not to exceed 
that from temporary duty distance from home; how- 
station to new permanent ever, member not having se- 
duty station, or revise regu- lected home, if he continued 
lation by adopting one of two to maintain dependents at 
proposals—(1) transporta- old duty station until enlist- 
tion from place where de- ment, he would be entitled 
pendent is acquired to new to transportation for depend- 
permanent duty station in ents and household effects to 
all cases regardless of first permanent station from 
whether permanent duty sta- place where located on date 
tion is outside or within of enlistment not to exceed 
U.S. ; or (2) authorize trans- cost from old station, and, 
portation only in cases when if not, entitlement to trans- 
permanent change of duty portation to permanent sta- 
station is from overseas to tion would be from place lo- 
WOE ciibccnktbuibunidenee 645 cated at time of enlistment 
Dislocation allowance — vessel not to exceed cost from 

and port changes—Reserve place of enlistment___--__ 370 
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Navy officer married while 
on authorized leave who 
traveling by privately owned 
vehicle, under orders di- 
rected him to report to ship 
without specifying report- 
ing date or mode of trans- 
portation to be used, reports 
to new permanent duty sta- 
tion prior to expiration of 
leave and authorized travel 


Household effects 
Delivery impossibility — payment 
basis—charges for cartage and 
accessorial services furnished 
on intrastate shipment of 
household goods which had 
been destroyed by fire at origin 
storage in transit point while 
awaiting street direction at 
destination point specified in 
Govt. bill of lading are not due 
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of vessel is changed but who time may be paid monetary 
do not move dependents to allowance in lieu of trans- 
new station until sometime portation for travel of wife, 
after effective date in notice determination of effective 
because unit is deployed date of travel orders under 
overseas at the time, never- par. 3003-1b, Joint Travel 
theless, must have statutory Regs., being on basis of ac- 
designation of home port of tual commercial carrier 
vessel as members’ perma- (rail) schedules rather than 
nent station in sec. 303(c), in accordance with Navy 
Career Compensation Act of ° Travel Instructions provid- 
1949, 37 U.S.C. 253(c), ap- ing that travel time by pri- 
plied so that effective date in vately owned automobile in 
orders directing change of excess of authorized travel 
home base of vessel is date by common carrier will be 
for determining members’ added to date of detachment, 
dependents who are entitled and officer having been mar- 
to transportation at Govt. ried on date he was required 
expense rather than con- to commence travel in order 
structive date on which unit to reach destination on date 
actually moved to new base. 167 he reported, had dependent 
Temporary duty—en route to on effective date of orders 
permanent overseas station— within meaning of par. 
transportation of depend- 7060-2 and is entitled to re- 
ents of members of uni- imbursement for cost of de- 

formed services to temporary pendent’s travel__....__-- 647 
duty stations overseas to Transfer at member’s request— 
which members have been Navy enlisted member whose 
assigned incident to ordered change of duty station or- 
permanent change of over- ders pending transfer to 
seas station is not provided Fleet Reserve and _ subse- 
for by 37 U.S.C. 406, and, quent release to inactive 
therefore, there is no author- duty were issued at his re- 
ity for promulgation of reg- quest, conditioned on ac- 
ulations to permit travel of eceptance of allowances to 
dependents to member’s per- cover move to home of selec- 
manent duty station via his tion and execution of irrev- 
temporary duty points, sub- ocable waiver to future 
par. (a) limiting transpor- claim for travel or trans- 
tation of dependents incident portation expenses is not en- 
to ordered permanent change titled to travel allowances 
of station to distance from incident to transfer to sep- 
old to new permanent sta- aration activity in area of 
tion, and exceptions to this home of selection, as char- 
general rule in subpar. (e) acter of orders issued at re- 
applying only to situations quest of and for convenience 
where orders have not been of member was permissive 
issued, or have been issued rather than directive, pre- 
under circumstances preclud- cluding payment of travel 
ing their use as authority allowances subsequent to 
for transportation of mem- date of waiver to entitle- 
ber’s dependents____------ 287 ment to further travel al- 

Time of accrual of rights— lowance payments______--- 187 
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carrier under contract requir- 
ing ultimate destination deliv- 
ery of household goods and bill 
of lading constituting single 
unified transaction; therefore, 
services of packing, cartage, 
and storage incidental to ac- 
tual transportation of house- 
hold goods are part of unified 
transaction, and inability to 
furnish street address at 
time shipment was tendered 
does not mean destination of 
shipment was storage ware- 
house at origin, and carrier 
failing to accomplish delivery 
in accordance with terms of 
Govt. bill of lading, Govt. is 
not liable for charges accruing 
to storage location__._...---- 


Military personnel 


Advance shipments—approval— 
where in contemplation of 
deactivation of Air Force 
Base officer is selected for 
overseas assignment at which 
he elected to serve unaccom- 
panied by dependents, but 
before overseas orders issued 
he was given humanitarian 
assignment within U.S., un- 
der orders issued about same 
time overseas transfer would 
have been made is entitled 
to reimbursement for ad- 
vance travel of dependents 
and to dislocation allowance 
incident to permanent duty 
station transfer within U.S., 
on basis of administrative 
determination that transfer 
was for need of service, and 
acceptance of commanding 
officer’s certificate submitted 
under par. 7000-9, Joint 
Travel Regs., that officer was 
advised prior to issuance of 
overseas assignment orders 
that they would issue as ap- 
plying to advance travel of 
dependents to officer’s new 
duty station in U.S__------ 

Release from active duty—en- 
listment prior to selection of 
home—although Reserve offi- 
cer of uniformed services 
who when involuntarily re- 
leased to inactive duty does 
not select home for purpose 
of entitlement to travel and 
transportation allowances 
provided by par. 4158-1a, 
Joint Travel Regs., accrues 
no entitlement to the trans- 
portation of dependents and 
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504 


Household effects—Continued 
Military personnel—Continued 


household effects incident to 
that release, subsequent en- 
listment in Regular Army 
entitles him to transporta- 
tion of dependents and 
household effects to first per- 
manent station not to exceed 
distance from home; how- 
ever, member not having se- 
lected home, if he continued 
to maintain dependents at 
old duty station until enlist- 
ment, he would be entitled to 
transportation for depend- 
ents and household effects to 
first permanent station from 
place where located on date 
of enlistment not to exceed 
cost from old station, and, if 
not, entitlement to trans- 
portation to permanent sta- 
tion would be from place lo- 
cated at time of enlistment 
not to exceed cost from 
place of enlistment________ 


Overseas employees—removals, sus- 


pensions, etce.—excess cost lia- 
bility—transportation of 
household effects of overseas 
employee in excess of author- 
ized weight allowance incident 
to reduction-in-force action 
which, on appeal, is determined 
to have been improper, does not 
come under back pay act of 
Aug. 24, 1912, as amended, 5 
U.S.C. 652, which authorizes 
only payment of compensation 
not incidental expenses for im- 
proper removals, but must be 
considered as _ transportation 
incident to return of overseas 
employee for reasons beyond 
his control, subject to weight 
allowance limitations in sec. 7 
of Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3, 
and E.0. No. 9805, as amend- 
ed; therefore, employee may 
not be relieved of payment for 
excess weight costs in transpor- 
tation of his household effects 
to U.S. and return to overseas 
station upon restoration to 


Section 22 quotations—military im- 


charging 
agency—offer under 


pedimenta—base for 
civilian 


sec, 22, Interstate Commerce 
Act to transport in passenger 
train service Atomic Energy 
shipments of 


Commission 
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Rates—Continued use of indirect route and unau- 
training material in Govt- thorized transportation services 
owned cars under same condi- fo net appreved.cs nccnccnccas= 834 
tions and at same rates as TRAVEL ALLOWANCE 
those available for transporta- Military personnel 
tion of military impedimenta is Enlistment extension, discharge, 
offer to move shipments under reenlistment, etc. 
sec, 22 quotation of Joint Mil- Enlisted Air Force member 
itary Passenger Agreement in who upon cancellation of 
effect at time transportation voluntary l-year extension 
service is furnished, and per- of 4-year enlistment for pur- 
tinent agreement providing pose of immediate reenlist- 
that charges for transporting ‘ ment is discharged at expira- 
military impedimenta will be tion of 4-year term of service 
same amount in dollars and is entitled to payment for ac- 
cents as would apply if ship- crued leave and travel allow- 
ments moved in regular freight ance, member not having 
train service under current tar- commenced service under ex- 
iffs and agreement with mili- tension he is considered dis- 
tary authorities, sec. 22 quo- charged at expiration of 
tation offered to Atomic En- term of service rather than 
ergy Commission requires that for purpose of enlistment, 
basis of charges in appropriate even though cancellation of 
Joint Military Passenger extension was to permit 
Agreement apply equally in member to reenlist imme- 
computing charges for trans- diately following discharge ; 
portation of training mate- however, when service com- 
rials for Commission... 203 mences under extended en- 

Tariffs—construction—Joint Mili- listment following normal 
tary Passenger Agreement un- date of expiration of enlist- 
der sec. 22, Interstate Com- ment, then extension has 
merce Act for transportation become fully effective and 
of military impedimenta in pas- discharge based on cancella- 
senger service is in nature of tion of extension before com- 
special tariff covering specified pletion of obligated period of 
transportation services for service in order to reenlist is 
Govt. and like any other tariff discharge for purpose of con- 
is to be construed according to tinuing in service with- 
meaning which words used rea- in contemplation of par. 
sonably convey; therefore, of- 4157-4, Joint Travel Regula- 
fer to transport military im- tions, 37 U.S.C. 501(b)(1), 
pedimenta in passenger train and payment for accrued 
service at same charge—‘“the leave and travel allowance is 
same amount in dollars and not authorized............ 447 
cents’—as if shipment had Although Army and Air Force 
moved in regular freight serv- enlisted members now are 
ice requires determination of permitted under act of July 
what normal freight charges 12, 1955, 10 U.S.C. 38263 
would be on like shipment of and 8263, to extend enlist- 
military impedimenta in ments for less than 1 year 
freight service, and then those and to receive pay and al- 
charges (dollars and cents) are lowances, pursuant to 37 
to be applied via passenger U.S.C. 906, as though they 
GON sabia accsacdtonnanioce 203 had reenlisted, act not hav- 

Requests—issuance, use, etc.—credit ing extended to Army and 

cards—credit cards system for Air Force members provision 

procurement of passenger air in 1912 act, 10 U.S.C. 6295, 

transportation services which leaving any right, privilege, 
would require issuance of trans- or benefit unaffected by dis- 
portation request after travel had charge before completion of 
been _ performed, necessitate enlistment or extended en- 
changes in uniform billing and listment, except that of en- 
payment procedures, and jeopard- titlement to pay and allow- 


ize controls designed to minimize ances for period not served, 





888 


TRAVEL ALLOWANCE— Continued 


INDEX DIGEST 





Military personnel—Continued 


Enlistment extension, discharge, 
reenlistment, ete.— Continued 
member who voluntarily ex- 
tended enlistment for 5 
months and was serving in 
extension period at time of 
discharge is not deemed dis- 
charged at expiration of 
term of service but for pur- 
pose of reenlistment and, 
therefore, payment of travel 
allowance and unused ac- 
crued leave is unauthorized ; 
however, member is entitled 
to lump-sum payment for 
accrued leave at time exten- 
sion of enlistment became 
effective, unless he elected to 
earry leave forward__-_--- 


TRAVEL EXPENSES 
Actual expenses—predetermined rates 


in high cost areas—travel regula- 
tions to authorize reimbursement 
on basis of predetermined maxi- 
mum actual subsistence rates for 
normal, routine travel on tempo- 
rary duty assignments in high 
cost of living localities having ef- 
fect of inducing authorization or 
approval of actual expense sub- 
sistence without appropriate con- 
sideration in each case of actual 
facts existing at time travel is di- 
rected and performed would not 
meet requirement of “unusual cir- 
cumstances” prescribed by sec. 3 
of Travel Expense Act of 1949, as 
amended, 5 U.S.C. 836, for en- 
titlement to reimbursement of ac- 
tual expenses when maximum per 
diem allowance does not meet 
actual and necessary expenses of 
trip, inflated prices being com- 
mon to all travelers in high ex- 
pense area, normal, routine trav- 
el in area is usual rather than 
unusual circumstance prescribed 
by sec. 3 for reimbursement of 


Air travel 


Credit card use—credit card sys- 
tem for procurement of passen- 
ger air transportation services 
which would require issuance 
of transportation request after 
travel had been performed, ne- 
cessitate changes in uniform 
billing and payment proce- 
dures, and jeopardize controls 
designed to minimize use of in- 
direct route and unauthorized 
transportation services is not 
approved 


447 


440 


Appropriation 
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Reservation penalties—liability— 
recovery—‘‘no-show” penalty 
charges imposed by airlines 


when Govt. personnel fail to 
use or cancel reservations and 
which are paid by Govt. may 
not be recovered by involuntary 
collections from current pay of 
members of uniformed services 
as erroneous payments under 
authority of 5 U.S.C, 46d, term 
“erroneous payments” in that 


section denoting payments 
which are incorrect, contain 
error, or otherwise deviate 


from law or regulation under 
which payment is made ; there- 
fore, “no-show” penalty pay- 
ments having been correctly 
made, even though Govt. in- 
curred expense for which mem- 
ber is liable, involuntary col- 
lection from current pay of 
mémber to recover indebtedness 
may not be made under author- 
ity of 5 U.S.C. 46d, member’s 
indebtedness to U.S. being re- 
sult of his negligence or mis- 
conduct and not result of any 
amounts having been paid in 
error on behalf of member by 
DOOR i didi Gkitbbseniinne 
availability — lapsed 
appropriations—practice of State 
Department in charging expired 
appropriation for overseas travel 
costs, after travel had been per- 
formed in succeeding fiscal year 
and original travel orders which 
designated succeeding appropria- 
tion for obligation had been can- 
celed, on basis of sec. 10, act of 
Aug. 1, 1956, 5 U.S.C. 1700, 
which authorized charging of 
travel and transportation costs 
to appropriation current at time 
travel begins, is not proper in 
absence of anything in act or its 
legislative history that indicates 
that after fiscal year appropria- 
tion has expired it retroactively 
may be obligated to cover travel 


costs incurred in subsequent fiscal 


year, and, therefore, while no ad- 
justment action will be taken in 
connection with previous travel 
costs which were improperly 
charged, in future travel costs 
may not be charged to ex- 


pired appropriations._......._.. 

Military personnel 

Authorization—Subsequent to rec- 
ord correction—issuance of 
amendatory orders long after 
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correction of military record 
and acceptance by member of 
settlement, which under 10 
U.S.C. 1552(c) satisfied claim 
resulting from correction, to 
provide mileage, monetary al- 
lowances in lieu of transporta- 
tion of member’s dependents, 
and dislocation allowance was 
without effect to entitle mem- 
ber to permanent change of sta- 


tion allowances, approval by ° 


Sec. of Air Force of recom- 
mendations of Board for Cor- 
rection of Military Records 
under authority of 10 U.S.C. 
1552 to show that officer was 
not released from active duty, 
nor passed over for promotion 
making no reference to perma- 
nent change of station, and 
instructions to discharge mem- 
ber from enlisted status and 
restore him to commissioned 
grade failing to indicate that 
travel was involved; there- 
fore, amendatory orders inde- 
pendently directing correction 
not considered by board did not 
entitle officer to permanent 
change of station allowances 
and action should be taken to 
recover payments made under 
amendatory orders... ~~~ 


Between residence and headquar- 


ters—officers who are assigned 
to Armed Forces Courier Serv- 
ice located in Pentagon from 
where they depart with classi- 
fied material they are escorting 
for National Airport via Govt. 
vehicle and return from Friend- 
ship International Airport by 
air carrier trucking service— 
special delivery service and not 
regularly scheduled limousine 
service for convenience of all 
airline passengers—-may not be 
reimbursed transportation ex- 
pense involved for round-trip 
travel between Fentagon and 
residences, in view of fact that 
Pentagon is not terminal of 
earrier incident to either de- 
parture or return travel of 
officers and, therefore, there is 
no authority to reimburse offi- 
cers for travel normally re- 
quired between home and place 


Change of station status—under 


ordered change in duty assign- 
ments from point within city 
and county of Honolulu, which 
embraces Island of Oahu, 
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Military personnel— Continued 


Hawali, to Dist. of Honolulu, 
corresponding to urban area of 
city of Honolulu, move by mem- 
ber of uniformed services to 
Honolulu, which required 
temporary occupancy of hotel 
accommodations for himself 
and family, entitles member to 
payment for travel, temporary 
lodging, dependents’ travel, 
and dislocation allowance, 
change in duty assignments 
constituting permanent change 
of station within purview of 
par. 1150-10a, Joint Travel 
Regs., and, although city and 
county of Honolulu has fea- 
tures of incorporated city, it, 
nonetheless, has dual type gov- 
ernment combining features of 
county with those of munici- 
pality and, therefore, transfer 
of member to official station 
within boundaries of Dist. of 
Honolulu constitutes perma- 
nent change of station... _-_ 


Dependents—time of accrual of 


right—Navy officer married 
while on authorized leave who 
traveling by privately owned 
vehicle, under orders directing 
him to report to ship without 
specifying reporting date or 
mode of transportation to be 
used, reports to new permanent 
duty station prior to expira- 
tion of leave and authorized 
travel time may be paid mone- 
tary allowance in lieu of trans- 
portation for travel of wife, 
determination of effective date 
of travel orders under par. 
3003-—1b, Joint Travel Regs., 
being on basis of actual com- 
mercial carrier (rail) sched- 
ules rather than in accordance 
with Navy Travel Instructions 
providing that travel time by 
privately owned automobile in 
excess of authorized travel by 
common carrier will be added 
to date of detachment, and offi- 
cer having been married on 
date he was required to com- 
mence travel in order to reach 
destination on date he re- 
ported, had dependent on ef- 
fective date of orders within 
meaning of par. 7060-2 and is 
entitled to reimbursement for 
cost of dependent’s travel__.- 


Leaves of absence—station change 


consequence of leave—travel of 
member of armed services of 
U.S. incident to grent of 
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emergency leave under perma- 
nent change of station orders, 
where less than 60 days remain 
to complete overseas tour of 
duty, is regarded as travel per- 
formed on public business en- 
titling member to receive ap- 
propriate change of station 
travel allowances, regulation 
authorizing permanent change 
of station order constituting 
administrative determination 
that return of member to his 
overseas station is not war- 
ranted, determination that 
does not exceed authority 
granted military Secretaries 
in sec. 303(a), Career Com- 
pensation Act of 1949, as 
amended, 37 U.S.C. 253(a), to 
prescribe regulations for uni- 
ee eee 
Local travel—vicinity of duty sta- 
tion—member of uniformed 
services who is assigned to 
permanent duty station (West- 
over Air Force Base) to per- 
form investigations in definite 
area encompassing part of a 
State (western half of Massa- 
chusetts) and all cities therein 
and who, while traveling in 
area and receiving subsistence 
allowance, has to procure meals 
is not required to have all 
travel in area regarded as in 
“immediate vicinity” of duty 
station so as to be precluded 
under par. 6450, JTR, from 
reimbursement for meals ; how- 
ever, travel to city (Spring- 
field) which ts 18 miles away 
and takes 38 minutes of actual 
travel time where noon meal is 
procured is not travel away 
from duty station under 387 
U.S.C. 404 and par. 4205-4, 
JTR, and reimbursement for 
meal is not authorized, but al- 
lowance for meals at other 
places outside immediate vicin- 
ity of Base is proper, less pro- 
rated reduction from subsist- 
ence allowance for such meals_ 
Reserve Officers’ Training Corps— 
summer training—Naval Re- 
serve Officers’ Training Corps 
students who return home up- 
on completion of their college 
spring semester prior to re- 
porting for summer training 
may be paid travel allowances 
in connection with travel un- 
der competent orders from 
home to summer training area 
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and return, as well as when 
traveling from their NROTC 
unit to summer training, as 
provided by pars. 5001 and 
5002 of Naval Travel Instruc- 
tions, in view of 37 U.S.C. 
422(c) authorizing for such 
students allowances provided 
under 37 U.S.C. 404 for Naval 
Academy midshipmen, and 
midshipmen being eligible for 
travel allowances when ordered 
from home while in leave 
status to training duty and re- 
turn prior to reporting to Acad- 
emy, students, although not in 
comparable leave status while 
at home, may be paid travel 
allowances, orders directing 
their attendance at summer 
training involving ‘travel 
while under orders” for train- 
ing, irrespective of whether 
travel is performed from home 
or college to training duty 
OEE cnacucanenminnannseanee 
Reservists—release from active 
duty—enlistment at other than 
last duty station—Reserve offi- 
cer who incident to involun- 
tary release to inactive duty 
with readjustment pay has 
right under 4158-la, Joint 
Travel Regs., to select home 
for purpose of entitlement to 
transportation and travel al- 
lowances but who voluntarily, 
after break in service, enlists 
at other than last duty station 
prior to completion of travel 
to selected home is not entitled 
to allowances for own travel 
from place of release from ac- 
tive duty to place of enlist- 
ment, such travel having been 
performed for personal reasons 
while out of service and not 
having been authorized inci- 
dent to either release from ac- 
tive duty or to enlistment____ 
Retirement — entitlement estab- 
lished at time of retirement— 
member of uniformed services 
stationed overseas who upon 
retirement delayed return to 
home of selection for a year 
during which time daughter be- 
came 5 years of age is not en- 
titled to monetary allowance 
in lieu of transportation for 
land portion of daughter's 
travel under par. 7003, Joint 
Travel Regs., authorizing 


transportation of dependents 5 
years of age or over, pars. 
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4158-1 and 7012-1 providing 
for entitlement to transporta- 
tion of member and dependents 
as of when he retires, and 
while performance of travel is 
permitted within 1 year after 
member’s termination of ac- 
tive duty, his travel rights 
accrue as incident of and at 
time of retirement, and delay 
in travel does not establish ad- 
ditional period of time during 
which home of selection travel 
rights may be increased or de- 
creased by events occurring 
subsequent to retirement. _ 
Sports, etc., events—Air Force 
members who in connection 
with sports programs attend 
coaches’ and officials’ training 
schools under temporary duty 
orders designating them as 
command supervisors are not 
entitled to per diem and trans- 
portation payments, even 
though par. 18c, Air Force Reg. 
No. 34-47, dated May 31, 1961, 
authorizing sports programs, 
provides travel and per diem 
expenses for command super- 
visor who is in charge of sports 
team, members having been as- 
signed to teams for training 
and not to assume command, 
and mere designation on travel 
orders of members as command 
supervisor, absence perform- 
ance of that duty, does not en- 
title them to travel at Govt. 
expense; therefore, temporary 
duty of trainees not constitut- 
ing public business as contem- 
plated in par. 3050, Joint Trav- 
el Regs., issued pursuant to 
sec. 303, Career Compensation 
Act of 1949, as amended, 37 
U.S.C. 253, appropriated funds 
may not be used to pay travel 
and per diem expenses of mem- 
WEEE ncccccommaniemaatenane 


Taxicabs—between lodging and tem- 


porary duty point—unusual circum- 
stances—use of taxicabs by mem- 
bers of uniformed services for 
travel between their lodging and 
place of temporary duty when 
lodging is so remote from tem- 
porary duty station that it Is 
not reasonably accessible by 
public conveyance and when 
travel requires excessive ex- 
penditure of personal ‘funds is 
considered travel on official 
business to entitle members to 
reimbursement for actual ex- 
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Military personnel—Continued 


penses provided that expenses 
are administratively approved__ 
Transfer at member's request— 
Navy enlisted member whose 
change of duty station orders 
pending transfer to Fleet Re- 
serve and subsequent release to 
inactive duty were issued at 
his request, conditioned on ac- 
ceptance of allowances to cover 
move to home of selection and 
execution of irrevocable waiver 
to future claim for travel or 
transportation expenses is not 
entitled to travel allowances 
incident to transfer to separa- 
tion activity in area of home 
of selection, as character of 
orders issued at request of and 
for convenience of member was 
permissive rather than direc- 
tive, precluding payment of 
travel allowances subsequent to 
date of waiver to entitlement 
to further travel allowance 
POPMORED  «.ccouscuensisinnntin 
Travel status—travel of member 
of armed services of U.S. inci- 
dent to grant of emergency 
leave under permanent change 
of station orders, where less 
than 60 days remain to com- 
plete overseas tour of duty, 
is regarded as travel performed 
on public business entitling 
member to receive appropriate 
change of station travel allow- 
ances, regulation authorizing 
permanent change of station 
order constituting administra- 
tive determination that return 
of member to his overseas sta- 
tion is not warranted, deter- 
mination that does not exceed 
authority granted military Sec- 
retaries in sec. 303(a), Career 
Compensation Act of 1949, as 
amended, 37 U.S.C. 253(a), to 
prescribe regulations for uni- 
formed services... ...c..ccua 
expenses—reservation 
penalty—paid by the Government— 
collection — ‘‘no-show” penalty 
charges imposed by airlines when 
Govt. personnel fail to use or 
cancel reservations and which 
are paid by Govt. may not be re- 
covered by involuntary collec- 
tions from current pay of mem- 
bers of uniformed services as 
erroneous payments under au- 
thority of 5 U.S.C. 46d, term 
“erroneous payments” in that sec- 
tion denoting payments which 
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Parking fees. 


are incorrect, contain error, or 
otherwise deviate from law or 
regulation under which payment 


is made; therefore, “no-show” 
penalty payments having been 
correctly made, even though 


Govt. incurred expense for which 
member is liable, involuntary col- 
lection from current pay of mem- 
ber to recover indebtedness may 
not be made under authority of 
5 U.S.C. 46d, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and not 
result of any amounts having been 
paid in error on behalf of mem- 
O00 OF GOUE. ccenesscundaaveue 


Overseas employees—return for rea- 


sons beyond employee’s control— 
removals, suspensions, ete.—trans- 
portation of household effects of 
overseas employee in excess of au- 
thorized weight allowance inci- 
dent to reduction-in-force action 
which, on appeal, is determined 
to have been improper, does not 
come under back pay act of 
Aug. 24, 1912, as amended, 5 
U.S.C. 652, which authorizes only 
payment of compensation not in- 
cidental expenses for improper 
removals, but must be considered 
as transportation incident to re- 
turn of overseas employee for rea- 
sons beyond his control, subject 
to weight allowance limitations 
in sec. 7 of Administrative Ex- 
penses Act of 1946, 5, U.S.C. 
73b-3, and E.O. No. 9805, as 
amended, therefore, employee 
may not be relieved of payment 
for excess weight costs in trans- 
portation of his household effects 
to U.S. and return to overseas 
station upon restoration to duty. 
(See Fees, parking, 
privately owned vehicles) 


Return to official station for hospitali- 


zation, etc.—reimbursement for re- 
turn to temporary duty station— 
although sec. 6.5b, Standardized 
Govt. Travel Regs., is silent about 
returning an employee at Govt. 
expense to temporary duty sta- 
tion he left when incapacitated 
for duty, fact that regulation per- 
mits administrative allowance of 
travel expenses, when authorized 
or approved, for return to head- 
quarters of employee incapaci- 
tated by illness or injury not due 
to own misconduct, there is no 
basis to require.employee to place 
himself back at point of inter- 
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rupted temporary duty at own 
expense, as it is immaterial 
whether another employee or 
same employee completes tempo- 
rary duty assignment; therefore, 
employee who had been returned 
to official station at Govt. ex- 
pense for medical treatment may 
be reimbursed for cost of return- 
ing to complete temporary duty 
assignment. B-126546, Mar. 13, 
Ry PO tenis aindiemenn 


TREATIES 
Construction—agreement 


between 
State Dept. and Federal Republic 
of Germany to provide for pro- 
spective payment of cost of clean- 
ing municipal streets adjacent to 
property occupied by U.S. Forces 
and imposed by municipalities on 
all owners and occupiers of prop- 
erty is not precluded under provi- 
sions of Bonn Conventions ex- 
empting U.S. from payment of 
taxes and providing for free use 
of those facilities and services 
enjoyed by residents without 
charge in view of State Dept. con- 
struction that terms of treaty do 
not exempt Forces from payment 
of street cleaning charges as- 
sessed by political subdivisions of 
Federal Republic of Germany... 


UNIFORMS 
Military personnel 


Reservists 
Qualification 
Extended active duty allow- 
ance — restriction that 
duty performed by Reserve 
officers of Armed Forces 
within 2 years after trans- 
fer from Regular compo- 
nent does not qualify offi- 
cers for $100 extended ac- 
tive duty uniform allow- 
ance authorized under 37 
U.S.C. 416(b) having been 
removed by act of Sept. 7, 
1962, effective “Nov. 1, 
1962, deferment of pay- 
ment of allowance is not 
required after Oct. 31, 


Maintenance allowance—for- 
mer Regular officers of 
Armed Forces transferred 
to Reserve components 
upon satisfying 4-year 
service requirement of 37 
U.S.C. 416(a) are entitled 
to $50 reimbursement 


quadrennial uniform main- 
allowance, re- 


tenance 


Page 


163 


655 








INDEX-—DIGEST 893 


UNIFORMS— Continued Page | VEHICLES Page 
Military personnel—Continued Privately owned—parking fees. 
Reservists— Continued (See Fees, parking, privately 
Qualification—Continued owned vehicles) 
striction that duty per- VESSELS 
formed within 2 years (See Maritime Matters, vessels) 
after separation from Reg- VOLUNTARY SERVICES 
ular component may not Personal funds for unauthorized obli- 
be used to qualify for al- gations—in absence of specific 
lowance having been re- authority in Post Office Depart- 
moved by act of Sept. 7, ment Appropriation Act (Title 
1962, effective Nov. 1, II, Pub, L. 87-575), or any other 
i tiedidattndaunsdinnn Gee statute, authorizing exception to 
UNIONS : general rule that Govt. may not 
Federal service pay subsistence expenses of or 
Arbitration services furnish free food to civilian em- 
Contracting procedures ployees at headquarters in addi- 
Services of arbitrators under tion to regular compensation, 
sec. 11 of E.0. No. 10988, even though work may be per- 
concerning Federal service formed under unusual conditions, 
employee-management co- reimbursement may not be made 
operation, to investigate, to official of Post Office Dept. who 
supervise, and render ad- made himself voluntary creditor 
visory decisions on mat- of U.S. by expenditure of per- 
ters of union recognition, sonal funds to provide food for 
free from supervision or employees required to remain on 
control by Govt., are non- duty beyond regular official duty 
personal services which hours, 5 U.S.C. 71 prohibiting 
may be procured by con- any civil officer of Govt. from re- 
tract rather than services ceiving any compensation or pre- 
required to be procured requisites beyond compensation 
under consultant employ- allowed by law............-..-- 149 
ment authority in sec. 15 Prohibition—installation in Na- 
of Administrative Ex- tional Zoo by nonprofit organiza- 
penses Act of 1946, 5 tion of coin-operated audio-tour 
U.S.C. 55a, and, therefore, system, income to be used for 
fee limitations applicable teach-training program and 
to consultant hire do not guidebook, is unauthorized ab- 
preclude employment of sent Congressional approval, ar- 
arbitrators by contract at rangement involving grant to 
rates commensurate with organization of concession or 
those paid in private la- privilege to use Govt-owned prop- 
bor-management fields... 395 erty is subject to statutory pro- 
Execution of nonpersonal visions governing public con- 
service contracts for em- tracts and to sec. 321 of act of 
ployment of arbitrators June 30, 1932, 40 U.S.C. 303(b), 
pursuant to E.O. No. requiring payment of monetary 
10988, relating to Federal consideration for valuable privi- 
service employee-manage- lege that is for deposit in Treas- 
ment cooperation, on gen- ury and which would not be avail- 
eral “when needed” basis able unless appropriated by Con- 
with Dept. of Labor rather gress, and teach-training program 
than on individual agency and guidebook, if not deemed con- 
basis would not comply sideration for concession, would 
with sec. 11 of order spec- amount to voluntary services 
ifying “employment by which under sec. 3679, R.S., 31 
the agency concerned” ; U.S.C. 665(b), could not lawfully 
therefore, notwithstand- be accepted; therefore, author- 
ing administrative conven- ization to enter into agreement 
fence of general contracts, for installation in Zoo of audio- 
tour system should be requested 
particular agency requir- Of Comerebe.< 0. eee ceiencine 650 
ing services of arbitrators VOUCHERS AND INVOICES 
should execute individual Supporting documents—credit cards— 
contracts for arbitration air travel. (See Credit Cards, 
Ih siiinicsin th ttiaaiie ai 895 air travel, propriety) 
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original election on behalf of 
widow and child was administra- 
tively reinstated may not have 
general rule which precludes im- 
pairment of vested rights applied 
so as to retain benefits of original 
election and also have records 
corrected to obtain benefits of 
second election ; therefore, recov- 


“Erroneous payments”—‘‘no-show” 


penalty charges imposed by air- 
lines when Govt. personnel fail 
to use or cancel reservations and 
which are paid by Govt. may not 
be recovered by involuntary col- 
lections from current pay of 
members of uniformed services 
as erroneous payments under 


WAIVERS Page | WAIVERS— Continued Page , 
Effect—Navy enlisted member ery of annuity overpayments re- 
whose change of duty station sulting from records correction 
orders pending transfer to Fleet may not be waived under 10 
Reserve and subsequent release U.S.C. 1442 and liquidation of 
to inactive duty were issued at Ghd So: nrtens.. nnccnsencsnce = 98 
his request, conditioned on ac- WITNESSES 
ceptance of allowances to cover Court fees. (See Courts, wit- 
move to home of selection and ex- nesses, fees) 
ecution of irrevocable waiver to WORDS AND PHRASES 
future claim for travel or trans- “Basic compensation” —cost-of-living 
portation expenses is not entitled allowances which are paid to em- 
to travel allowances incident to ployees in overseas areas pursu- 
transfer to separation activity in ant to administrative regulation 
area of home of selection, as are not part of employees’ basic 
character of orders issued at re- compensation and, therefore, in 
quest of and for convenience of application of $10,000 dual com- 
member was permissive rather pensation limitation in sec. 212 
than directive, precluding pay- of Economy Act of 1932, 5 U.S.C. 
ment of travel allowances subse- 59a, cost-of-living allowances 
quent to date of waiver to en- paid to overseas employees who 
titlement to further travel allow- are concurrently receiving retired 
GSD PAG. nnnccsntencctne 187 pay and civilian compensation 
Statutory rights—transfers re- are not for inclusion.......... 67 | 
quested—transfer orders issued “Civilian pay”—term “civilian pay” 
at request of Navy enlisted man as used in 5 U.S.C. 59a(b), 
returning him from overseas duty which exempts any person whose 
station to separation activity in retired pay, plus civilian com- 
area of home of selection pend- pensation amounts to less than 
ing transfer to Fleet Reserve in $10,000 from restriction of 5 
consideration of waiver to en- U.S.C. 59a(a) limiting entitle- 
titlement to other than transpor- ment to receipt of retired pay and 
tation and travel allowances to civilian compensation to $10,000 
home of selection are not com- may be regarded as “basic com- 
petent orders contemplated by pensation”, decisions of Comp- 
sec. 303, Career Compensation troller General of U.S. which 
Act of 1949, 37 U.S.C. 253, which have held that term “annual rate 
authorize payment of travel and of compensation” as used in 5 
transportation allowances upon U.S.C. 59a(a) refers to “basic 
permanent change of station, but compensation” being also appli- 
rather constitute permissive or- eable to term “civilian pay” as | 
ders in view of choice member used in 5 U.S.C. 59a(b)--.---- 229 
had up to time of departure from “Day, calendar”—although in deter- 
his overseas duty station, or at mining overtime work for wage 
least until his execution of waiv- board employees under sec. 23 of 
er, of complying with or reject- act of Mar. 28, 1934, as amend- 
ing orders; therefore, transfer ed by sec. 201 of Work Hours Act 
orders, which were not competent of 1962, 5 U.S.C. 683c, calendar 
orders, were effective only as day should, whenever adminis- 
assignment to duty at activity tratively feasible, be defined as 
of member’s choice____........ 187 from midnight to midnight and | 
Vested rights—record corrections— calendar week as Sunday through 
widow of deceased member of Saturday, to avoid problems in- 
uniformed services who obtained volving employees with uncom- 
correction of records for entitle- mon tours of duty, 24-hour pe- 
ment to additional survivorship riod may be treated as day and 
annuity benefits under second any consecutive 7-day period 
election which was canceled when may be treated as week._._...- 195 
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authority of 6 U.S.C. 46d, term 
“erroneous payments” in that sec- 
tion denoting payments which are 
incorrect, contain error, or other- 
wise deviate from law or regu- 
lation under which payment is 
made ; therefore, ‘‘no-show” 
penalty payments having been 
correctly made, even though Govt. 
incurred expense for which mem- 
ber is liable, involuntary collec- 
tion from current pay of member 
to recover indebtedness may not 
be made under authority of 5 
U.S.C. 464, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and not 
result of any amounts having 
been paid in error on behalf of 
member ty Gevt..wceccaccense 
“Grade” or “grades”—employee 
who, after voluntary transfer 
without break in service from 
postal field service position to 
classification act position is re- 
duced in grade may not have time 
in postal fleld service position 
counted toward 2 years’ con- 
tinuous service in same or higher 
grade as condition of eligibility 
for salary retention under sec. 
507 of Classification Act of 1949, 
as amended, 5 U.S.C. 1107, in 
view of terms “grade” or 
“grades” used in sec. 507 (a) (4), 
which are used in connection with 
classification act positions rather 
than positions in postal field 
CUDUEED ccceniccmminnedeenenné 
“Immediate vicinity” of duty sta- 
tion—member of uniformed serv- 
ices who is assigned to permanent 
duty station (Westover Air Force 
Base) to perform investigations 
in definite area encompassing 
part of a State (western half of 
Massachusetts) and all cities 
therein and who, while traveling 
in area and receiving subsistence 
allowance, has to procure meals 
is not required to have all travel 
in area regarded as in “immedi- 
ate vicinity” of duty station so 
as to be precluded under par. 
6450, JTR, from reimbursement 
for meals ; however, travel to city 
(Springfield) which is 18 miles 
away and takes 38 minutes of ac- 
tual travel time where noon meal 
is procured is not travel away 
from duty station under 87 U.S.C. 
404 and par. 4205-4, JTR, and 
reimbursement for meal is not au- 
thorized, but allowance for meals 
at other places outside immediate 
vicinity of Base is proper, less 
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619 


100 


“Public 


prorated reduction from subsist- 
ence allowance for such meals_-__ 


“Parking fees”—charges incurred by 


itinerant civilian employee for 
parking privately owned automo- 
bile in garage because of limited 
parking on public streets at tem- 
porary duty station under travel 
orders which authorized use of 
privately owned automobile on 
mileage basis as being advantage- 
ous to Govt. may be considered 
reimbursable under amendment to 
sec. 4, Travel Expense Act of 
1949, act of Aug. 14, 1961, 5 
U.S.C. 837, which added term 
“parking fees” to items which 
may be reimbursed since legisla- 
tive history of amendment does 
not indicate any intent to re- 
strict fees to daytime parking or 
otherwise limit cost or time; 
therefore, even though term “stor- 
age charges” for parking auto- 
mobiles in garages or commercial 
facilities is not synonymous with 
“parking fees,” if it is adminis- 
tratively determined that garage 
was used on “in and out” basis 
with charges made only for time 
that facilities were used payment 
Sh CN Giiitaicicntigtttenace 
“Permanent change of station”—Re- 
serve members of Navy who, 
when home port or home yard of 
vessel to which they are assigned 
is changed incident to process of 
releasing them from active duty, 
move their dependents to another 
location have not had change of 
station which bears any relation 
to performance of duty aboard 
vessel or at home port to con- 
stitute permanent change of sta- 
tion under sec. 303(c), Career 
Compensation Act of 1949, 87 
U.S.C. 253(c), for entitlement to 
dislocation allowance, and fact 
that members were not released 
from duty until approximately 1 
month after effective date of 
change of home port does not af- 
ford any basis for conclusion that 
change was for any purpose other 
than release of members from ac- 
Te Bi isscc ccc tip ntecitacilindiia 
facilities”—buildings at 
county airport rented to commer- 
cial enterprises to provide reve- 
nue for maintenance and opera- 
tion of airport and vacant build- 
ings representing potential in- 
come source which were damaged 
during hurricane along with 
buildings directly used for airport 
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functions are sufficiently integral 
and essential to airport to be con- 
sidered “public facilities” eligible 
for Federal financial assistance 
under 42 U.S.C. 1855-1855g, for 
emergency repairs in view of rec- 
ord which indicates that when 
support buildings were deeded to 
county by Federal Govt. agree- 
ment required that they be kept 
in good repair and that income 
from all buildings is essential to 
maintenance and operation of 
airport which can be reused by 
Federal Govt. in event of national 
emergency; therefore, no excep- 
tion will be taken to use of 
Federal funds for emergency re- 
pairs to airport buildings. 

“Purchase”—although payment for 
destruction of aircraft under Fed- 
eral Aviation Agency rental con- 
tracts obligating Agency to pay 
for destruction of aircraft would 
not constitute ‘‘purchase” of air- 
craft within appropriation limi- 
tation on specific number of air- 
craft that can be purchased, if 
Agency acquires remains of air- 
craft and makes it usable aircraft 
such action constitutes ‘“pur- 
chase”’ within limitation 

“Salary standing”—employee who, 
after voluntary transfer without 
break in service from classifica- 
tion act position under which he 
had salary retention rights to 
postal service, is reduced in sal- 
ary in his postal field service 
position after effective date of 
salary retention benefits applica- 
ble to postal employees in 39 
U.S.C. 3560 is precluded from 
having his service in classification 
act position counted toward 2 
continuous years of service re- 
quirement for salary retention 
eligibility in view of specific lan- 
guage in 39 U.S.C. 3560(b) (4) 
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requiring 2 continuous years of 
service “in the postal field 
service” and of definition 
“salary standing” in 89 U.S.C. 
3560(a) (1) which excludes salary 
and grade of classification act 
positions 


“Temporary”’—sea duty pay 


Navy enlisted crew members of 
submarines during 150-day period 
submarines are undergoing al- 
terations and repairs, and berth- 
ing and messing facilities aboard 
crafts are inoperative but avail- 
able nearby, may not be paid on 
basis that due to peculiarities of 
construction, submarine  over- 
hauls present entirely different 
problems than those considered in 
40 Comp. Gen. 618, departure 
from the construction of term 
“temporarily” as used in sec. 
2(a) (1) (ii) of B.0. No. 10821 to 
mean period not in excess of 90 
days being unwarranted, as 
period of time during which fa- 
cilities are temporarily out of 
operation within meaning of Ex- 
ecutive order should not vary on 
basis of type vessel involved, and, 
also, extent of term should be 
same for all members whether as- 
signed to vessels or submarines-- 


“Week, calendar”’—although in de- 


termining overtime work for 
wage board employees under sec. 
23 of act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 6738¢, 
ealendar day should, whenever 
administratively feasible, be de- 
fined as from midnight to mid- 
night and calendar week as Sun- 
day through Saturday, to avoid 
problems involving employees 
with uncommon tours of duty, 
24-hour period may be treated as 
day and any consecutive 7-day 
period may be treated as week... 
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